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PART IV.

OF THE LAW CONCERNING THE RIGHTS OF
PERSONS.

LECTURE XXIV.

OF THE ABSOLUTE RIGHTS OF PERSONS.

The rights of persons in private life are either absolute,

being such as belong to individuals in a single, uncon-

nected state ; or relative, being those which arise from

the civil and domestic relations.

The absolute rights of individuals may be resolved

into the right of personal security, the right of personal

liberty, and the right to acquire and enjoy property.

These rights have been justly considered, and frequently

declared, by the people of this country, to be natural, in-

herent and unalienable. The effectual security and en-

jo^^ment of them depend upon the existence of civil liber-

ty ; and that consists in being protected and governed

by laws made, or assented to, by the representatives of

the people, and conducive to the general welfare. Right

itself in civil society, is that which any man is entitled to

have, or to do, or to require from others, within the limits

prescribed by law. The history of our colonial govern-

ments bears constant marks of the vigilance of a free and
intelligent people, who understood the best securities for

YoL. n. 1
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political happiness, and the true foundation of the social

ties. The inhabitants of the colonies of Plymouth and

Massachusetts, in the infancy of their establishments, de-

clared by law that the free enjoyment of the liber-

2* ties, *which humanity, civility, and Christianity

called for, was due to every man in his place and

proportion, and ever had been, and ever would be, the

tranquillity and stability of the commonwealth. They
insisted that they brought with them into this country

the privileges of English freemen ; and they defined and

declared those privileges with a caution, sagacity, and

precision, that have not been surpassed by their descen-

dants. Those rights were afterwards, in the year 1692,

on the receipt of their new charter, re-asserted and de-

clared. It was their fundamental doctrine, that no tax,

aid, or imposition -whatever, could rightfully be assessed

or levied upon them, v/ithout the act and consent of their

own legislature
; and that justice ought to be equally,

impartially, freely, and promptly administered. The right

of trial by jury, and the necessity of due proof preceding

conviction, were claimed as undeniable rights ; and it

was further expressly ordained, that no person should

suffer without express law, either in life, limb, liberty,

good name, or estate
;
nor without being first brought to

answer by due course and process of law.^

^ Hazard's State Papers, vol. i. p. 408. 487. edit. Philad. 1792. Hutcfi-

inson's Hist, of Massachusetts, vol. ii. p. 64. Revised Laws of Massachu-

setts, published in 1675. Baylie's Historical Memoir, vol. i. p. 229. Ban-

croft's Hist. vol. i. p. 452. It was a provision in the charters to the Virginia

settlers, granted by James I., in 1606 and 1609 ; and in the charter to the

colonists of Ivlassaclnisetts in 1 629 ; of the province of Maine in 1639 ; of Con-

necticut in 1652 ; of Rhode-Islaud in 1663 ; of Maryland in 1632 ; of Caro-

lina in 1663 ; and of Georgia in 1732, that they and their posterity should

enjoy the same rights and liberties which Englishmen were entitled to at

home. Such privileges were implied by law without any express reserva-

tion. The like civil and religious privileges were conceded to New-Jersey
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* The first act of the general assembly of the colony of

Connecticut, in 1639, contained a declaration of rights in

by the proprietaries in February, 1665. Bancroft's Hist. vol. ii. 316. In

the free and liberal charter of Massachusetts of 1629, powers were granted

to the whole body of the proprietors to make laws not repugnant to the

laws of England. The colonists of New-Plymouth assumed the necessary

powers of government by an original compact among themselves, and which

they subscribed before they lauded on the rock at Plymouth ; and which

they had in contemplation before they embarked from Holland. Young's

Chronicles of the Pilgrim T'athers, p. 95. All the New-England colonies,

on their first establishment, v^ere pure democracies : none more so ever ex-

isted. The governments of Rhode-Island, Connecticut and New-Haven,

were thus formed by voluntary compact. Under the first Massachusetts

charter, the legislative body was composed of the governor, assistants, and

the whole freemen of the company in person. The first general court of

delegates was in 1634. The freemen had become too numerous to assem-

ble in a body, and governor Winthrop directed, that the towns should as-

semble in general court by deputies, to revise and make laws. The statute

of 1636 declared, that the freemen of each town might choose, hy papers,

deputies to the general court. This was introducing voting by ballot. See

Digest of Massachusetts Colony Laws, published in 1675. Winthrop'

s

Hist, of New-England, by Savage, vol. i. p. 128. 185, 220. For more

than eighteen years, the whole body of the male inhabitants of the old

colony of Plymouth constituted the legislature. Bancroft's Hist. vol. i. p.

348. In 1636 the election of the governor and assistants by the freemen

was declared to be annual, and in 1638 the personal attendance of the free-

men at the general court was deemed to be grievous, and each town was
thenceforward to choose deputies. Brigham's edit, of Plymouth Colony

Laws, 1836, p. 36, 37. 63. And by statute in 1671, ibid. p. 258, if any

freemen did not appear at election in person, or by proxy, he was for such

neglect to be amerced. The free planters of Connecticut, in 1639, provi-

ded that the choice of officers was to be by ballot, and that if the general

assembly or court was not at any time duly convened, the freemen might

meet and hold the same in person or by deputy. Chalmers says, that the

introduction of representative government in Massachusetts was in viola-

tion of the charter of 1629, and this was the opinion of Sir George Treby,

and other high legal authority in England. But though there was no ex-

press provision for it in the charter, it would seem to have been necessarily

implied when the growth of the colony required it ; and it was justified by

the model of the English house of commons, where the principle of repre-

sentation was inherent and vital. The first assembly of Maryland, in

1635, consisted of the whole body of the freemen, and in 1639, a represen-
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nearly the same language ;a and among the early resolu-

tions of the general assembly of the colony of New-York,

in 1691 and 1708, we meet with similar proofs of an en-

lightened sense of the provisions requisite for civil secu-

rity. It was declared by them,b that the imprisonment

of subjects without due commitment for legal cause, and

proscribing and forcing them into banishment, and forci-

bly seizing their property, were illegal and arbitrary acts.

It was held to be the unquestionable right of every free-

man, to have a perfect and entire property in his goods

and estate ; and that no money could be imposed or

tative assembly was established. Spark's American Biography N. S. Vol.

9. Life of Governor Calvert.

a TrumhulVs Hist, of Connecticut, vol. i. p. 98. Laws of Connecticut,

edit. Boston, 1672, edit. 1702, and edit. New-London, 1715, by Timothy

Green. The edition of 1702 I have not seen. The edition of 1672 was

the first printed code. There was a code of laws compiled in 1650, and it

was circulated in written copies read in each town.

b Journal of the Assembly of the Colony of New-York, vol. i. p. 6. 224.

The general assembly of the colony of New-York passed au act on the

13lh of May, 1691, declaratory of the rights and privileges of the people

of the colony. It was declared that a session of the general assembly

should be held annually, and that every freeholder within the province, and

every freeman of a corporation, were entitled to vote for members of the

assembly ; that no freeman was to be deprived of any rights or liberties, or

condemned, but by the judgment of his peers, or the law of the land ; that

no tax of any kind, or on any pretence, should be levied upon the persons

©restates of any of the subjects of the province, except by the act of the

general assembly; that all trials were to be by a jury of twelve men, and

in all capital and criminal cases there was to be a previous indictment or

presentment by a grand inquest ; and that the tenure of all lands was to

be in free and common socage. This declaratory act, or charter of privi-

leges, contained several other provisions, but it was repealed by the king in

1697. Bradford's edition of Colony Laws, 1719. There was a prior act

of the same purport, and nearly in the same words, passed by the first

general assembly of the province in 1683, under the administration of the

Duke of York. It was styled " The charter of liberties and privileges,

granted by his royal highness to the inhabitants of New-York." App. No.

2, to the revised edition of the Laws of New-York in 1813, vol. ii.
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levied, without the consent of the general assembly. The

erection of any court of judicature without the like con-

sent, and exactions upon the administration of justice,

were declared to be grievances. Testimonies of the same

honourable character are doubtless to be met with in

the records of other colony legislatures. It was re-

garded *and claimed by the general assemblies in *4

all the colonies^ as a branch of their sacred and in-

defeasible rights, that the exclusive power of taxation of

the people of the colonies resided in their colonial legisla-

tures, where representation of them only existed ; and

that the people were entitled to be secure in their persons,

property, and privileges, and that they could not lawfully

be disturbed or affected in the enjoyment of either, with-

out due process of law, and the judgment of their peers.

^

a See to this effect, in addition to the acts of Massachusetts, Connecticut

and New-York, already mentioned, the declaratory act of the assembly of

the Plymouth colony in 1635, and also in 1658, and in 1671. (Holmes'

Annals, vol. i. p. 232. Baylie's Historical Memoir of the colony of New-

Plymouth, vol. i. p. 229. Plymouth Colony Laws, edit, by Brigham, 1836,

p. 107. 241.) See also the declaration of their rights, by the assembly of

Virginia, in 1694 and 1676
;

(Stith's Hist, of Virginia, p. 318. Chalmers*

Annals, p. 64;) and of the assembly of Pennsylvania in 1682 ; and of the

legislature of Maryland in 1639, and again in 1650 ; and of the assembly

of Rhode-Island in 1663 ; and of the proprietaries of Carolina in 1667
;

(Proud's Pennsylvania, vol. i. p. 206. 208. Graham's Hist, of the Colo-

nies ;) and of the concessions and agreements of the proprietaries of New-

Jersey in 1664 ; and of the fundamental constitutions by the proprietaries

of East-New-Jersey in 1683 ; and of the declaratory acts of the general

assembly of East-New-Jersey in 1682 and 1698 ; and of the concessions

and agreements of the proprietaries and planters of West-New-Jersey, and

called the great charter of fundamentals, in 1676 ; and of the declaratory

act of the general assembly of West-Jersey in 1681. (Learning's and

Spicer's Collections, edit. Philad. folio, 1757, p. 12—26. 153—166. 235.

240. 370. 372. 382. 411. Smith's Hist, of New-Jersey, 126. 270—4. app.

No. 1. 2.) The West-New-Jersey colonists, in 1676, introduced voting by

ballot, universal suffrage, the right and obligation of instructions, universal

eligibility to office, and abolished imprisonment for debt. All this was done
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But we need not pursue our researches on this point, for

the best evidence that can be produced of the deep and

universal sense of the value of our natural rights, and of

the energy of the principles of the common law, are the

memorials of the spirit which pervaded and ani-

*5 mated every part of our *country, alter the peace

of 1763, when the same parent power which had

nourished and protected us, attempted to abridge our im-

munities, and retard the progress of our rising greatness.

The house of representatives in Massachusetts, the

house of assembly in New-York, and the house of bur-

gesses in Yirginia, took an early and distinguished part,

upon the first promulgation of English measures of taxa-

tion, in the assertion of their rights as freeborn English

subjects. a The claim to common law rights soon became

under the auspices of William Penn, whose influence contributed to plant

West-New-Jersey, and who was a joint assignee and trustee of an undivi-

ded portion of West-Jersey, as well as a joint owner by purchase with

other partners of East-Jersey. The declaration of the general assembly of

Virginia in 1624, that the governor should not lay, levy, or employ any

taxes or impositions upon the colony, except by the authority of the general

assembly, was the first colonial example of the assertion of such a right

;

as that house was the first popular representative body ever convened in

America. Meninges Statutes, vol. i. p. 118. 122. Story's Com. on the

Const, vol. i. p. 26. The charter of the colony of Maryland, iu 1632, was

peculiarly liberal. It established an independent colonial legislation in the

proprietary and the freemen or their deputies, and the crown stipulated

never to levy any tax upon the inhabitants, and the inhabitants were to en-

joy all the rights and privileges of English subjects. 1 Chalmers' Annals,

p. 202—205. 1 Hazard's Coll. p. 327. The first assembly of Maryland,

in 1638, declared the great charter of England to be the measure of their

liberties ; and William Penn, in the preface to the plan of government pre-

pared for Pennsylvania, 1682, declared, that any government is free to the

people under it, where the laws rule and the people are a party to those

laws. Proud's Hist, of Pennsylvania, vol. ii. app. p. 7. Bacon's Laws,

1638, ch. 2.

a Minot's Hist, of Massachusetts, vol. ii. p. 175. Journals of Assembly

of New-York, vol. ii. p. 769—780. Jefferson's Notes on Virginia, 189.



Lee. XXIV.] OF THE RIGHTS OF PERSONS. 5

a topic of universal concern and national vindication. In

October, 1765, a convention of delegates from nine colo-

nies assembled at New-York, and made and published

a declaration of rights, in which they insisted that the

people of the colonies were entitled to all the inherent

rights and liberties of English subjects, of which the most

essential were, the exclusive power to tax themselves, and

the privilege of trial byjury.a The sense of America

was, however, more fully ascertained, and more explicit-

ly and solemnly promulgated, in the memorable declara-

tion of rights of the first continental congress, in October^

1774, and which was a representation of all the colonies

except Georgia. That declaration contained the asser-

tion of several great and fundamental principles of

American *liberty, and it constituted the basis of *6

those subsequent bills of rights, which, under vari-

ous modifications, pervaded all our constitutional charters.

It was declared, " that the inhabitants of the English

colonies in North America, by the immutable laws of

Marshall's Life of Washington, vol. ii. p. 88. and Appendix, note No 4.

WirVs Life of Patrick Henry, sect. 2. The assertion by the English house

of commons, in 1764, and prior to the stamp act, of a right to impose taxes

upon the colonies, produced spirited and manly remonstrances to the king

and parliament from several of the colonial assemblies. Pitkin's Hist, of

the United States, vol, i. p. 165—169. The general assembly of the colony

of New-York, in October, 1764, not only asserted their exclusive right of

taxing their constituents, but complained, at the same time, of the grievance

of putting an end, by act of parliament, to commercial intercourse between

the colonies and foreign West-India settlements. Journals of N. Y , ibi d

The stamp act was passed the 22d March, 1765, and this was the first

measure of indirect taxation laid upon the colonies by the British Parliament

for the mere purpose of revenue. The first resolutions of any of the colo-

nial assemblies after the passage of the stamp act, came from the house of

burgesses of Virginia. They were introduced by Patrick Henry in May,
1765, and asserted the right in the colonists of taxing themselves. Wirt's

Life of Patrick Henry, sect 2.

a Marshall's Life of Washington, vol. ii. p. 90, and Appendix, note No. 5.
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nature, the principles of the Enghsh constitution, and

their several charters or compacts, were entitled to life,

liberty, and property
;
and that they had never ceded to

any sovereign power whatever, a right to dispose of either,

without their consent ; that their ancestors, who first set-

tled the colonies, were, at the time of their emigration

from the mother country, entitled to all the rights, liber-

ties, and immunities of free and natural born subjects

;

and by such emigration they by no means forfeited, sur-

rendered, or lost any of those rights ;—that the founda-

tion of English liberty, and of all free government, was

the right of the people to participate in the legislative

power, and they were entitled to a free and exclusive

power of legislation, in all matters of taxation and inter-

nal policy, in their several provincial legislatures, where

their right of representation could alone be preserved ;

—

that the respective colonies were entitled to the common
law of England, and more especially to the great and in-

estimable privilege of being tried by their peers of the

vicinage, according to the course of that law ; that they

were entitled to the benefit of such of the English statutes

as existed at the time of their colonization, and which

they had by experience found to be applicable to their

several local and other circumstances ;—that they were

likewise entitled to all the immunities and privileges

granted and confirmed to them by royal charters, or se-

cured by their several codes of provincial laws."* Upon

^Journals of Congress, vol. i. p. 28. ed. Phil. 1800. It was a principle of

the English common law, that acts of parliament did not bind the English

colonies unless they were specially named. Blankard v. Galdy, 4 Mod.

222. 2 Salh 411, S. C Sir Joseph Jekyll, in 2 P. Wms. 75. But the pre-

valent-doctrine in the colonies, and one that was acted upon by some of

the legislatures, was, that no act of parliament was binding upon the colo-

nies, though named, unless ratified by the colonial legislatures, and on the

ground that they were not represented in parliament. Hutchinson^s His-

tory, vol. i. p. 322. Chalmers' Annals, 217. 400. Pitkin's Hist, of the
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the formation of the several state constitutions,

*after the colonies had become independent states, *7

it was in most instances thought proper to collect,

digest, and declare, in a precise and definite manner, and

in the shape of abstract propositions and elementary-

maxims, the most essential articles appertaining to civil

liberty and the natural rights of mankind.^

The precedent for these declaratory bills of rights was
to be found, not only in the colonial annals to which I

have alluded, but in the practice of the English nation,

who had frequently been obliged to recover, their indefea-

sible rights, by intrepid councils, or by force ofarms, and

then to proclaim them by the most solemn and positive

enactments, as a barrier against the tyranny of the execu-

tive power. The establishment of magna charta^ and

its generous provision for all classes of freemen against

the complicated oppressions of the feudal system
; the pe-

iitioii ofright^ early in the reign of Charles I., asserting by

statute the rights of the nation as contained in their

ancient laws, and especially in " the great *char- *8

ter of the liberties of England;" and the hill of

United States, vol. i. p. 91. 92. 96, 97. The original charter of Pennsylva-

nia, to William Penn, contained a provision, that no contribution, should be

levied on the inhabitants or their estates, unless by the consent of the pro-

prietary or governor and assembly, or by act of parliament in England.

Charter, sec. 2. Proud's Hist, of Pennsylvania, vol. i. p. 185. Yet this

anomalous reservation of a power of taxation in parliament, was always

understood by the colonists to imply, that the people of the province were

to be allowed to send their representatives to parliament previous to the ex-

ercise of the power. This was so asserted by Dr. Franklin, in his exami-

nation before the house of commons in England, prior to the American

war.

a Cicero, in his Treatise De Republica, lib. 1. sec. 32, insisted that

equality of rights was the basis of a commonwealth ; for since property

could not be equal, and talents were not equal, rights ought to be held equal

among all the citizens of the state, which was, in itself, nothing but a com-
munity of rights.
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rights at the revolution, in 1688, a are illustrious examples

of the intelligence and spirit of the English nation, and

they form distinguished eras in their constitutional his-

tory> But the necessity, in our representative republics,

of these declaratory codes, has been frequently questioned,

inasmuch as the government, in all its parts, is the crea-

ture of the people, and every department of it is filled by

their agents, duly chosen or appointed, according to their

will, and made responsible for mal-administration. It

may be observed, on the one hand, that no gross violation

of those absolute private rights, which are clearly under-

stood and settled by the common reason of mankind, is

to be apprehended in the ordinary course of public affairs

;

and as to extraordinary instances of faction and turbu-

lence, and the corruption and violence which they neces-

sarily engender, no parchment checks can be relied on as

affording, under such circumstances, any effectual pro-

tection to public liberty. When the spirit of liberty has

fled, and truth and justice are disregarded, private rights

can easily be sacrificed under the forms of law. On the

a Act of 1 W. & M., sess. 2. ch. 2, entitled " an act declaring the rights

and liberties of the subject, and settling the succession of the crown." See

also the act of settlement, 12 &, 13 Wm. 3. ch. 2, and ante vol. i. 293.

b This free spirit of the English nation at the era of magna charta, was

not peculiar to the Anglo-Saxon race in that island. We have an analo-

gous and almost contemporary case in Denmark, upon the election of King

Christopher XL, in 1319. He was called upon by the diet or assembly of

great men which elected him, to sign a capitulation or charter, taken from

preceding models, in which it was declared, not only that the feudal nobility

and the clergy should be secure in their privileges and exemptions, but that

the free peasants should not be subject to any tax contrary to the establish-

ed laws and customs ; that a parliament should be annually held at Wyborg

;

that no man should be imprisoned, or deprived of life and property, without

public trial and conviction according to law ; and that no law should be

made or altered without consent of parliament, consisting of the prelates

and best men of the kingdom. Bishop Muller on the ancient History -and

Constitution of Denmark noted in the Foreign Quarterly Review, No. 21.
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Other hand, there is weight due to the consideration, that

a bill of rights is of real efficacy in controlling the excess-

es of party spirit. It serves to guide and enlighten pub-

lic opinion, and to render it more quick to detect, and

more resolute to resist, attempts to disturb private right.

It requires more than ordinary hardiness and audacity of

character, to trample down principles which our ancestors

cultivated with reverence ; which we imbibed in our

early education ; which recommend themselves to the

judgment of the world by their truth and simplicity ; and

which are constantly placed before the eyes of the people,

accompanied with the imposing force and solemnity of a

constitutional sanction. Bills of rights are part of the

muniments of freemen, showing their title to protection,

and they become of increased value when placed under

the protection of an independent judiciary, instituted as

the appropriate guardian of private right. Care, however,

is to be taken in the digest of these declaratory pro-

visions, to *confine the manual to a few plam and un- *9

exceptionable principles. We weaken greatly the

force ofthem, ifwe encumber the constitution, and perhaps

embarrass the future operations and more enlarged expe-

rience of the legislature, with a catalogue of ethical and

political aphorisms, which, in some instances, may rea-

sonably be questioned, and in others justly condemned.^

a The following instances may be mentioned as illustrations of the ques-

tionable nature of some of these declaratory provisions :

Thus, several of the state constitutions, as those of New -Hampshire,

Massachusetts, Vermont, North Carolina, Ohio, Indiana and Illinois, have

made it an article in their bill of rights, that the people have a right, not

only to apply to the legislature by petition, or remonstrance, but to " in-

struct their representatives." If, by this, be meant that they may give to

their representatives wholesome advice or information, it is a palpable truth,

and quite a harmless article ; but if it be intended to declare, that the peo-

ple of a town, or county, or district, may give binding instructions to their

immediate delegates, and to which they must conform without any exer-
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In the revision of the constitution of New York, in

1821, the declaration of rights was considerably

11* enlarged ; and yet *the most comprehensive, and

the most valuable and eifectual of its provisions.

cise of their own discretion, in like manner as an agent or attorney in pri-

vate business is bound by the directions of his principal, it would then ren-

der useless all discussion and deliberation in the legislature. This would

be repugnant to the theory of government, which supposes that the repre-

sentatives are to meet and consult together for the common welfare, and to

have a regard, in the making of laws, to the greatest general good, and to

make the local views and interest of a part of the community subordinate

to the general interest of the whole. The principle of the English common
law, applicable to the members of the British house of commons, is deemed

to be the true doctrine on this subject. Though chosen by a particular

county or borough, the member, when elected and returned, serves for the

whole realm. " When you choose a member," said Mr. Burke to the elec-

tors of Bristol, in 1774, " he is not a member of Bristol, but he is a member

of parliament." The end of his election is not particular, but general ; not

barely to advantage his constituents, but for the common weal ; and he is

not bound to take and follow the advice of his constituents upon any par-

ticular point, unless he thinks it proper and prudent so to do. (4 Inst. 14.

1 Blacks. Com. 159.) The representative (to use again the language of

Burke) owes to his constituents, not his industry only but, his judgment

;

and he betrays, instead of serving them, if he sacrifices it to their opinion.

The people cannot debate in their collective capacity. They can only de-

liberate and make laws by their representatives ; and in the ordinary course

of human affairs, the exercise of their sovereignty, and the means of their

safety, will consist in the discreet selection of the rulers who are to admin-

ister the government of their choice. The earliest assertion of this impor-

tant and undoubted constitutional principle, that each member of the house

of commons was deputed to serve, not only for his immediate constituents,

but for the whole kingdom, was, according to Mr. Hallam, {Constitutional

History of England, vol. i. p. 352.) made in parliament, in 1571.

So it is declared, in some of the state constitutions, as Maryland, North

Carolina, and Tennessee, that " monopolies are contrary to the genius of a

free government, and ought not to be allowed." This would seem to re-

strain the legislature from granting any exclusive privilege, even for a lim-

ted time, and prevent them from encouraging the introduction and prose-

cution of hazardous and expensive experiments in some art, science, or bu-

siness, calculated to be extensively useful. " A temporary monopoly of

that kind," says Doctor Adam Smith, {Inquiry into the Wealth of Nations,
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were to be found in the original constitution of 1777 ,as

it was digested by some master statesman, in the midst

of the tempest of war and invasion. It was declared, a

that no authority should be exercised over the people or

members of the state, on any pretence whatever, but such

as should be derived from, and granted by them
; and

that trial by jury, as formerly used, should remain invio-

vol ii. p. 272,) " may be vindicated upon the same principles, upon which a

like monopoly of a new machine is granted to its inventor, and that of a

new book to its author." If the principle be correct, that all monopolies

are contrary to the genius of a free state, it would condemn the power

given to congress to secure to authors and inventors the exclusive right to

their writings and discoveries, and which species of monopoly is deemed to

be exceedingly just and useful. Again ; it is made an article in the de-

claration of rights, in the constitution of Illinois, that " there shall be no

other banks or moneyed institutions in the state, but those already provided

by law, except a state bank and its branches." This is too general and too

indefinite a restraint upon the exercise of the legislative discretion, and the

subject seems scarcely of sufficient importance to have been classed among
the " general, great, and essential principles of liberty and free govern-

ment." In a commercial state, it would lead to the loss of many useful

moneyed establishments, or what is more probable, it would be a tempta-

tion to efforts to elude the force of the article by evasive constructions. So,

the provision in the declaration of rights in the constitution of Mississippi,

that " no citizen shall be prevented from emigrating on any pretence what-

ever," seems to be stated in terms too strong and unqualified, and it would
require some latitude of interpretation to prevent the unjust application of

the injunction to the case of persons emigrating with the fraudulent design

of avoiding the payment of debt, or the discharge of a known duty, as the

relief of bail or security. It is declared, in the constitution of Ohio, that

" every association of persons, being regularly formed, and having given

themselves a name, may, on application to the legislature, be entitled to

letters of incorporation to enable them to hold estates, real and personal,

for the support of their schools, academies, colleges, universities and other

purposes." The provision is too indefinitely expressed, and relates to a

case of ordinary legislative discretion, and if literally carried into execution,

it would be productive of great inconvenience. It does not seem to be de-

serving of a place among " the essential principles of liberty aud free gov-

ernment to be forever unalterably established."

a Constitution of 1777, art. 1. 13. 41.
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late for ever ; and that no bills of attainder should be

passed, and no new courts instituted, but such as should

proceed according to the course of the common law
; and

that no member of the state should be disfranchised, or

deprived of any of his rights or privileges under the con-

stitution, unless by the law of the land, or the judgment

of his peers. Several of the early state constitutions had

no formal bill of rights inserted in them
;
and experience

teaches us, that the most solid basis of pubUc safety, and

the most certain assurance of the uninterrupted enjoy-

ment of our personal rights and liberties, consists, not so

much in bills of rights, as in the skilful organization of

the government, and its aptitude, by means of its struc-

ture and genius, and the spirit of the people which per-

vades it, to produce wise laws, and a pure, firm, and in-

telligent administration of justice.

I shall devote the remainder of the present lecture to

examine more particularly the right of personal se-

*12 curity and *personal liberty, and postpone the con-

sideration of the right of private property until we
arrive at another branch of our inquiries.

(1.) Of the right of personal security.

The right of personal security is guarded by provisions

which have been transcribed into the constitutions in this

country from magna charta^ and other fundamental acts

of the English parliament, and it is enforced by additional

and more precise injunctions. The substance of the pro-

visions is, that no person, except on impeachment, and in

cases arising in the military and naval service, shall be

held to answer for a capital, or otherwise infamous crime,

or for any offence above the common law degree of petit

larceny, unless he shall have been previously charged on

the presentment or indictment of a grand jury ;
a that no

a In the case of The State v. Hardie, 1 Battle N. C. Rep. 42, it was

held that an information in the nature of a quo warranto to try the right to
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person shall be subject, for the same offence, to be twice

put in jeopardy of life or limb ;a nor shall he be compelled,

a franchise, was in the nature of a civil remedy, and not within the prov-

ince of a bill of rights, that no freeman should be put to answer for any

criminal charge, but by indictment, &c. But in New Hampshire the at-

torney-general may ex officio, and in his discretion, file an information in

all cases of offences and misdemeanors not capital or infamous. The State

V. Dover, 9 N. H. Rep. 468 ; and this seems to be the law also in the states

of Maine and Massachusetts. The State v. Kittery, 5 Greevleaf, 254.

Commonwealth v. Waterborough, 5 Mass. Rep. 259. The Constitution of

New York does not require an indictment in all criminal cases, for it ex-

cepts petit larceny ; nor does it require trial by jury in cases of petit lar-

ceny and of other offences not infamous, as in cases of vagrants, disor-

derly persons, &c., for the trial by jury had not been previously used in

such cases. Duffy v. The People, G Hill, 75. In Ohio also it is held that

the Legislature may direct the mode of redress, untrammeled by the con-

stitutional provision of indictment or presentment as to offences criminal

or infamous, when the offences are but quasi criminal, as Sabbath break-

ing, selling spirituous liquors contrary to law, and many other misdemean-

ors, which may be given to the jurisdiction of justices of the peace, mayors,

&c. Markle v. Akron, 14 Ohio Rep. 489. These summary convictions are

in derogation of the common law, without indictment or trial by jury, and

are construed strictly, and rest for their validity on statute provisions.

There must be a record of the proceeding and an information or charge,

and notice to the party, and a conviction, judgment, and execution. A re-

view founded on the record may be had by habeas corpus or certiorari.

The People v. Phillips, N. Y. C. Court. See N. Y. Legal Observer for

April, 1847, p. 130.

a This prohibition as to putting a party tv/ice in jeopardy, is in the con-

stitution of the United States, and it has been deemed, by Mr. Justice

Story, to mean that no person shall be tried a second time, for the same of-

fence, after a trial by a competent and regular jury, upon a good indictment,

whether there be a verdict of acquittal or conviction. A new trial cannot

therefore be granted in a capital case, after a verdict regularly rendered

upon a sufficient indictment, but it may where the jury has been discharged

from giving a verdict, for then the party has not been put in jeopardy.

United States v. Gibert, 2 Sumner, 19. But in opposition to this opinion,

it has been adjudged by Mr. Justice McLean, in an equally elaborate opin-

ion in the case of the United States v. Keen, 1 McLean's Rep. 429, that

the courts of the United States have a constitutional power to grant new
trials in capital as well as in other criminal cases. With respect to the

right to discharge a jury in a capital case when they cannot agree upon a



12 OF THE RIGHTS OF PERSONS. [Part IV.

in any criminal case, to be a witness against himself;

and in all criminal prosecutions, the accused is entitled

to a speedy and pubhc trial by an impartial jury ; and

upon the trial he is entitled to be confronted with the wit-

nesses against him ; to have compulsory process for ob-

taining witnesses in his favor, and to have the assistance

of counsel for his defence. And as a further guard

against abuse and oppression in criminal proceedings, it

is declared, that excessive bail cannot be required, nor

excessive fines imposed, or cruel and unusual punish-

ments inflicted
;
nor can any bill of attainder, or ex post

facto law, be passed. The constitution of the United

States, and the constitutions of almost every state in the

Union, contain the same declarations in substance, and

nearly in the same language. ^ And where express con-

verdict, it was held by the Supreme Court of the United States, in the case

of the United States v. Perez, 9 Wheaton, 579, that the courts have a dis-

cretionary power even in capital cases, (to be exercised with great caution

and reserve,) to discharge the jury from giving a verdict, and that the pris-

oner may be tried again for the same offence. This question as to the pow-

er of the court to discharge a jury sworn and charged in a capital case be-

fore verdict, and to put the party accused upon trial a second time for the

same offence after a verdict rendered, has been much discussed in the

courts in this country, and the vigorous and powerful opposition to the pow-

er of the court by Mr. Justice Story in the case of U. S. v. Gibert, has giv-

en additional interest to the investigation. The cases in the American
courts on the power of discharging a jury in their sound discretion before

verdict, and of putting the party again on his trial, are fully collected in

Wharton's American Criminal Law, Edit. Phil., 1846, pp. 146-155,

625-G35. The result clearly is, that the power of the courts is settled by
overwhelming precedent and authority in favor of the power of the courts

to discharge a jury before verdict, after being charged in a capital case,

when there is an absolute necessity for it to be judged of by the court in its

sound discretion, and that the accused may be put upon his trial de novo,

and also that a new trial, after a verdict of conviction, may be awarded, for

the party is not put in jeopardy a second time. That jeopardy already ex-

ists, and the only object of a second trial is to give the accused a chance
from being relieved from it.

a In the ordinance of congress of July 13th, 1787, for the government of
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stitutional provisions on this subject appear to be want-
ing, the same principles are probably asserted by declara-

tory legislative acts
;
and they must be regarded as fun-

damental doctrines in every state, for the colonies were
parties to the national declaration of rights in 1774, in

which the trial by jury, and the other rights and liberties

of English subjects, were peremptorily claimed as

their undoubted "^inheritance and birthright. It *13

may be received as a proposition, universally un-
derstood and acknowledged throughout this country, that

no person can be taken or imprisoned; or disseised of
his freehold, or estate ; or exiled, or condemned ; or de-

prived of life, liberty, or property, unless by the law of
the land, or the judgment of his peers. The words,
hythe law of the land^ as used originally in magna char-
ta,^ in reference to this subject, are understood to mean
due process of law, that is, by indictment or presentment
of good and lawful men ; and this, says Lord Coke,b is

the true sense and exposition of those words. The bet-

the territory of the United States northwest of the river Ohio, it was declar-
ed to be an unalterable article of compact between the original states and the
people and states in the said territory, that the inhabitants thereof should
always be entitled to the benefit of the writ of habeas corpus, and of trial

by jury; of judicial proceedings according to the course of the common
law

;
that all persons should be bailable, unless for capital offences, where

*,he proof shall be evident, or the presumption great; that all fines should
be moderate, and no cruel or unusual punishments inflicted ; that no man
should be deprived of his liberty or property, but by the judgment of his
peers or the law of the land

; that no man's property or services should be
taken or demanded for public exigencies, without full compensation ; and
that no law ought ever to be made, or have force in the territory, interfer-
ing in any manner whatever with, or affecting private contracts or engage-
ments bona fide, and without fraud previously formed. This last and val-
uable provision was at that time new and unprecedented in constitutional
history.

» Ch. 29.

b 2 Inst. 50. See also the matter of John and Cherry streets, 19 Wen-
Vol. II. 2
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ter and larger definition of due process of laiv is that it

means law, in its regular course of administration, through

courts of justice. {Story Comm. on the Const. ^ Vol. 3,

264, 661.)

dell, 659. Taylor V. Porter, 4 Hill, N. Y. Rep. 145, 146, 147. The law

of the land in bills of right, says Ch. J. Ruffin, in the elaborate opinion de-

livered in Hoke v. Henderson, 4 Dev. N. C. Rep. 15, (and one replete with

sound constitutional doctrines,) does not mean merely an act of the legisla-

ture, for that construction would abrogate all restrictions on legislative au-

thority. The clause means, that statutes which would deprive a citizen of

the rights of person or property without a regular trial, according to the

course and usage of the common law, would not be the law of the land in

the sense of the constitution. Mr. Justice Story, in his Commentaries on

the Constitution, vol. 3, 6G1, and Mr. Justice Bronson, in 4 Hill, N. Y.

Rep. 146, 147, adopt the same construction. In South Carolina the law of

the land in the constitution of that state means the common and the stat-

ute law existing in that state at the adoption of its constitution. O'Neill,

J. in the State v. Simons, 2 Speer^s R., 767. In Tennessee " the law of

the land" in the constitution of that state is understood in many cases to

mean a general and public law, operating equally upon every member of the

community ; and every partial law, by which private property and the rights

of individuals are abridged or taken away, is held to be against the consti-

tution of the state. 2 Yerger, 500, 554. 10 Id. 71. A statute declaring

it to be felony to embezzle or make false entries by the officers of a specific

bank, is held to be unconstitutional and void, as being a. partial law, not

embracing the officers of other institutions under similar circumstances.

Budd V. The State, 3 Humph. Tenn. R. 483. The judgment of his peers

means, trial by a jury of twelve men according to the course of the com-

mon law ; and even in private suits at common law, the right of trial by

jury is preserved in the constitution of the United States, where the value

in controversy exceeds twenty dollars. Cons. U. S. Amendments, art. 7.

In the constitution of Nev/ York it is declared, that trial by jury, " in all

cases in which it has been heretofore used," should remain inviolate for-

ever ; and no new court should be instituted, except courts of equity, which

should not proceed according to the course of the common law. Const. N.

Y. art. 7. Under these provisions it has been adjudged, that the provision

in the constitution of the United States, relative to trial by jury, applies

only to the federal courts ; and that the provision in the state constitution

applies only to cases of trials of issues of fact in civil and criminal pro-

ceedings in courts of justice ; and that the provision as to new courts re-

ferred to courts exercising the usual jurisdiction of courts of law, but pro-

ceeding by modes unknoicn to the common law. In the matter of Sjnith,
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But while cruel and unusual punishments are univer-

sally condemned, some theorists have proposed the entire

abolition of the punishment of death, and have considered

it to be an unnecessary waste of power, if not altogether

unjust and unwarrantable. It has been supposed that

the proper object of punishment, the protection of soci-

ety by the prevention of crime, can be as well, or more

effectually attained, by the substitution of milder sanc-

tions. The great difficulty is, to effect the salutary ends

of punishment, and, at the same time, avoid wounding

the public sense of humanity. The punishment of death

is, doubtless, the most dreadful and the most impressive

spectacle of public justice ; and it is not possible to adopt

any other punishment equally powerful by its example.

It ought to be confined to the few cases of the most atro-

cious character, for it is only in such cases that public

opinion will warrant the measure, or the peace and safety

of society require it. Civil society has an undoubted

right to use the means requisite for its preservation ; and

the punishment of murder with death, accords with the

judgment and the practice of mankind, because the in-

tensity and the violence of the malignity that will com-

mit the crime, require to be counteracted by the strong-

10 Wendell, 449. Cowen, J., in ike matter of John and Cherry streets, 19

Wendell, 676. Lee v. Tillotson, 24 Wendell, 337. In Georgia, where the

provision in the constitution securing trial by jury is the same as in that of

New York, it has been adjudged, that it did not apply to summary jurisdic-

tions known and in use before the adoption of the constitution. Law and

commissioners of pilotage, R. M. Charlton's Rep. 302. This has been also

the contemporaneous and practical exposition of the same words in the

constitution of New York. Lee v. Tillotson, 24 Wendell's Rep. 337. So

in Mississippi, it is held in Lewis v. Garrett, 5 Howard's Rep. 434, that a

statute authorizing summary proceedings by motion against a sheriff and

his sureties for official misconduct, is not a violation of the constitution

which guarantees the right of trial by jury. That revision was not intend-

ed to disturb the ancient and established jurisdiction of the courts and the

modes of trial as regulated by the common law under magna charta.
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*14 est motives which can be presented to *the human
mind. Grotius^ discusses much at large, and with

his usual learning and ability, the design and the lawful-

ness of punishment ; and he is decidedly of the opinion,

that capital punishments, in certain cases, are not only

lawful under the divine law, but indispensable to restrain

the audaciousness of guilt. He recommends, however,

for adoption, in many cases, the advice, and even the

example of some of the ancients, by the substitution of

servile labour and imprisonment for capital punishment.

This has been done since his time to a very great extent

in some parts of Europe, and especially in these United

States. In the earlier code of laws prepared by William

Penn, and adopted by the legislature of Pennsylvania, in

1682,b it was declared, that all prisons should he icork-

hoiises for felons and vagrants; and the penitentiary

system founded on labour, discipline, and instruction,

accompanied with patient and humane treatment, was

first introduced into this country by the wisdom and be-

nevolence of that eminent lawgiver. Though the peni-

tentiary system has not been able sufficiently to answer

the expectations of the public, either in the reformation of

offenders, or as an example to deter others, yet the more

skilful structure and a.rrangement of the prisons, and the in-

troduction of a stricter and more energetic system of prison

discipline, consisting essentially of separate and solitary

confinement by night, and hard labour without solitude,

and in companies but without conversation, in the work-

shops, by day
;
(and which have been carried into effect

with beneficial results in the state prison at Auburn, and
in the new state prison at Sing-Sing, in New-York, and
at Weathersfield in Connecticut,) afford encouraging ex-

pectations that they will be able to redeem the credit of

^ De Jure Belli, b. 2, ch. 20.

1) Fraud's History of Pennsylvania, vol. ii. app. p. 16.
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the system, and recommend the punishment of solitary

imprisonment and hard labour, instead of capital and
other sanguinary punishments to the universal approba-

tion of the civilized world, a

^ In Philadelphia, ia 1829, a further reform in prison discipline was in-

troduced, and is spoken of with high approbation by competent judges. It

consists of solitary confinement by night and being separate from associates

in guilt hy day, and labour by day. Purdon's Dig. 455. Doctor Lieber in

his Letter to the President of the Philadelphia Society for alleviating the

miseries of public prisons, and in his Letter to the Governor of South Car-

olina on the penitentiary system, comes out with great strength in favour

of the Philadelphia system in preference to the Auburn plan of discipline.

See also the Lettre sur le systeme penitentiaire, par M. Demetz, Coun-

seiller a la cour royale, Paris, 18-37, in which the Philadelphia plan of soli-

tude by night and by day is ably enforced; and the system was approved

of after full discussion by the Conseil General du Departement de la Seine,

October 20th, 1837. But notwithstanding all this sanction, it would seem

that competent persons of experience have raised a doubt as to the good ef-

fects of total and absolute solitary confinement by day and night, in con-

sequence of its deleterious effects upon the body and mind of the prisoner.

Doctor Lieber distinguishes the one system as the Auburn or silent system,

and the other as the Pennsylvania separate or eremitic system. The Bos-

ton Prison Discipline Society has been a strenuous and able advocate of

the Auburn or congregate system, in opposition to the Pennsylvania or

separate system. On the other hand. Miss D. L. Dix, in her " Remarks

on Prisons and Prison Discipline in the United States," 1845, after a

thorough review of the penitentiaries in the United States, gives her opin-

ion in favor of the superior efficacy of the separate as distinguished from

the congregate system upon the morals of the convicts. The work is writ-

ten with great good sense and knowledge of facts, and with admirable tem-

per and candor. The Pennsylvania or separate system, by which the con-

victs are kept separate from each other not only at night, but by day when
at hard labour, is the one now prevalent in Europe, and it has high autho-

rities both in Europe and America in its favour. The plan is seclusion from

associates by day, accompanied by manual labour with moral and religious

instruction, and with solitary confinement at night. The subject of penal

laws is replete with difficulties. It is understood, in England, that trans-

portation as a punishment and discipline has been a failure either as means
to deter from crime, or to reform the convicts. In a report made in the

English House of Commons in 1838, it was stated that instead of a re-

forming it had a corrupting influence, and was continually enlarging the
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*While the personal security of every citizen is protect-

ed from lawless violence by the arm of government and

Australian territories by colonists, most thoroughly depraved as respected

both the character and degree of their vicious propensities. If this be so,

the grievance was most alarming, for in Great Britain about 5000 persons

annually undergo the sentence of transportation. But great and most com-
mendable, and apparently judicious amendments and improvements were

made by the British government in 1842, to meliorate the condition of con-

vict discipline in Van-Dieman's Land and Norfolk Island. See the able

and interesting Dispatches of Lord Stanley, Secretary of State for the

Home Department, to Sir John Franklin, Lieutenant Governor of Van
Dieman's Land, published by order of the House of Commons, April, 1843.

It appears that 1000 convicts are sent annually from Great Britain to Nor-
folk Island in Australia, and the number of convicts resident there is not

usually above 3000. That 8000 convicts are employed in labour in Van
Dieman's Land. The course of discipline is that every convict is subjected

to successive stages of punishment, decreasing in vigor at each successive

step, unless the transit to a less severe punishment be withheld owing to

misconduct in the convict
; (1.) Detention at Norfolk Island four years;

(2.) The probationary gang removed to Van Dieman's Land, and kept at

labour two years
; (3.) The probation passes five years

; (4.) Tickets of

leave
; (5.) Pardons absolute or conditional. Great efforts are made for

the melioration of female convicts, and 600 of them annually pass through
the penitentiaries.

In the case of wanton and malicious mischief, corporal chastisement
seems to be deemed a suitable punishment in whole or in part in the adop-
tion of means to prevent it. Thus for the better protection of works of art,

and scientific and literary collections, the statute of 8 & 9 Victoria, ch. 44,
declares that such trespassers shall be subjected to six months imprison-
ment with hard labour, and with the wholesome discipline of one, two,
or three whippings.

It appears now, (1847) to be the pohcy of the British government to

qualify or abolish transportation to Australia, or to any British settlement

more distant than Gibraltar or the Bermudas, where the hulk system, as it

exists at Woolwich is in operation, and to substitute for the present punish-
ment reformatory establishments, or a preparatory period of punishment,
and a subsequent system of compulsory labour, and that no released con-
vict shall be permitted to remain thereafter in the United Kingdom. Some
modification of that kind has been suggested as a substitute for transporta-

tion, though with the preservation of transportation to a qualified degree.

There were, as early as 1834, sixteen of the United States, viz. Maine,
New-Hampshire, Vermont, Massachusetts, Connecticut, New-York, New-
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the terrors of the penal code, and while it is equally guar-

ded from unjust and tyrannical proceedings on the part

of the government itself, by the provisions to which we
have referred, every person is also entitled to the preven-

tive arm of the magistrate, as a further protection from

Jersey, Pennsylvania, Maryland, Virginia, Kentucky, Tennessee, Georgia,

Ohio, Indiana, and Illinois, besides the District of Columbia, which had

penitentiaries or state prisons established and supported by government.

The system is extending and growing better in this country by the lights of

experience, and in 1B38 the prisons in eight or nine of the stales had become

a source of revenue to the public, as the earnings of the convicts by their

labour left a clear gain above all expenses. It has attracted attention in

Europe, and gentlemen of character and ability from England, France, and

Prussia, have visited the United States, under the auspices of their respec-

tive governments, in order to ' inspect our prisons, and obtain a thorough

knowledge of the plan, discipline, and effects of our penitentiary systems.

To these visits we are indebted for the interesting work of M. M. G. de

Beaumont et A. de Tocqueville, entitled Du Systeme Penitentiaire aux

Etats-Unis, et de son application en France, Paris, 1833 ; and which has

been translated with notes, by Doctor Francis Lieber, advantageously

known to the literary world as the editor of that great work, the Encyclo-

pedia Americana ; also for the Report of William Crawford, Esq., on the

Penitentiaries of the United States, presented to the British government,

and ordered to be printed, in March, 1835. His appendix to this report

contains an extraordinary and very valuable mass of facts and details on

the subject, collected with great industry and care, and accompanied with

excellent plans of our principal state penitentiaries. The whole work is

very instructive, and ought to be republished in this country. The French

visitants collected also documentary and statistical matter relative to our

state prisons, amounting to six volumes in folio, which have not been pub-

lished, but were deposited in the office of the minister of commerce and

public works at Paris.

Doctor Julius, a learned professor at Berlin, in Prussia, under the direc-

tion of his government, visited the United States on the same errand in the

years 1834, 1835, and 1836, and in 1839, his work in two volumes on the

Moral Condition of the United States was published at Leipsic in Ger-

many, and the second volume was wholly occupied with the subject of

crime and punishment.

In 1830, a bill passed the English house of commons abolishing the pun-.

ishment of death for forging negotiable securities ; but this alteration in the

established law was rejected by a large majority in the house of lords.
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threatened or impending danger ; and, on reasonable cause

being shown, he may require his adversary to be bound

to keep the peace. If violence has been actually offered,

the offender is not only liable to be prosecuted and punish-

ed on behalf of the state, but he is bound to render to the

party aggrieved adequate compensation in damages.^

a The rule or measure of damages, in actions at law, for a compensation

for civil injuries to the person, or property, or character, has been recently

extensively discussed, and with superior learning, ability, and candour in

" A Treatise on the measure of Damages, by Theodore Sedgwick, Esq.,

New-York, 1847," a work greatly wanted, and which, from its intrinsic

merits will recommend itself strongly to the patronage of the profession.

The general rule is that if a case be free from fraud, malice, wilful negli-

gence or oppression, the compensation is taken strictly for the real injury

or actual pecuniary loss to the party, and perhaps the natural and legal con-

sequences of the act complained of, and the actual costs and expenses sus-

tained. But if fraud, malice, or mala mens mingle in the controversy, the

claim goes beyond absolute compensation, and punitive, vindictive, or ex-

emplary damages by way of punishment and for example's sake, seem to

be admitted in the jurisprudence of England and of this country. This Mr.

Sedgwick has shown by numerous cases from 2 Wils. 205. 3 lb. 18. 13

Meeson § W. 47. 1 Washington C. C. U. S. R. 152. 3 Johnson R. 56, 54.

14 Id. 352. 2 Mason R. 120. 10 N. H. R. 130. 15 Conn. R. 225, 267.

Story, J. 3 Wheaton, 546. Baldwin J. 1 Baldwin R. 138. The learned au-

thor of the treatise further shows that in the Scotch courts the rule of abso-

lute compensation for civil injuries is adhered to without converting the suit

into a matter of punishment, or going beyond compensatory damages ;
and

this seems to be the sounder rule in the opinion of Mr. Metcalf and Professor

Greenleaf, the eminent jurists to whom Mr. Sedgwick refers, while he

frankly gives his own reasons for what he deems the better conclusion in

the English and American law. It follows necessarily that, except in mat-

ters of contract, the amount of damages when bad passions or motives are

intermixed, must be left to the sound discretion of a jury, to be exercised

according to the circumstances, and under the wise superintendence of the

court. See Measure of Damages by Sedgwick, p. 27-46, p. 75, 76, and

ch. 3, and ch. 18 of that treatise. But in cases of loss without aggrava-

tion or intentional wrong, the law confines itself to a complete indem-

nity without adding exemplary damages, or estimated profits, or remote

consequences. 2 Dallas, 333. 2 Wheaton, 327. 3 Id. 546. 17 Pick.

543. 2 Taunt. 314. 23 Wendell, 425. Sedgwick's Treatise, p. 88^3.
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The municipal law of our own, as well as of every other

country, has likewise left with individuals the exercise of

the natural right of self-defence, in all those cases in which

the law is either too slow or too feeble to stay the hand
of violence. a- Homicide is justifiable in every case in

which it is rendered necessary in self-defence, against the

person who comes to commit a known felony with force

against one's person, or habitation, or against the person

of those who stand in near domestic relations.^ The
right of self-defence in these cases is founded on the law

of nature, and is not, and cannot be superseded by the

law of society. In those instances, says Sir Michael

Foster, the law, with great propriety, and in strict justice,

considers the individual to be under the protection of the

law of nature. There are some important distinctions on

this subject, between justifiable and excusable homicide.

It is difficult to deduce any precise measure of damages from the numerous

cases, but the courts have in these cases discountenanced the idea of spec-

ulative or remote damages, though it is impossible to ascertain any certain

rule from the numerous cases which remarkably illustrate " the oscilla-

tions of the judicial pendulum." The numerous cases under the head of

remote and consequential damages, are most industriously collected by Mr.

Sedgwick in the 3d chapter of his treatise, and to that I must refer the

student. In the Law Reporter, Boston, April, 1847, there is an elaborate

review of the cases in matters of tort on the subject of exemplary damages,

endeavouring to show that the decisions do not, on a strict examination and

construction of the language of them, amount to authorities for going be-

yond compensatory damages. On this subject it appears to me that the

conclusions in Mr. Sedgwick's treatise are well warranted by the decisions,

and that the attempt to exclude all consideration of the malice, and wick-

edness, and wantonness of the tort, in estimating a proper compensation to

the victim is impracticable, visionary and repugnant to just feelings of social

sympathy. In trespass, when the party wantonly violates the law, " the

jury should not be sparing in the damages." Lord Abinger, 1 Meeson ^
Welsby, 342.

a See infra, p. 340, note.

b Hawk, P. C. b. L ch. 28. sec. 21. Foster's Discourse of Homicide^

273, 274.
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and manslaughter, and murder, which it does not belong

to my present purpose to examine ; and I will only

*16 observe, that homicide is never strictly justifiable

in defence *of a private trespass, nor upon the pre-

tence of necessity, w^hen the party is not free from fault in

bringing that necessit}^ upon himself a

(2) Of slander and libels.

As a part of the right of personal security, the preser-

vation of every person's good name from the vile arts of

detraction is justly included. The laws of the ancients,

no less than those of modern nations, made private repu-

tation one of the objects of their protection. The Roman
law took a just distinction between slander spoken and
written

;
and the same distinction prevails in our law,

which considers the slander of a private person by words,

in no other light than a civil injury, for which a pecuni-

ary compensation may be obtained. b The injury consists

in falsely and maliciously charging another with the

commission of some public offence criminal in itself, and
indictable, and subjecting the party to an infamous pun-

ishment, or involving moral turpitude, or the breach of

a Hawk, P. C. b. 1. ch. 28. sec. 22, 23. In the State v. Morgan, 3

Iredell, N. C. Rep. 186. 193, it was declared, that killing a person to pre-

vent a mere trespass on his property, whether the trespass could or could

not be otherwise prevented, is murder.

b Potter's Greek Antiq. vol. i. p. 179. Halhed's Gentoo Code, 182.

Cicero de Republica, lib. 4. Tacit. Ann. lib. 1. ch. 72. Hor. Epist. b. 2.

Ep. J.152. Aul. Gel h.^.ch.^. Inst. 4..A. I. 3 Johnson's Cases, 382,

note ; where the reporter, with great learning and accuracy, has collected

the material provisions in the Roman law on the subject. Since the pub-

hcatiou of that note, the view of the law of defamation among the ancients

has been extensively considered in Holt's Law of Libel, h. 1. ch. 1. See

also the excellent introduction to Mr. Starkie's treatise on slander and

libel ; in which illustrations are drawn from the Roman and the Scotch

laws, and the necessity of legal restraints upon slanderous and libellous at-

tacks on the character of individuals, is clearly enforced with strong sense

and learning, and with great beauty and simplicit}'.
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some public trust, or with any matter in relation to his

particular trade or vocation, and which, if true, would

render him unworthy of employment ; or, lastly, with

any other matter or thing, by which special injury is sus-

tained. ^ But if the slander be communicated by pictures,

or signs, or writing, or painting, it is calculated to have a

wider circulation, to make a deeper impression, and to be-

come proportionably more injurious. Expressions which

tend to render a man ridiculous, or degrade him in the es-

teem and opinion of the world, would be libellous if print-

ed, though they would not be actionable if spoken. ^ A
libel, as applicable to individuals, has been *well defin- *17

edc to be a malicious publication, expressed either in

printing or writing, or by signs or pictures, tending either to

injure the memory of one dead, or the reputation of one

alive, and expose him to public hatred, contempt, or ridi-

cule. A malicious intent towards government, magistrates,

a Brooker v. Coffin, 5 Johns. Rep. 188. Spencer, Ch. J., in Van Ness

V. Hamilton, 19 Johnson, 3G7. McCuen ads. Ludlum, 2 Harrison^s N. J.

Rep. 12. In Indiana, charging by words a female with incest, fornication,

adultery, or whoredom, is made actionable without showing special damages.

R. Statutes of Indiana, 1838, p. 452.

b Villers v. Monsley, 2 Wils. Rep. 403. Woodward v. Dowsing, 2 Mann
4- Ryl. Rep. 74. Levy v. Milne, 12 B. Moore's Rep. 418. Clement v.

Chivis, 9 Barn. ^ Cress. 174. Lord Churchill v. Hunt, 1 Chiity's Rep.

480. Cooper v. Greely, 1 Denio, 347. Clark v. Binney, 2 Pock. 113. Star

hie on Slander, by Wendell, vol. i. 169. The law implies malice, if the pub-

lication charges an individual with an mdictable offence, or exposes him to

hatred, ridicule, or contempt. Mr. Hamilton, in his argument in the case

of the People v. Croswell, 3 Johns. Cases, 354, submitted the following de-

finition of a libel, in its most comprehensive sense, as being, " a cen-

sorious or ridicuhng writing, picture or sign, made with a mischievous and

malicious intent towards government, magistrates or individuals." This

definition of a libel was adopted by the court in the People v. Croswell,

3 Johns. Cases, 354, and approved of by the Court in Steele v. Southwick.

9 Johns. Rep. 215.

c 4 Mass. Rep. 168. 2 Pickering's Rep. 115. 2 Humphrey's Rep. 542,

5 Binney, 340. 3 Harrington's Rep. 407.
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or individuals, and an injurious or offensive tendency, must
concur to constitute the libel. It then becomes a griev-

ance, and the law has accordingly considered it in the

light of a public as well as a private injury, and has ren-

dered the party not only hable to a private suit at the in-

stance of the party libelled, but answerable to the state

by indictment, as guilty of an offence tending directly to

a breach of the public peace, a

But though the law be solicitous to protect every man
in his fair fame and character, it is equally careful that

the liberty of speech, and of the press, should be duly

preserved. The liberal communication of sentiment, and
entire freedom of discussion, in respect to the character

and conduct of public m.en, and of candidates for public

favour, is deemed essential to the judicious exercise of

the right of suffrage, and of that control over their rulers,

which resides in the free people of the United States.

It has, accordingly, become a constitutional principle in

this country, that " every citizen may freely speak, write,

and publish his sentiments, on all subjects, being respon-

sible for the abuse of that right, and that no law can

rightfully be passed to restrain or abridge the freedom of

speech, or of the press."

The law of England, even under the Anglo-Saxon hne

of princes, took severe and exemplary notice of de-

*18 famation, as *an offence against the public peace ;^

and in the time of Henry III., Bracton^ adopted

the language of the Institutes of Justinian, and held slan-

a 1 Hawk. P. C. b. i. ch. 73. Foster v. Commonwealth, 5 Wats cf- Serg.

77. The malicious and unauthorized publication of any part of a letter

wilfully opened by a person to whom it was not addressed, or the wilfully

opening or reading the same by any such person not authorized so to do,

is declared to be a misdemeanor. New York Revised Statutes, vol. ii. p.

695, sec. 27, 28.

b 2 Inst. 227.

c Lib. 3 De ActionibuSf ch. iv.
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der and libellous writings to be actionable injuries. But

the first private suit for slanderous words to be met with

in the English law, was in the reign of Edward III., and

for the high offence of charging another with a crime

which endangered his life.a The mischiefs of licensed

abuse were felt to be so extensive and so incompatible

with the preservation of peace, that several acts of par-

liament, knovTn as the statutes de scandalis inagnatum,

were passed to suppress and punish the propagation of

false and malicious slander. b They are said to have

been declaratory of the common law,c and actions of

slander were slowly but gradually multiplied between

the time of Edward III. and the reign of Elizabeth,*!

when they had become frequent. The remedy was ap-

plied to a variety of cases ; and in a private action of

slander for damages, and even in the action of scandalum

magnatum^ the defendant was allowed to justify, by

showing the truth of the fact charged
; for if the words

were true, it was then a case of daQnnum absque injuria^

according to the just opinion of Palus, in the civil law.^

But in the case of a public prosecution for a libel, it be-

came the established principle of the English law, as de-

clared in the court of star chamber, abont the beginning

of the reign of James I.,f that the truth of the libel could

not be shown by way of justification, because, whether

true or false, it was equally dangerous to the public

peace. The same Moctrine remains in England 19*

to this day unshaken, and in the case of The

a 30 Ass. 29. Reeve's History of the English Law, voi. iii. p. 90.

b Statutes of 3 E. I, 2 R. II., and 12 JR. II.

c 2 Mod. Rep. 161. 165.

d 4 Co. 110—112.
e Big. 47. 10. 18.

f De Lihellis famosis, 5 Co. 125. Hudson^s Treatise on the Star Cham-

ber, published in 2d vol. Collec. Jurid.
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King V. Burdett^^ it was held, that where a hbei im-

putes to others the commission of a triable crime, the ev-

idence of the truth was inadmissible, and that the in-

tention was to be collected from the paper itself, unless

explained by the mode of publication, or other circum-

stances
;
and that if the contents were likely to produce

mischief, the defendant must be presumed to intend that

which his act was likely to produce. " The liberty of

the press," as one of the judges in that case observed,

" cannot impute criminal conduct to others, without vio-

lating the right of character, and that right can only be

attacked in a court of justice, where the party attacked

has a fair opportunity of defending himself. Where vi-

tuperation begins, the liberty of the press ends." Wheth-

er the rule of the English law was founded on a just ba-

sis, and whether it was applicable to the free press and

free institutions in this country, has been a question ex-

tensively and laboriously discussed in several cases which

have been brought before our American tribunals.

In the case of The People v. Croswell,^ which came

before the supreme court of New York in 1804, and was

argued at the bar with very great ability, the court were

a 4 Barnw. ^ Aid. Rep. 95.

b 3 Johns. Cas. 337. The legislature of New York ia April, 1805, pas-

sed a declaratory lav/, that on indictment or information for a libel, the jury

had the right to determine the law and the fact, under the direction of the

court, as in other criminal cases ; and that the defendant upon the trial

might give in evidence, in his defence, the truth of the matter contained in

the publication. The act as to the former part of it, was taken from the

English statute of 32 Geo. 3. c. 60. See also the provisions on this subject

in the amended constitution of New York, post, p. 22. The English court

of Q. B., in Baylis v. Lawrence, 11 Adolph. <f Ellis, 920, held the prac-

tice under the stat. of 32 G. 3, to be, that the judge left it to the jury to say

whether, under all the circumstances, the publication amounted to a libel.

The judge may, but he is not bound to give his opinion. He acts in his

discretion. See also Fairman v. Ives, 5 Barn. ^ Aid. 642, to the same

point.
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equally divided in opinion on the point, whether, on an

indictment for a libel, the jury had a right to determine

the law and the fact under the direction of the court, as

in other criminal cases, and whether the defendant was
entitled to give in evidence to the jury the truth of the

charges contained in the libel. In the court of appeals in

South Carolina, in 1811, the court unanimously decided,

in the case of The State v. Lehre^^ that by the English

common law it was settled, on sound principles of policy

derived from the civil law, that the defendant had no right

to justify the libel by giving the truth of it in evi-

dence. The court, in the learned *and able opin- *20

ion which was delivered in that case, considered

that the law, as then declared, was not only the law of

England, but probably the lav/ of all Europe, and most

of the free states of America. The same question has

been frequently discussed in Massachusetts. In the case

of The Commonwealth v. Chase^ in 1808, it was deci-

ded, that the publication of a libel maliciously, and with

intent to defame, was dlearly a public offence, whether

the libel be true or not ; and the rule was held to be

founded on sound principles, indispensable to restrain all

tendencies to breaches of the peace, and to private ani-

mosity and revenge. The essence of the offence consis-

ted in the malicious intent to defame the reputation of an-

other; and a man may maliciously publish the truth

against another with the intent to defame his character,

and if the publication be true, the tendency of the publi-

cation to inflame the passions, and to excite revenge is not

diminished. But though a defendant on an indictment

for a libel, cannot justify himself for publishing the libel,

merely by proving the truth of it, yet he may repel the

^ 2 Ref. Const. Court, p. 809.

b 4 Mass. Rep. 163. State v. Burnham, 9 N. H. Rep. 34. S. P.
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criminal charge, by proving that the pubhcation was for

a justifiable purpose, and not malicious ; and if the pur-

pose be justifiable, the defendant may give in evidence

the truth of the words, when such evidence will tend to

negative the malicious intent to defame. a The same

question was again agitated and discussed before the same

court in 1825, in the case of The Commonwealth v. Blan-

ding^^ and the court strongly enforced the doctrine of the

former case, that, as a general rule, the truth of the libel

was not admissible in evidence upon the trial of the in-

dictment ;
and this principle of the common law was de-

clared to be founded in common sense and common jus-

tice, and prevailed in the code of every civilized country.

It was further held, that whether in any particular case

such evidence be admissible, was to be determined

*21 *by the court ; and if admissible, then the jury

were to determine whether the publication was

made with good motives, and for justifiable ends. The
same rule, that the truth cannot be admitted in evidence

on indictment for a libel, though it may be in a civil suit

for damages^ has been adjudged in Louisiana ;c and the

* Giving the name of the author to oral slaader at the time of its repetition

is no justification in this country in an action of slander. Mapes v. Weeks,

4 WendelVs Rep. 659. Inman v. Foster, 8 Id. 602. Dole v. Ljon, 10

Johns. Rep. 44. Treat v. Browning and wife, 4 Conn. Rep. 408. This

seems to b^ the better opinion also of Mr. Starkie, in his Treatise on Slan-

der and Libel, vol. 1. 300, Wendell's ed. 1843 ; and of English judges in

the more recent cases. Holroyd, J. and Best, J., in Lewis v. Walter, 4

B. ^ Aid. 611. Best, Ch. J., in DeCrespigny v. Wellesley, 5 Bingham,

392. Though it was otherwise in England until recently. Davis v. Lewis,

7 Term Rep. n. Maitland v. Goldney, 2 i^asf, 426, and so held in S-

Carolina, in Miller v. Kerr, 2 M' Cord's Rep. 285. Nor is it any defence

either in England or America, in an action for a libel. Dole v. Lyon, uf

supra. RunMe v. Meyer, 3 Yates' Penn. Rep. 518. See Wendell's edit-

of Starkie on Libel, Int. 24, and vol. 1, 301, note.

b 3 Pick. Rep. 304.

c Territory v. Nugent, Christy^s Dig. of Louisiana Decisions, tit. Ev.

No. 16L
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weight of judicial authority undoubtedly is, that the Eng-

lish common law doctrine of libel, is the common law doc-

trine in this country, in all cases in which it has not been

expressly controlled by constitutional or legislative provi-

sions. The decisions in Massachusetts and Louisiana

were made notwithstanding the constitution of the one

state had declared, that, " the liberty of the press ought

not to be restrained," and that the other had said, that

'' every citizen might freely speak, write, and print, on

any subject, being responsible for the abuse of that liber-

ty." Those decisions went only to control the malicious

abuse or licentiousness of the press, and that is the most

eifectual way to preserve its freedom in the genuine sense

of the constitutional declarations on the subject. Without

such a check, the press, in the hands of evil and design-

ing men, would become a most formidable engine, and

as mighty for mischief as for good. Since the decision

in 1825, the legislature of Massachusetts have interposed,

and by an act passed in March, 1827, have allowed the

truth to be given in evidence in all prosecutions for libels,

but with a proviso that such evidence should not be a

justification, unless it should be made satisfactorily to ap-

pear upon the trial, that the matter charged as libellous

was published v/ith good motives, and for justifiable ends.

The constitutions of several of the United States have

made special provision in favour of giving the truth in

evidence, in public prosecutions for libels. In the con-

stitutions of Pennsylvania, Delaware, Tennessee,

Kentucky, Ohio, Indiana, *and Illinois, it is de- *22

clared, that in prosecutions for libels on men in re-

spect to their public official conduct, the truth may be

given in evidence, when the matter published was pro-

per for public information. a In the constitutions of Mis-

a In Tennessee the truth is as much an absolute justification on indict-

ment, as in actions for Libels. Statute, 1805, ch. 6.

Vol. II. 3
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sissippi and Missouri, the extension of the right to give

the truth in evidence is mqre at large, and appUes to all

prosecutions or indictments for libels, without any quali-

fications annexed in restraint of the privilege ; and an

act of the legislature of New-Jersey, in 1799, allowed the

same unrestricted privilege. The legislature of Pennsyl-

vania, in 1809, a went far beyond their own constitution,

and declared by statute, that no person should be indicta-

ble for a publication on the official conduct of men in

public trust ; and that in all actions or criminal prose-

cutions for a libel, the defendant might plead the truth in

justification, or give it in evidence. The decision of the

court of errors of New-York, in Thorn v. Blanchard,^

carried the toleration of a libellous publication as a privi-

leged communication, to as great an extent as the Penn-

sylvania law
;
for it appeared to be the doctrine of a ma-

jority of the court, that where a person petitioned the

council of appointment to remove a public officer for cor-

ruption in office, public policy would not permit the officer

libelled to have any redress by private action, whether

the charge was true or false, or the motives of the petition-

er innocent or malicious. The English law on this point

seems to be founded in a juster policy. Petitions to the

king, or to parliament, or to the secretary at war, for the

redress of any grievance, are privileged communications,

and not actionable libels, provided the petition be made
in good faith, and the privilege be not abused ; but if it

appear that the communication was made maliciously,

and without probable cause, the pretence, under which it

is made, aggravates the case, and an action lies.^"- The

ii Commonwealth v. Duane, 1 Binney^s Rep. 601.

b 5 Johns. Rep. 508.

c Fairman v. Ives, 5 Barnw. ^ Aid. Rep. 642. Best, J. Woodward v.

Lander, 6 Carr. ^ Payne's Rep. 548. All communications made in the

discharge of duty, public or private, legal or mora!, are in England, if
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constitution of New-York, as amended in 1821, is

a little varied in its language *from those pro- *23

visions which have been mentioned, and is not quite

so latitudinary in its indulgence as somg of them. It

declares, that " in all prosecutions or indictments for

libels, the truth may be given in evidence to the jury
;

and if it shall appear to the jury, that the matter charged

as libellous is true, and was published with good motives,

and for justifiable ends, the party shall be acquitted."

These provisions in favour of giving the truth in evidence,

are to be found only in those constitutions which have

been promulgated long since our revolution ; and the

current of opinion seems to have been setting strongly,

not only in favour of erecting barriers against any pre-

vious restraints upon publications, (and which was all

made honestly and without malice, protected ; as for instance in speaking

or writing respecting candidates for office, or giving answers to confidential

inquiries, or fair criticism on the productions of an author. Duncombe v.

Daniel, 8 Carr. ^ Payne, 213. Warr v. Jolly, 6 Id. 497. Harwood v.

Astley, 4 B. ^ Puller, 47. Starkie on Slander, vol. 1, Prel Discourse.

83, 84. Vol. 1, 262—267. Sir John Carr v. Hood, I Camp. N. P 354,

Soane v. Knight, 1 Moody ^ Malkin, 74. Starkie, ut sup. p. 269—280.

290. Amer. edit. Privileged communications are those made by counsel

and others in the regular course of justice but to be protected they must be

pertinent and material to the matter in controversy. Gilbert v. The People,

1 Denio, 41 . There have been contradictory decisions in America on the

subject of privileged communications But the cases of Mayrant v. Rich-

ardson, 1 Noit ^ M'Cord, 327. Commonwealth v. Clapp, 4 Mass. Rep.

163, and O'Donaghue v. M'Govern, 23 Wendell, 23. The State v. Buru-

ham, 9 N. H. Rep. 34, are in conformity with the English rule, and this is

the better and the more authoritative American doctrine. See Starkie on

Slander and Libel, vol. 1, 172 and 219. Am. edit 1843, note by Mr. Wen-
dell. As to the question of probable cause on indictments for a malicious

prosecution, it was settled in the Exchequer Chamber in England on error

from the Q. B, that it was the province of the jury, to decide on the exis-

tence of facts, and for the court to determine whether the facts if proved

constituted probable cause. Panton v. Williams, 2 Adolp. ^ Ellis, N. S.

169.
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that the earher sages of the revokition had in view,) but

in favour of the poHcy that would diminish or destroy-

altogether every obstacle or responsibility in the way of

the publication of the truth. The subject is not without

its difficulties, and it has been found embarrassing to

preserve equally, and in just harmony and proportion, the

protection which is due to character; and the protection

which ought to be afforded to liberty of speech and of the

press. These rights are frequently brought into danger-

ous collision, and the tendency of measures in this coun-

try has been to relax too far the vigilance with which
the common law surrounded and guarded character,

while we are animated with a generous anxiety to main-

tain freedom of discussion. The constitution of New-
York makes the facts in every possible case a necessary

subject of open investigation
;
and however improper or

unfit those facts may be for public information, and how-

ever painful or injurious to the individuals concerned,

yet it would seem that they may, in the first instance, be

laid bare before the jury. The facts are to go to them,

at all events
;
for the jury are to determine as it shall ap-

pear to them, whether the motives of the libeller were

good, and his end justifiable.

The act of congress of the 14th of July, 1798,

*24 made it an *indictable offence to libel the govern-

ment, or congress, or the president of the United

States ; and made it lawful for the defendant, upon the

trial, to give in evidence in his defence, the truth of the

matter contained in the publication charged as a libel.

This act was, by the terms of it, declaratoiy, and was
intended to convey the sense of congress, that in prosecu-

tions of that kind it was the common right of the defend-

ant to give the truth in evidence. So, the case of The
People V. Crosivell, in New York, was followed by an
act of the legislature, on the 6th of April, 1805, enacting

and declaring, that in every prosecution for a libel, (and
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which inckided pubUc and private prosecutions,) it should
be lawful for the defendant to give in evidence in his de-

fence the truth of the matter charged
; but such evidence

was not to be a justification, unless, on the trial, it should
be made satisfactorily to appear, that the matter charged
as libellous was published with good motives, and for

justifiable ends, and this was the whole extent of the doc-

trine which had been claimed in favor of the press in the

case of The People v. Crosioell.

There appears to have been sqme contrariety of opin-

ion in the English books on the point, whether a defend-

ant in a private action upon a libel could be permitted to

justify the charge by pleading the truth. But the pre-

vailing, and the better opinion is, that the truth may, in

all cases, be pleaded by way of justification, in a private

action for damages, arising from written or printed defama-
tion, as well as in an action for slanderous words. a The

a Holt, Ch. J., 11 Mod. Rep. 99. 3 Blacks. Com. 125. Buller's N. P.
8. J'Aiison V. Stewart, 1 Term. Rep. 748. 1 Starkie on ^Slander and Li-
bel, Wendell's edit. 1842, p. 210, note. In Massachusetts a statute passed

in March, 1827, not only allows the truth to be pleaded by way of justifi-

cation in all actions for libels, as well as for oral slander, but every infer-

ence to be drawn from such a plea in admission of the fact of publication,

or of malice, if the plea be not proved, is destroyed. The statute affords

facility and encouragement to the plea. This statute is said to have been

passed in consequence of a decision of the Supreme Court of Massachu-
setts, in the case of Jackson v. Stetson and wife, 15 Mass. R. 48, that a
plea of justification accompanying the general issue, was proof of the

speaking of the words, and that if the defendant failed to establish it by
proof, the plea was evidence of malice. The statute has been said to be

only declaratory of the common law rule, and it is undoubtedly just and
true, that a failure to prove the plea of justification will not deprive the

defendant of the right of adducing such evidence in mitigation of damages
under the general issue, as would have been admissible if a plea of justifica-

tion had not accompanied it. Starkie on Slander and Libel, vol. 1, Amer.
edit. 1843. Int. by Wendell, p. 49-55. Putting a plea in justification of a

charge, and failing, is evidence of malice and aggravation of damages.
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ground of the private action is the hijury which

*25 the party has sustained, and his consequent *right

to damages as a recompense for that injury ; but

if the charge, in its substance and measure, be true in

point of fact, the law considers the plaintiff as coming

into court without any equitable title to relief And yet

it is easy to be perceived, that in the case of libels upon

private character, greater strictness as to allowing the

truth in evidence, by way of justification, ought to be ob-

served, than in the case of public prosecutions ; for the

public have no interest in the detail of private vices and

defects, when the individual charged is not a candidate

for any public trust ; and publications of that kind are

apt to be infected with malice, and to be very injurious to

the peace and happiness of families. If the libel was

made in order to expose to the public eye personal de-

fects, or misfortunes, or vices, the proof of the truth of the

charge would rather aggravate than lessen the baseness

and evil tendency of the publication ; and there is much
justice and sound policy in the opinion, that in private as

well as public prosecutions for libels, the inquiry should

be pointed to the innocence or malice of the publisher's

intentions. The truth ought to be admissible in evi-

dence to explain that intent, and not in every instance to

justify it.a The guilt and the essential ground of action

for defamation, consists in the malicious intention
;
and

when the mind is not in fault, no prosecution can

*26 be sustained. b On the other *hand, the truth may

Warwick v. Foulkes, 12 Meeson and Welby, 507. Watson v. Buck, 5

Cowen, 499.

a Vinnius in Inst. 4, 4. L Edin. Review, vol. xxvii. p. 102, 142, vol.

xxxvii. p. 207.

b We have a remarkable illustration of this principle, in a decision cited

by Lord Coke, when at the bar, and arguing the cause of Brook v. Mon-

tague, {Cro. Jac. 91.) A preacher, in his sermon, recited a story out of
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be printed and published maliciously, and with an evil

intent, and for no good purpose, and when it would be

productive only of private misery, and public scandal and

disgrace.^

Fox^s Martyrology. of one Greenwood, as being a very wicked man, and a

persecutor, who died under signal visitations of God's displeasure. The

preacher intended to show, by that example, the judgment of Providence

upon great sinners ; but he was totally mistaken as to the fact, for Green-

wood was not dead nor diseased, but present at the preaching of the sermon.

He brought his action for the defamation ; and the court instructed the

jury, that the defendant, having read and delivered the words as matter of

history, and without any evil intention, was not hable in damages.

a Though the plaintiff, in an action for a libel, makes the usual but un-

necessary averment in the declaration, of his general good credit and char-

acter, the defendant cannot go into proof of his general bad character, by

way of mitigation of damages, or in support of averments in his plea to that

effect. Nor can the plaintiff, in order to rebut the defence, go into evidence

of his general good character, when the same is not impeached. Corn-

wall V. Richardson, Ryan ^ Moody, 305. Stow v. Converse, 3 Conn. Rep.

326. Mathews v. Huntley, 9 N. H. Rep. 146. A plaintiff cannot be ex-

pected, and ought not to be required, to go into proof of so general a na-

ture, and his good character is always presumed in law, unless by evidence

of particular facts, fairly and specifically put in issue, that presumption be

negatived. Baron Wood vindicated this rule with great energy and effect,

in Jones v. Stevens, 11 Price's Rep. 235 ; and the case of the Earl of Lei-

cester V.Walter, 2 Camph. N. P. Rep. 251. was overruled by the court of

exchequer.

In England the defendant, in an action of slander, may give in evidence

under the general issue any defence except that which amounts to a justi-

fication of the charge, as for instance the truth of it, and the statute of

limitations. Introduction, p. 26, 27, to 1 Starkie on Slander and Libel,

and the notes to vol. 1, p. 402 to 406, by Mr. Wendell, the learned editor

of the American edition. The defence of privileged communications may

be given in evidence, and need not be specially pleaded when it goes to

show no malice, and the question of malice is a question of fact for a jury.

Lillie V. Prin, 5 Adolp. ^ Ellis, 645. The facts ought not to be specially

pleaded in bar as a justification, when they do not amount to it on the face

of the plea ; for whether the libel was with or without malice, cannot ap-

pear in the pleadings, and is matter for a jury. Turrill v. Dolloway, 17

Wendell, 426. S. C. 26 Id. 383. See 1 Starkie Int. p. 27-35, 38-49.

The cases of Cooper v. Barber, 24 Wendell, 105, and Cooper v. Weed and
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(3.) Of personal liberty and security.

1. Writ of habeas corpus. The right of personal Hb-

erty is another absolute right of individuals, which has

long been a favorite object of the English law. It is not

only a constitutional principle, as we have already seen,

that no person shall be deprived of his liberty without

due process of law, but effectual provision is made against

the continuance of all unlawful restraint or imprisonment,

by the security of the privilege of the writ of habeas

corpus.

Every restraint upon a man's liberty is, in the eye of

the law, an imprisonment, wherever may be the place, or

whatever may be the manner in which the restraint is

effected. a Whenever any person is detained with or

without due process of law, unless for treason or felony,

plainly and specially expressed in the warrant of com-

mitment, or unless such person be a convict, or legally

charged in execution, he is entitled to his writ of habeas

corpus. It is a writ of right, which every person is enti-

tled to, ex merito justicice ;^ but the benefit of it was, in

others, cited by Mr. Wendell in his interesting Introduction to his edition

of Starkie, I apprehend were not correctly decided, so far as evidence of

the matters contained in the notice annexed to the pleas, was not permitted

to go to the jury to explain, mitigate and repel the inference of malice.

The observations of Mr. Wendell on those cases appear to be well founded,

and unless the jury are permitted to take cognizance of the question of mal-

ice, and of all the circumstances attending the pubUcation, grievous injus-

tice may be inflicted upon a defendant.

In 1843 the statute of 6 and 7 Vict. c. 96, was passed, for the amend-

ment of the law of defamation and libel It provided that in actions for

defamation the truth of the matters charged should not be a defence, un-

less it were proved also that the publication was for the public benefit, and

that the defendant might give his apology in evidence in mitigation of dam-

ages.

a 2 Inst. 589. Words may constitute an imprisonment, if they impose

a restraint upon the person, and he be accordingly restrained and submits.

Homer v. Battyn, Buller's N. P. 62. Pike v. Hanson, 9 N. H. Rep. 491.

b 4 Inst. 290.
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a great degree, eluded in England, prior to the statute of

Charles II., as the judges only awarded it in term time,

and they assumed a discretionary power of awarding

or refusing it.a The explicit and peremptory

*provisions of the statute of 31 Charles II., c. 2, *27

restored the writ of habeas corpus to all the efficacy

to v/hich it was entitled at common law, and which was
requisite for the due protection of the liberty of the sub-

ject. That statute has been re-enacted or adopted, if not

in terms, yet in substance and effect, in all these United

States. b The privilege of this writ is also made an ex-

press constitutional right at all times, except in cases of

a 3 Bulst. Rep. 27. The writ of habeas corpus had been, in England,

from the time of magna charta, a matter of right, but generally and fatally

disregarded in cases relating to the government. The illegal and arbitrary

imprisonments by the privy council and crown officers under Elizabeth gave

rise to an impressive address from the common law judges, in 1591, to

Chancellor Hatton and Lord Burleigh, complaining of them in just and

manly terms. Andersoii's Rep. vol. i. p. 297. Mr. Hallam, in his Consti-

tutional History of England^ vol. i. p. 317-320, gives, from an original

manuscript in the British museum, a more full and correct copy of this re-

markable document, so honorable to the judges of the common law courts.

But afterwards, in 1627, when certain knights were imprisoned by the spe-

cial command of the king, for not yielding to the forced loan, the court of

K. B. refused to bail or discharge them upon habeas corpus, though no

cause, other than the king's command, was returned.

b See, for instance, the habeas corpus act in Massachusetts of 16th March,

1785, and Massachusetts Revised Statutes, 1835, part 3, tit. 4, ch. iii.

;

the habeas corpus act of South Carolina of 1712, and referred to in 2 Bay,

563, and 2 Const. Rep. p. 698 ; the habeas corpus of North Carolina, R. S.

1837, vol. 1, p. 314 ; the habeas corpus act of Pennsylvania of 18th Feb-

ruary, 1785, and referred to in 1 Binney, 374 ; the habeas corpus act of

New York of 1787 and 1801 ; the habeas corpus act of New Jersey of

1795; the habeas corpus act of Ohio, statute laws of Ohio, 1831, and of

Connecticut, Revised Statutes of Connecticut, 1821, and Statutes of Con-

necticut, 1838, p. 336; ordinance of congress of July 13, 1787, /or the gov-

ernment of the territory of the United States northwest of the river Ohio.

Territorial act of Michigan of April 12, 1827. The habeas corpus act of

Indiana, 1838. The habeas corpus act of Arkansas, R. Statutes, p. 434.
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invasion or rebellion, by the constitution of the United

States, and by the constitutions of most of the states in

the Union. The citizens are declared, in some of these

constitutions, to be entitled to enjoy the privilege of this

writ in the most '• free, easy, cheap, expeditious, and am-
ple manner ;" and the right is equally perfect in those

states where such a declaration is wanting. The right

of deliverance from ail unlawful imprisonment, to the

full extent of the remedy provided by the habeas corpus

act, is a common law right; and it is undoubtedly true,

as has been already observed, ^ that the common law of

England, so far as it was applicable to our circumstances,

was brought over by our ancestors, upon their emigration

to this country. The revolution did not involve in it any
abolition of the common law. It was rather calculated

to strengthen and invigorate all the just principles of that

law, suitable to our slate of society and jurisprudence.

It has been adopted or declared in force, by
*28 *the constitutions of some of the states, b and by

statute in others ;« and where it has not been so ex-

plicitly adopted, it is nevertheless to be considered as the

law of the land, subject to the modifications which have
been suggested, and to express legislative repeal. ^ We
shall, accordingly, in the course of these lectures, take it

for granted, that the common law of England, applicable

to our situation and governments, is the law of this coun-

try, m all cases in which it has not been altered or re-

jected by statute, or varied by local usages, under the

sanction of judicial decisions.

The substance of the provisions on the subject of the

a See vol. i. p. 342.

b Constitutions of New York and New Jersey.

c Pennsylvania and Virginia. See also supra, vol. 1, 472.

d 2 iV. Hamp. Rep. 44. Marshall, Ch. J., in Livingston v. Jefferson, 4

Hall's L. J. 78.
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writ oi habeas corpus, may be found in the statute of 31

Charles II., c. 2, which is the basis of ail the American

statutes on the subject. The statute of New-York, of

1787, was a literal transcript of the English statute, and

the habeas corpus act, in the subsequent revisions of the

New-York statute code in 1801, and 1813, was essen-

tially the same. But the New-York statute, of 1818, ^^

enlarged the extent of the application of the writ, and

this had been the case also in Pennsylvania.^ It gave

to the officer before whom the writ was returned, au-

thority to revise the cause of commitment, and to exam-

ine into the truth of the facts alleged in the return. The
English statute of 56 Geo. III., c. 100, conferred the like

power. By the New-York Revised Statutes, which

went into operation on 1 st January, 1830, all the statute

provisions on the subject of the writ of habeas corpus

were redigested and some material amendments and more

specific directions added. Instead of referring to the

English statute of Charles U., we will take notice

of the substance of the revised statute *of New- *29

York, and which, no doubt, contains equally the

substance of the statute provisions on the subject in every

state of the Union, (for they are all taken from the same

source,) with the remedy, and the sanctions somewhat

extended.

All persons restrained of their liberty, under any pre-

tence whatsoever, are entitled to prosecute the writ, un-

less they be persons detained : (1.) By process from any
court or judge of the United States having exclusive

jurisdiction in the case, (2.) Or by final judgment or

decree, or execution thereon, of any competent tribunal

of civil or criminal jurisdiction, other than in the case of

a commitment for any alleged contempt.^ The appli-

a Sess. 41, ch.277.

b 1 Binney, 736.

c NewYorh Revised Statutes, vol. ii. p. 563, sec. 21, 22.
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cation for the writ must be to the supreme court, or

chancellor, or a judge of the court, or other officer hav-

ing the powers of a judge at chambers ; and it must be

by petition in writing, signed by or on behalf of the

party; and it must state the grounds of the application,

and the facts must be sworn to. a The English statute

did not require the petition to be verified by the oath of

the applicant. The penalty of $1000 is given in favour

of the party aggrieved, against every officer, and every

member of the court assenting to the refusal, if any court

or officer authorized to grant the writ, shall refuse it

when legally applied for.b The penalty for refusal to

grant the writ was, by the Enghsh statute, confined to

the default of the chancellor or judge i?i vacation time ;

whereas the penalty and suit for refusal to grant the

writ, applies, under the New-York statute, to the judges

of the supreme court, sitting in court in term time. This

is the first instance, in the history of the English law,

that the judges of the highest common law tribunal, sit-

a lUd. sec. 2.3, 25.

b Ibid. sec. 31. The habeas corpus act in Illinois confines the liability

of the judge to a penalty for refusing to issue a writ of habeas corpus when
legally applied for, to a " corrupt refusal." Revised Laws of Illinois, edit.

1833, p. 327. The statute law of Connecticut is silent as to any penalty

upon any court or judge who does not grant the writ. It only declares it

to be the duty of the court or chief justice on due application and affida-

vits to allow the writ. Statutes of Connecticut, 1838, p. 336. The ha-

beas corpus act of Virginia and of North Carolina, is a transcript of the Eng-

lish statute, and confines the remedy for a refusal by the judge of the writ

in vacation time, to an action by the party grieved. R. C. of Virgirda, vol.

p. 328. N. C. R. S. vol. 1, 315. So does the statute of New-Jersey of

1847, p. 290. The habeas corpus act of Mississippi, makes the refusal or

neglect of any judge or judges to grant the writ, a high misdemeanor and

an impeachable offence. R. C. of Mississippi, 1824, p. 224. The Revised Sys-

tem, reported by Mr. Pray, reduces the penal part of this provision to a

penalty of ^1000 to the party aggrieved, but it makes the court, or every

judge thereof assenting, liable to it. So, the R. L. of Missouri, 1835, p. 307,

applies the penalty to any court or magistrate refusing the writ.
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ting and acting, not in a ministerial, but in a judicial

capacity, are made responsible, in actions by private

suitors, for the exercise of their discretion, accord-

ing to *their judgment in term time, a If the per- *30

son to whom the writ is directed, or on whom it is

served, shall not promptly obey the writ, by making a

full and explicit return, and shall fail to produce the

party, without a sufficient excuse, he is liable to be

forthwith attached and committed, by the person grant-

ing the writ, to close custody, until he shall have obeyed

the writ.b The former statute, instead of this summary
remedy, gave a penalty to the party aggrieved, recover-

able by suit. The party suing out the writ is to be re-

manded, if detained : (1.) By process from any court of

the United States having exclusive jurisdiction. (2.) Or

by virtue of a final decree, or judgment, or process,

thereon, of any competent court of civil or criminal juris-

diction. (3.) Or for any contempt specially and plainly

charged, by some court or person having authority to

commit on such a charge, and when the time for which the

party may be legally detained has not expired.^ If the

party be in custody by civil process from a competent

power, he may be discharged when the jurisdiction has

been exceeded, or the party has become entitled to his

discharge, or the process was unduly issued, or was not

legally authorized. But no inquiry is to be made into

the legality of any process, judgment, or decree, or the

justice or propriety of the commitment in the case of per-

^ See Yates v. Lansing, 5 Johns. Rep. 282. 6 Ibid. 387, S. C, where

the principle of the English law on this subject is considered and recognized.

The Massachusetts habeas corpus act, in their Revised Statutes of 1535,

does not contain degrading penalties hanging over the courts and judges.

It does not presume that they will, in such particular cases, more than in

any other, be wanting in their duty.

b New-York Revised Statutes, vol. ii. p. 566, sec. 34.

c Ibid. 567, sec. 40.
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sons detained under process of the United States, where

the court or officer has exckisive jurisdiction ;
nor where

the party is detained under the final decree or judgment

of a competent court ; nor where the commitment, made

by any court, officer, or body, according to law, is for a

contempt, and duly charged. The remedy, if the case

admits of one, is by certiorari, or writ of error, a The court

or officer awarding the writ may, in other cases, ex-

*31 amine into *the merits of the commitment, and hear

the allegations and proofs arising thereon in a sum-

mary way, and dispose of the party as justice may re-

quire, b A person discharged upon habeas corpus is not

to be reimprisoned for the same cause ; but it is not to be

deemed the same cause if he be afterwards committed for

the same cause by the legal order of the court in which

he was bound to appear, or in which he may be indicted

a Ibid. 568, sec. 41. The People v. Cassels, 5 Hill N. Y Rep. 164. In

the case of the Commonwealth v. Keeper of Debtor's Apartment, 1 Ash-

mead's Penn. Rep. 10, it was declared not to be competent upon habeas cor-

pus to inquire into the regularity of the proceedings of another competent

court, nor for a single judge to revise the judgment of any other court. The
opinion of the supreme court of New-York, in the case of J. V. N. Yates,

4 John's Rep. 317, was to the same effect, and that opinion is supported by

the chief justice of Pennsylvania, in the case of the Commonwealth v.

Lecky, 1 Watt's Rep. 68. N. Y. Revised Statutes, vol. ii. p 568, sec. 42.

If it appears plainly on the return of the writ of habeas corpus that the

prisoner stands committed for a contempt adjudged against him by the Brit-

ish house of commons, or by any tribunal or court of competent jurisdic-

tion, the party awarding the writ or before whom it is brought, cannot judge

of the contempt or bail the prisoner, but must immediately remand him.

The adjudication is a conviction, and the commitment an execution. Mur-
ray's Case, 1 Wils. 200. Crosby's Case, 3 Wils. 188. Hobhouse's Case,

3 B. ^ Aid. 420.

b Ibid, sec. 43—48. The Massachusetts and Connecticut Revised Sta-

tutes give the like power of examination and trial on the return of the

writ of habeas corpus. Massachusetts Revised Statutes, 1835, part 3, tit.

4, ch. 111. Revised Statutes of Connecticut, 1821, p. 265, and of 1838,

p. 337.
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and convicted ; or if the discharge was for defect of proof,

or defect in the commitment in a criminal case, and he be

again arrested on sufficient proof and legal process ; or if

in a civil case, or discharge on mesne process, he be ar-

rested on execution, or on mesne process in another suit,

after the first suit is discontinued. ^ And finally, if any

person solely, or as member of any court, or m execution

of any order, knowingly reimprison such party, he forfeits

a penalty of $1250 to the party aggrieved, and is to be

deemed guilty of a misdemeanor, and liable to fine and

imprisonment.^ This last provision is distinguished from

that in any former statute on the subject, by applying the

penal sanction to the members of any court acting judi-

cially, and by making the act of re-imprisonment an in-

dictable offence.

This is the substance of the efficacious remedy against

the abuse of the right of personal liberty, afforded by the

celebrated writ of habeas corpus. By the specific provi-

sions, which we have considered, the remedy for all \\\\-

just detention is distinctly marked ; and even in cases of

valid imprisonment, care is taken that it be not unrea-

sonably or unnecessarily protracted. Persons confined

upon any criminal charge, and who shall not have

been indicted, are to be discharged within twenty-four

hours after the discharge of a grand jury of the county, un-

less satisfactory cause be shown for the delay.

^

*And prisoners indicted are to be tried at the next *32

court after such indictment found, or they will be

entitled to be discharged, unless the trial was postponed

at their instance, or satisfactory cause shown by the pub-

lic prosecutor for delay.^i If there be good reason to be-

a N. Y. Revised Statutes, vol. ii. 571, sec. 59.

b Ihid. 571, 572. sec. 60. 64.

c Ibid. p. 758. sec. 26.

d Ihid. 131. sec. 28, 29.
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lieve that a person illegally confined will be carried out

of the state before he can be relieved by habeas corpus,

the court or officer authorized to issue the Avrit may, by

warrant, cause the prisoner, and the party so detaining

him, to be forthwith brought up for examination, and to

be dealt with according to law.^

The habeas corpus act has always been considered in

England as a stable bulwark of civil liberty, and nothing

similar to it can be found in any of the free common-

wealths of antiquity. Its excellence consists in the easy,

prompt and efficient remedy afforded for all unlawful

imprisonment, and personal liberty is not left to rest

for its security upon general and abstract declarations of

right.

In addition to the benefit of the writ of habeas corpus

which operates merely to remove all unlawful imprison-

ment, the party aggrieved is entitled to his private action

of trespass to recover damages for the false impri-

*33 sonment; and *the party offending and acting

without legal sanction, is also liable to fine and

imprisonment as for a misdemeanor.

2. Writ of homine replegiando. The New- York Re-

vised Statutes^ provided for relief under the common law

writ de homine replegiando, in favour of fugitives from

service in any other state. This writ is vexatious in its

proceedings, and nearly obsolete, but it enabled the party

suing out the writ to have an issue of fact tried by a jury.

a Ibid. 572, sec. 65, 66, 67. The judges in England, in answer to a ques-

tion propounded to them by the house of lords, held, that the writ of habeas

corpus extended only to cases of imprisonment or restraint for criminal or

supposed criminal matters. But in Lieutenant Randolph's case, before the

circuit court of the U. S. in Virginia, in 1833, it was held, that the writ lay

in a case of civil process issuuig from a special jurisdiction. Am. Jurist,

No. 22, p. 338, 9 Peters' U. S.Rep. 12, note, S. C.

b Vol. ii. p. 561.
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It is formally abolished by statute in Mississippi.

a

Though it was the only remedy at common law for un-

lawful imprisonment, Sergeant Maynard said,b he found

but one instance of it in the time of Edward I. It was
formerly resorted to in Yirginia, but the provision relating

to it has been repealed. The New-York provision on the

subject has been held to be contrary to the constitution

and laws of the United States, and void in respect to

slaves being fugitives from labor from states where slavery

is lawful ; for the constitution and law of the United

States contemplated a summary proceeding, and a sur-

render on claim made, and not the delay, expense and

vexation of a suit and jury trial in the courts of the state

to v/hich the slave had fled.c The Massachusetts

a R. C. of Mississippi, 1824, p. 224.

b King V. Lord Grey, 2 Shower's Rep. 23L
c Jack V. Martin, 12 Wendell's Rep. 311. S. C. 14 Wendell, 607. This

case, when before the court of errors, went off on another point, but Ch.

Walworth held that the act of the state was valid, and that the act of con-

gress of 1793, prescribing the summary manner of seizing and delivering

up fugitives from labour in other states, was unconstitutional and void.

The legislature of New York, by the subsequent act of May 6th, 1839, ch.

350, made an additional provision, declaring that fugitives from justice

from other states may he arrested by warrant of a magistrate, and ex-

amined ; and if it satisfactorily appears that the crime has been committed

by the fugitive charged, the magistrate is to commit the fugitive to bail for

a reasonable time to enable the requisition for a surrender to be made.

The magistrate may take bail that the fugitive will appear and surrender

on the executive demand. If no application be made in a reasonable time,

to be designated in the warrant or bail bond, the prisoner is to be discharged.

Notice of the arrest is to be immediately given to the government of the

other state. If the general sessions of the peace be held in the intermedi-

ate time, they have jurisdiction given them over the whole subject. Again

by act of May 6th, 1840, ch. 225, provision is made that the claim to the

services of alleged fugitives from service or labor in another state, and

their identity, and the fact of the escape shall, upon the return of the writ

of habeas corpus duly issued to arrest the fugitive, be determined by jury

on summary process. See Constitution U. S. art. 4, sec, 2, No. 3. Act of

Congress, Feb. IWi, 1793, ch. 7.

YoL. II. 4
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Statutes
J
ina 1835, made special provision for the writ,

and gave it whenever any person was restrained of his

liberty, or held in duress, unless by virtue of some law-

ful process issued by competent authority : and if it should

appear by the return of the writ that the defendant

eloigned the plaintiff's body, the latter was to be entitled

to a writ of capias in ivithernain to take the defendant's

body.b

a Part 3, tit. 4, ch. 111. The provision was so reported by the commis-

sioners for the revision of the statute law of Massachusetts, but it was

eventually struck out, and the writ de homine replegiando abolished. Re-

vised Statutes of Massachusetts, sect. 38.

b The commissioners admitted that the writ of habeas corpus furnished

so complete and effectual a remedy for all cases of unlawful imprisonment,

that the other writ was seldom used. They thought, however, that it might

be convenient and even necessary, when a person was seized without legal

process, as an apprentice or servant, or as held to labor or service in anoth-

er state, or as the principal for whom another is bail. This wnt of person-

al replevin enabled the person under restraint to try his right to immediate

personal liberty before a jury by presenting an issue in fact, and which the

remedy under the writ of habeas corpus does not ; and the legislature of

Massachusetts, in 1837, revived in substance the provisions of the writ de

homine replegiando, in a bill " to restore the trial by jury on questions of

personal freedom." See on S. P. vol. i. 404. The legislature of Indiana,

in 1824, and of Vermont and New Jersey, in 1837, and of Connecticut, in

1838, also provided the trial by jury if either party demanded it in the case

of the claim o? fugitives from labor. The doctrine in Jack v. Martin,

seems therefore to be borne down in the non-slaveholding states by the

force of legislative authority. But the decision of the supreme court of

the United States, March 1, 1842, in the case of Prigg v. The Common-

wealth of Pennsylvania, 16 Peters^ Rep. 539, has restored and established

the construction given to the act of congress of 1793, in the case of Jack

V. Martin. It declared that the act of congress of 1793 was constitutional,

and passed in pursuance of an express provision in the constitution of the

United States ; it excluded all state legislation on the same subject; and

that no state had a right to modify it by its own legislation, or impede the

execution of any law of congress upon the subject of fugitive slaves. This

decision renders void all statute regulations in the states on the subject.

Several of the judges who were in the minority thought that the power of

congress was not so exclusive, but that state legislation might act in aid of
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In England, the regular consequence of personal liberty

is said to be, that every Englishman may claim a right

the power to seize and recapture fugitive slaves. The decision in the case of

Prigg V. The Commonwealth of Pennsylvania, has unintentionally thrown

much difficulty and hazard in the way of efForts by the owners in the slave

states to reclaim in the free states their fugitive slaves. That decision went

to silence and render inoperative and void all provisions and aid in the free

states in respect to the recovery of such slaves. The state governments

are not content to remain passive and leave unembarrassed the free opera-

tion of the provision of the act of Congress. The supreme court of the

United Slates in the case of Prigg admitted that state magistrates might,

if they chose, and were not prohibited by state legislation, exercise the

power of arrest given by the act of congress and in aid of it. But such per-

mission is withdrawn by state laws in some of the states, and adjudged to

be illegal. Thus in Ohio the act to prevent kidnapping (Swanks Statutes,

p. 600) prohibited the arrest and carrying out of the state of fugitive slaves

until they had been taken before a magistrate and proof of property exhib-

ited. But the supreme court of that state in Richardson v. Beebe, {Law

Reporter for November, 1846), held that the decision in Prigg rendered

null and void all state aid and legislation to interfere with the owner's right

of caption in person or by his agent, and that the state act had become in-

operative and null. So the decision in the circuit court in the city of New
York in the matter of George Kirk {Law Reporter for December, 1 846)

was to the same effect, and it was adjudged that the Revised Statute of

New York (N. Y. R. S. 837, § 10) making provision on this subject in favor

of the arrest and surrender of fugitive slaves concealed on board of a ves-

sel without the knowledge of the captain, was unconstitutional and void.

The court in Massachusetts in the case of the Commonwealth v. Tracy,

(5 Metcalf, 536,) held that the states might secure their peace by causing

fugitive slaves to be arrested and removed from their borders for their own
security, provided it was not the object or purpose of the state provision in-

directly to aid the owner of the slaves in recovering them. The statute of

Pennsylvania in February, 1847, was more stringent in its opposition to all

state aid and accommodation in the recovery of fugitive slaves. It is

made highly penal for any state magistrate to take cognizance of the case

of a fugitive slave, or grant any process or certificate in relation thereto.

It is also made highly penal for any person claiming his fugitive slave to

seize or attempt to seize or carry him away "in a violent, tumultuous or

unreasonable manner, so as to disturb or endanger the public peace;"

and that it should be ualawful and highly penal for any jailor or keeper of

a prison to use any jail or prison for the detention of such fugitive slaves.
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to abide in his own country so long as he pleases, and is

not to be driven from it, unless by the sentence of the

The judges are likewise authorized at all times to inquire, under a writ of

habeas corpus^ into the causes of the arrest or imprisonment of any human

being. The Act of Curtesy of 1780, allowing the owners of slaves to bring

in and retain them within the state in involuntary servitude for a transient

period, is repealed. There are provisions of a similar effect in some of the

other free states, and they amount in their consequences almost to a repeal

of the act of Congress of February, 1793, and of sect. 2 of art 4, of the

constitution of the United States, on which that act was founded. The

owner of a fugitive slave would be apt to be deterred under such discourag-

ing and hazardous circumstances, ftom undertaking to reclaim his fugi-

tive slaves. The spirit of these provisions appears to be rather repugnant

to the principle of compromise, and mutual and liberal concession, which

dictated the section in question, and indeed pervaded every part of the

constitution of the United States.

With respect io fugitives from justice from one state to another, charged

with " treason, felony, or other crime," the constitution of the United

States (art. 4, sec. 2,) provides that they shall, on demand of the executive

authority of the state from which they fled, be delivered up, to be removed to

the state having jurisdiction of the crime. The act of congress of 12th

Feb. 1793, ch. 7, sec. 1, has made provision for the case, and declared that

the demand shall be accompanied with a copy of the indictment found, on

an affidavit made before a magistrate, charging the person with having

committed " treason, felony, or other crime," and certified by the governor or

chief magistrate to be authentic ; and in that case it is declared to be the duty

of the executive magistrate of the state to which the person has fled, to cause

the person to be arrested and secured, and notice thereof given, and the person

then to be surrendered to the executive authority making the demand, or its

agent. I am not aware that there has been any judicial opinion on this

provision, and as it stands I should apprehend, that on the demand being

made, and the documents exhibited, no discretion remained with the execu-

tive of the state to which the fugitive had fled, and that it was his duty to

cause the fugitive to be arrested and surrendered. But if the executive, on

whom the requisition is made, should think proper to exercise his discre-

tion, and refuse to cause the fugitive to be arrested and surrendered, (as has

been done in one or more instances,) I do not know of any power under the

authority of the United States by which he could be coerced to perform

the duty. Perhaps the act of congress may be considered as prescribing a

duty, the performance of which it cannot enforce. The provision in the

constitution of the United States is not however to be regarded as a null or
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law prescribing exportation or banishment in the given

case ; or luiless required abroad while in the military or

naval service. Exportation for crimes rests entirely, in

England, upon statute, for it was a punishment unknown
to the common law. A statute under Elizabeth

first inflicted banishment for oifences. *Some of *33

our American constitutions'^ have declared, that no

person shall be liable to be transported out of the state

for any offence committed within it. It would not be

consistent with the spirit of that provision to prescribe

banishment as a part of the punishment, whatever foreign

place or asylum might be deemed suitable for the recep-

tion of convicts. In most of the states, no such constitu-

tional restriction is imposed upon the discretion of the

legislature
;
and in New-York the governor is authorized

to pardon upon such conditions as he may think proper.^

Convicts have sometimes been pardoned under the con-

dition of leaving the state in a given time, and not return-

void provision, or resting on the mere will and pleasure of the state

authorities. It is a substantive and essential grant of power by the

people of the United States to the government of the United States,

and it partakes of a judicial character, and is fitly and constitutionally

of judicial cognizance. The judicial power of the United States ex-

tends to all cases in law and equity arising under the constitution, and

the courts and judges of the United States within the state to which

the fugitive has fled, are the fittest tribunals to be clothed with the exercise

of this power, so that the claimant might, on due application with the re-

quisite proof, cause the fugitive to be arrested and removed or surrendered

by the marshal of the district, under regular judicial process, as by habeas

corpus. To such a course of proceeding, and to such a source of power, I

should rather apprehend the act of congress ought to have applied, and giv-

en facility and direction. Such a course of proceeding would be efiicient

and more safe for the fugitive, and more consistent with the orderly and

customary administration of justice. It concerns the common interest and

intercourse among the several states, and is a branch of international juris-

prudence.

a- Constitutions of Vermont, Ohio, Illinois and Mississippi.

b New York Revised Statutes, vol. ii, p. 745, sec. 21.
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ing. This was equivalent, in its effect and operation, to

a judicial sentence of exportation or banishment.

3. Writ of ne exeat. In England, the king, by the

prerogative writ of ne exeat^ may prohibit a subject from

going abroad without license. But this prerogative is

said to have been unknown to the common law, which,

in the freedom of its spirit, allowed every man to depart

the realm at his pleasure. The first invasion of this

privilege, was by the constitutions of Clarendon, in the

reign of Henry II., a and they were understood to apply

exclusively to the clergy, and prohibited them from leav-

ing the kingdom without the king's license. In the mag-

na charta of King John, every one was allowed to depart

the kingdom, and return at his pleasure, except in time

of war, and saving their faith due to theking.b But this

provision was omitted in the charter of Henry III. ; and

in the reign of EdwarO. I. it began to be considered neces-

sary to have the king's license to go abroad ; and it be-

came at last to be the settled doctrine that no subject

possessed the right ofquitting the kingdom without

*34 the king's license
;
and prerogative *writs, which

were in substance the same as the ne exeat^ became

in use, requiring security of persons meditating a depart-

ure, that they should not leave the realm without the

king's license.^ By the statute of 13 Eliz. ch. 3. a sub-

ject departing the realm without license under the great

seal, forfeited his personal estate and the profits of his

land. The prerogative of the crown, on this point, seems

to be conceded ; but until the king's proclamation, or a

writ of ne exeat, has actually issued, it is understood that

any Englishman may go beyond sea.

This writ of ne exeat has, in modern times, been ap-

a Beame on the Writ of Ne Exeat, p. 2.

b Blacks, ed. of Magna Charta of King John, art. 42.

• Beames' Ne Exeat, ch. 1.



Lee. XXIV.] OF THE RIGHTS OF PERSONS. 34

plied as a civil remedy in chancery, to prevent debtors

escaping from their creditors. It amounts, in ordinary

civil cases, to nothing more than process to hold to bail,

or compel a party to give security to abide the decree, a

In this view v^^e have at present no concern with this

writ ; and in this country, the writ of ne exeat is not in

use, except in chancery, for civil purposes, between party

and party. No citizen can be sent abroad, or under the

existing law of the land, prevented from going abroad,

except in those cases in which he may be detained by
civil process, or upon a criminal charge. The constitu-

tions of several of ttie United States have declared, that

all people have a natural right to emigrate from the state,

and have prohibited the interruption of that right, b We
shall, in the course of the next lecture, examine particu-

larly into the foundation of this right of emigration, when
carried to the extent of a perpetual renunciation of one's

allegiance to the country of his birth.

(4.) The/ree exercise and enjoyment of religious pro-

fession and ivorship, may be considered as one of the ab-

solute rights of individuals, recognized in our American

constitutions, and secured to them by law. Civil

and religious *liberty generally go hand in hand, *35

and the suppression of either of them, for any

length of time, will terminate the existence of the other.

a In Indiana and Illinois this process may be granted on bill or petition,

and issued on claims, whether due or not due, and whether they be legal or

equitable, where one or more joint debtors or co-sureties is about to remove

out of the state with his effects before the time of payment or conveyance.

Revised Laws of Illinois, edit. 1833, and of Indiana, 1838. So the writ

of ne exeat may be granted in Georgia in certain cases, though the debt be

not due. Prince's Dig. 2d edit. p. 440. In New York there must be a

debt due and payable at the time, and it must be an equitable debt, which

can be enforced against the person of the defendant. Gleason v. Bisby, 1

Clarke, 551.

b Constitutions of Vermont, Pennsylvania, Kentucky, Indiana, Missis-

sippi, and Louisiana.
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It is ordained by the constitution of the United States.^

that congress shall make no law respecting an establish-

ment of rehgion, or prohibiting the free exercise thereof,

and the same principle appears in all the state constitu-

tions. The principle is generally announced in them

without any kind of qualification or limitation annexed,

and with the exclusion of every species of religious test.b

a Amendments, art. 1.

b I say generally, for in the constitutions of New Hampshire, Massachu-

setts, New Jersey, Maryland, North Carolina, Tennessee and Mississippi,

religious tests, to a certain extent, seem to have been retained. By the

constitution of North Carolina of 1776, no person denying the divine au-

thority of the Old or New Testament, or the truth of the Protestant relig-

ion, could hold a civil ofSce. By the amended constitution of 1835, the

word Protestant was omitted, and the word Christian substituted.

In Massachusetts, by an order of the general court in 1631, no persons

were to be admitted to the freedom of the commonwealth but such as were

members of some of the churches within the same, Massachusetts An-

tient Charters and Laws, Boston, 1814, p. 117. But this law was declared

to be repealed in 1665. Id. So also in Connecticut, or rather in that part of

it which, until 1665, constituted the separate New-Haven Colony, the ear-

ly settlers established, and enforced by law, a uniformity of religious doc-

trine and worship, and made it requisite that every person holding a civil

office sliould be a church member. TrumhulVs Hist, of Connecticut, vol.

1, 100, app. 535-7. The Blue Laws of New Haven Colony, commonly

called the Blue Laws of Connecticut. By an Antiquarian. Hartford,

Conn. 1838, p. 122, art. 16, p. 127, 128, art. 23. In the former editions of

this work I inadvertently applied the blue laws to Connecticut at large

This was incorrect, for until 1665 New-Haven was a distinct colony from

Connecticut ; and to the New Haven Colony the blue laws eo nomine, as

digested by Governor Eaton, were to be confined. The severity of such a

religious establishment was afterwards relaxed, and by the constitution of

Connecticut, 1818, perfect freedom of religious profession and worship,

without discrimination, was ordained. And in the ordinance of congress of

July I3th, 1787, /or the government of the territory of the United States

northwest of the river Ohio, it was declared to be an article of compact be-

tween the original states and the people and states in the said territory—

a

fundamental principle, to remain for ever unalterable—that no person, de-

meaning himself in a peaceable and orderly manner, should ever be mo-

lested on account of his mode of worship or religious sentiments.
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The charter of Rhode-Island, of 1663, estabhshed a free-

dom of rehgious opinion and worship of extraordinary

UberaUty for that early period of New-England history.

It declared, that " no persons within the colony, at any

time thereafter, should be in any wise molested, pmiished,

disquieted, or called in question, for any differences in

opinion in matters of religion, who do not actually dis-

turb the civil peace of the colony." The principles and

character of Roger Williams, the earliest settler and act-

ual founder of the state of Rhode-Island, in 1636, had

prepared the way for such an unexampled declaration of

the rights and sanctity of conscience. a The legislature

of Maryland had already, in 1649, declared by law, that

no persons professing to believe in Jesus Christ, should

be molested in respect of their religion, or in the free ex-

ercise thereof, or be compelled to the belief or exercise of

any other religion, against their consent, b Thus, to use

the words of a learned and liberal historian, c the Catholic

a The covenant into which the first settlers of Providence, in Rhode Isl-

and mutually entered, and which is supposed to have been drawn by Roger

Williams, declared " that they promised to be subject to all such orders or

agreements as should be made for public good of the body, in an orderly

way, by the major assent of the present inhabitants, masters of families,

incorporated together into a town fellowship, and such others whom theij

should admit into them, only in civil things." {Address of William G.

Goddard, Esq., Newport, 1843.) In this original, but brief and admirable

document, we see deeply laid the seminal principles of freedom of con-

science, and of a provident and guarded democracy.

b Bacon's Laws, 1649, ch. 1. See, also, Chalmers' Political Annals, p.

219. This legislative act of Maryland, in favor of religious toleration, was

prior in time to any in America, if not in any country, but it was still lim-

ited to trinitarian Christians. Bancroft, in his History, vol. i. p. 276, gives

a true copy of the law, as taken from Langford, p 27-32. Mr. Kennedij,

in his Discourse before the Maryland Historical Society in December,

1845, says that the glory of Maryland toleration is not the act of 1649,

but in the charter granted to George Calvert, the first Lord Baltimore, in

1632, and who, though a Catholic, was a distinguished friend to religious

toleration.

c Grahame's History of the Rise and Progress of the United States.
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planters of Maryland procured to their adopted country

the distinguished praise of being the first of the American
states in which toleration was established by law ; and
while the Puritans were persecuting their Protestant

brethren in New-England, and the Episcopalians

*36 retorting the same severity on *the Puritans in

Virginia, the Cathohcs, against whom the others

were combined, formed in Maryland a sanctuary, where
all might worship and none might oppress, and where
even Protestants sought refuge from Protestant intolerance.

The proprietaries of Carolina, for the better encourage-

ment of settlers, declared, concurrently in point of time

with the Rhode-Island charter, that all persons settling

therein should enjoy the most perfect freedom in rehgion.a

So, also, Lord Berkeley and Sir George Carteret, the pro-

prietaries of New-Jersey, in their first concessions to the

settlors, in 1664, of a charter of civil liberties, secured to

them the full and perfect enjoyment of religious hberty,

by adopting the same language as that used in the charter

of Rhode-Island. The fundamental constitutions of the

twenty-four proprietors in 1683, reiterated the right to the

same unqualified freedom of religious profession and
worship. In 1698, the declaratory act of the general as-

sembly of East-NevsT-Jersey was a little more restrictive

in its operations. Eehgious liberty was confined to the

Protestant professors of the Christian faith, and so was
the rehgious toleration allowed by the Massachusetts

charter of 1691, and by the declaratory act of the general

assembly of New-York in 1691, and by the charter of

Georgia in 1732.t> On the other hand, the concessions of

a Chalmers' Annals. 517, 518. The charter of Charles II. of 30th June,

1667, to the proprietors of Carohna, authorized them to grant rehgious hb-

erty of conscience and practice to non-conformists, who did not thereby dis-

turb the civil peace of the province. See the charter in R. S. of N. Caro-

lina, vol. 2.

b Bradford's edition of the Laws of New-York, 1719. Massachusetts
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the one hundred and fifty proprietors and planters of the

province of West-New-Jersey, in 1676, estabUshed under

the auspices of WilUam Penn, went to the most large

and liberal extent. It was declared in them, that no

men on earth had power or authority to rule over men's

consciences in religious matters, and that no person should

be called in question, or punished, or hurt, in person, es-

tate, or privilege, for the sake of his opinion, judgment, or

worship, in the concernments of religion, a In the code

of laws, or charter of privileges, prepared by William

Penn for Pennsylvania, and adopted by the first provin-

cial assembly, it was declared, that no persons acknow-

ledging a Deity, and living peaceably and justly in

society, should be molested or prejudiced for their

religious *persuasion or practice in faith and wor- *37

ship, or be compelled to frequent or maintain any

religious ministry or worship.^ It appears from these

Colony Laws. edit. 1814. 1 Holmes' Annals, 553. It appears, however,

that by the charter of liberties established by the general assembly of the

province of New-York, under the Duke of York, in 1683, complete enjoy-

ment of religious profession and worship was granted to all persons who
" professed faith in God by Jesus Christ." This of course included Roman
Catholics. It is to be observed, however, that the Duke of York (after-

wards James II.) was himself a Papist. The body of laws known as the

Duke's laws and digested and promulgated by a convention of deputies on

Long Island, Feb. 1665, called by Governor Nicoll, the first governor

of New-York under the Duke of York, declared that no person should be

molested for differing in judgment in matters of religion who professed

Christianity. See an abstract of the code in Thompson''s History of Long
Island, vol. 1, p. 132, edit. 1843.

a Smith's History of New -Jersey, p. 126, 270—4, app. Nos. 1 and 2,

Learning ^ Spicer's Coll. edit- Philad. 1757, p. 12—26, 153—166,368.
382—411. In 1693 the legislature of West New-Jersey prescribed a con-

fession of faith as a condition of holding office, and that confession contain-

ed the declaration of a belief in the doctrine of the Trinity, according to

the English toleration act of 1689. Gordon's Hist, of New-Jersey, 45.

b Frond's History of Pennsylvania, vol. i. p. 196, 206, 207, vol ii. app.

No. 2, p. 19, sec. 35. Charter of Privileges granted by William Penn, in

1701, and accepted by the general assembly, and inserted in the beginning
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illustrious examples, that various portions of this country

became, even in its infant state, distinguished asylums

for the enjoyment of the principles of civil and religious

liberty, by the persecuted votaries of those principles from

every part of Europe.

of the volume of the Laws of Pennsylvania, edit. 1775. The Puritans of

Massachusetts, under the charter of 1629, assumed the grant to them of

the free exercise of religion according to the dictates of conscience ; but

the better opinion is, that this was a gratuitous assumption, not warranted

by any sound construction of their charter ; and while they claimed this

right for themselves, and exercised it without any foundation in the grant,

they forthwith denied to Episcopalians the privilege of using their own
creed and worship. The two recent historians, Grahame and Bancroft, take

different sides on this question, (if any question there can really be,) under

the charter of 1629. The former, in his History of the United States, (vol.

i. p. 244—247,) follows Neal and other Puritans of that age, in favour of

the Puritans' claim ; and the latter, in his History of the United States,

(vol. i. p. 371, 372,) follows Chalmers, Robertson, and Story, in opposition

to it. The leading principle in the religious system of the colony of Mas-

sachusetts, was the compulsory support of public worship, and the liability

of every inhabitant to taxation for its support. Anabaptists and Quakers

were first exempted, and next Episcopalians, who were allowed to pay their

taxes to their own clergymen. The laws still in force contain the principle,

that a religious establishment of the Christian Protestant religion, and pub-

lic worship, ought to be maintained by legal coercion. Dakes v. Hill, 10

Pick. Rep. 333.

Some of the colonial governments provided for the enjoyment of reli-

gious liberty in the largest sense, as allowing every man the free exercise

and enjoyment of religious profession and worship without discrimination,

and this was the language of the constitution of New-York of 1777 ; and

it is continued in the Revised Constitution of 1846 ; and the singularly argu-

mentative Preamble and Statute of the assembly of Virginia in 1786, car-

ried the doctrine of religious freedom to the same extent. In other instan-

ces religious toleration was granted, which meant the allowance of re-

ligious opinions and modes of worship, differing from those established by

law. The prevalent doctrine at the present day is in favor of religious lib-

erty and equality without the existence of any power of control, or distinc-

tion by law, or establishment. The Revised Constitution of New-York in

1846, seems to have set at liberty even the consciences of witnesses, for it

declares that " No person shall be rendered incompetent to be a witness on

account of his opinions on matters of religious belief."



LECTURE XXV.

OF ALIENS AND NATIVES.

We are next to consider the rights and duties of citi-

zens in their domestic relations, as distinguished from the

absokite rights of individuals, of which we have already

treated. Most of these relations are derived from the

law of nature, and they are familiar to the institutions

of every country, and consist of husband and wife, pa-

rent and child, guardian and ward, and master and ser-

vant. To these may be added, an examination of certain

artificial persons created by law, under the well known
name of corporations. There is a still more general di-

vision of the inhabitants of every country, under the

comprehensive title of aliens and natives, and to the con-

sideration of thpm our attention will be directed in the

present lecture.

(1.) Natives are all persons born within the jurisdiction

and allegiance of the United states, a If they were resi-

^ This is the rule of the common law, without any regard or reference to

the political condition or allegiance of their parents, with the exception of

the children of ambassadors, who are in theory born within the allegiance

of the foreign power they represent. Calvin's Case, 7 Co. Lynch v. Clarke,

1 Sandford's Ch. R. 584, 639. In this last case the doctrine relative to the

distinction between aliens and citizens in the jurisprudence of the United

States was extensively and learnedly discussed, and it was adjudged that

the subject of alienage, under our national compact, was a national subject,

and that the law on this subject which prevailed in all the United States,

became the common law of the United States when the union of the states
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dent citizens at the time of the declaration of indepen-

dence, though born elsewhere, and dehberately yielded

to it an express or implied sanction, they became parties

to it, and are to be considered as natives ; their social tie

being coeval with the existence of the nation. If a person

was born here before our independence, and before that

period voluntarily withdrew into other parts of the British

dominions, and never returned; yet, it has been held,

that his allegiance accrued to the state in which he was

born, as the lawful successor of the king ; and that he

was to be considered a subject by birth. ^ It was

*40 admitted, that this *claim of the state to the alle-

giance of all persons born within its territories

prior to our revolution, might subject those persons who

adhered to their former sovereign, to great inconveniences

in time of war, when two opposing sovereigns claimed

their allegiance ;
and under the peculiar circumstances of

the case, it was, undoubtedly, a very strong application

was consummated ; and the general rule above stated is, consequently, the

governing principle or common law of the United States, and not of the

individual states separately considered. The right of citizenship, as distin-

guished from alienage, is a national right, character or condition, and does

not pertain to the individual states separately considered. The question is

of nalional, and not individual sovereignty, and is governed by the princi-

ples of the common law which prevail in the United States, and became,

under the constitution, to a limited extent, a system of national jurispru-

dence. It was accordmgly held in that case, that the complainant, who

was born in New York of alien parents, during their temporary sojourn

there, and returned while an infant, being the first year of her birth, with

her parents to their native country, and always resided there afterwards,

was a citizen of the United States by birth. This was the principle of the

English common law in respect to all persons born within the king's allegi-

ance, and was the law of the colonies, and became the law of each and all

of the states when the Declaration of Independence was made, ai^d con-

tinued so until the establishment of the constitution of the United States,

when the whole exclusive jurisdiction of this subject of citizenship passed

to the United States, and the same principle has there remained.

» Ainslie v. Martin, 9 Mass. Rip. 454.
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of the common law doctrine of natural and perpetual al-

legiance by birth. The inference to be drawn from the

discussion in the case oi JSTIlvaiyie v. Coxe.^ would seem
to be in favor of the more reasonable doctrine, that no

antenatus ever owed any allegiance to the United States,

or to any individual state, provided he withdrew himself

from this country before the estabhshment of our inde-

pendent government, and settled under the king's alle-

giance in another part of his dominions, and never after-

wards, prior to the treaty of peace, returned and settled

here. The United States did not exist as an independent

government until 1776; and it may well be doubted

whether the doctrine of allegiance by birth be applicable

to the case of persons who did not reside here when the

revolution took place, and did not, therefore, either by
election or tacit assent, become members of the newly-

created state. The ground of the decision in the latter

case was, that the party in question was not only born in

New-Jersey, but remained there as an inhabitant until

the 4th of October, 1776, when the legislature of that

state asserted the right of sovereignty, and the claim of

allegiance over all persons then abiding within its juris-

diction. By remaining there after the declaration of in-

dependence, and after that statute, the party had deter-

mined his right of election to withdraw, and had, by his

presumed consent, become a member of the new govern-

ment, and was consequently, entitled to protection, and
bound to allegiance. The doctrine in the case of

Kesfuhlica v. Chapman^^ goes *also to deny the *41

claim of allegiance, in the case of a person who,

though born here, was not here, and assenting to our new
governments, when they were first instituted. The
language of that case was, that allegiance could only

* 2 Cranch, 280. 4 Ibid. 209.

b 1 Dallas, 53.
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attach upon those persons who were then inhabitants.

When an old government is dissolved, and a new one

formed, " all the writers agree," said Ch. J. M'Kean, " that

none are subjects of the adopted government who have

not freely assented to it." The same principle was de-

clared by the supreme court of New-York, in Jackson v.

White,^ and it was held, that though a British subject

resided here as a freeholder on the 4th of July, 1776, and

was abiding here on the 16th of July, 1776, when the

convention of the state asserted the right of sovereignty,

and the claim of allegiance over all such persons
;
yet,

that, under the circumstances, the person in question

being a British officer, and a few weeks thereafter placed

on his parole, and in December, 1776, joining the British

forces, was to be deemed an alien, and as having never

changed his allegiance, or elected to become a party to

our new government. The doctrine in the case ofAinslie

v. Martin was contrary, also, to what had been held by

the same court in the cases of Gardner v. Ward, and

Kilham v. Ward,^ where it was decided, that persons

born in Massachusetts before the revolution, who had

withdrawn to a British province before our independence,

and returned during the war, retained their citizenship,

while the same persons, had they remained in the British

province until after the treaty of peace, would have been

British subjects, because they had chosen to continue

their former allegiance, and there was but one allegiance

before the revolution. This principle was asserted by

the same court in the case of Phipps,^ and I consider it

to be the true and sound law on the subject.

^2Q Johns. Rep. 313.

b 2 Mass. Rep. 236, 244, note.

<^ 2 Pick. Rep. 394, note. See, also, Dupont v. Pepper, State Reports,

S. C. p. 5, S. P. In Inglis v. The Trustees of the Sailors' Snug Harbor,

3 Peters' U. S. Rep. 99, 122, 123, it was adjudged that the rights of elec-

tion between the new and old government did exist at the revolution in
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*To create allegiance by birth, the party must be *42

born, not only within the territory, but within the

ligeance of the government. If a portion of the country

be taken and held by conquest in war, the conqueror ac-

quires the rights of the conquered as to its dominion and

government, and children born in the armies of a state

while abroad and occupying a foreign country, are deem-

ed to be born in the allegiance of the sovereign to whom
the army belongs. a Jt is equally the doctrine of the

English common law, that during such hostile occupation

of a territory, and the parents be adhering to the enemy
as subjects de facto^ their children, born under such a

temporary dominion, are not born under the ligeance of

the conquered, b

It is the doctrine of the English law, that natural born

subjects owe an allegiance, which is intrinsic and perpe-

tual, and which cannot be divested by any act of their

own.c In the case of Macdonald, who was tried for high

treason, in 1746, before Lord Ch. J. Lee, and who, though

born in England, had been educated in France, and spent

his riper years there
;
his counsel spoke against the doc-

trine ofnatural allegiance as slavish, and repugnant

to the principles of their *revolution. The court, *43

however, said, that it had never been doubted, that

a subject born, taking a commission from a foreign prince,

1776, to all the inhabitants ; and that the only difficulty was, as to the

time and as to the evidence of the election, so as to determine the question

of allegiance and alienism. There was a reasonable time allowed for to

elect to remain a subject of Great Britain, or to become a citizen of the

United States. Ibid. 160.

a Vattell, b. 1, ch. 19, sec. 217 ; b. 3, ch. 13, sec. 199.

b Calvin's case, 7 Co. 18 a. Vaughan, Ch. J., in Craw v. Ramsey,
Vaugh. Rep. 281. Dyer's Rep. 224 a. pi. 29. An alien, says Lord Coke,

in Calvin's case, is a person out of the ligeance of the king. It is not ex-

tra regnum, nor extra legem, but extra ligeantiam. To make a subject

born, the parents must be under the actual obedience of the king, and the

place of birth be within the king's obedience, as well as within his domin-
ions.

c Story's case. Dyer's Rep. 298 b. 300 b. 1 Blacks. Com. 370, 371. 1

Hale's P. C. 68. Foster's Crown Law, 7, 59, 183.

Vol. II. 5
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and committing high treason, was Uable to be pmiished

as a subject for that treason. They held, that it was not

in the power of any private subject to shake off his alle-

giance and transfer it to a foreign prince
;
nor was it in

the power of any foreign prince, by naturalizing or em-

ploying a subject of Great Britain, to dissolve the bond of

allegiance between that subject and the crown.a Enter-

ing into foreign service, without the consent of the sover-

eign, or refusing to leave such service, when required by

proclamation, is held to be a misdemeanor at common
law.b

It has been a question, frequently and gravely argued,

both by theoretical writers, and in forensic discussions,

whether the English doctrine of perpetual allegiance ap-

plies in its full extent to this country. The writers oh

pubhc law have spoken rather loosely, but generally in

favor of the right of a subject to emigrate, and abandon

his native country, unless there be some positive restraint

by law, or he is at the time in possession of a public trust,

or unless his country be in distress, or in war, and stands

in need of his assistance. c Cicero regarded it as

*44 one of the firmest foundations of Roman *liberty,

that the Roman citizen had the privilege to stay or

renounce his residence in the state at pleasure.^ The

a Foster's Crown Law, 59.

b 1 East's P. C. 81. 1 Hawk. P. C. b. 1, ch. 22, sec. 3. Ou the l6tli

of October, 1807, the King of England declared, by proclamation, that the

kingdom was menaced and endangered, and he recalled from foreign ser-

vice all seamen and seafaring men, who were natural born subjects, and

ordered them to withdraw themselves, and return home, on pain of being

proceeded against for contempt. It was further declared, that no foreign

letters of naturalization could, in any manner, divest his natural born sub-

jects of their allegiance, or alter their duty to their lawful sovereign.

<^ Grotius, b. 2, ch. 5, sec. 24. Pvff. Droit des Gens. liv. 8, ch. 11, sec.

2, 3. Bynk Q. J. Pub. ch. 22. Vatiel, b. 1, ch. 19, sec. 218, 223, 224, 225.

1 Wyckefort VEmhass. 117, 119.

d Ne quis invitus civitate mutetur : neve in civitate maneat invitus.

HcBC sunt enim fundamenta firmissima ncstrcB libertatis, sui quemque juris

et retinendi et dimittendi esse dominum. Orat. pro L. C. Balbo, ch. 13.
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principle which has been declared in some of our state

constitutions, that the citizens have a natural and inhe-

rent right to emigrate, goes far towards a renunciation of

the doctrine of the English common law, as being repug-

nant to the natural liberty of mankind, provided we are

to consider emigration and expatriation, as words, inten-

ded in those cases to be of synonymous import. But the

allegiance of our citizens is due, not only to the local

government under which they reside, but primarily to the

government of the United States
;
and the doctrine of

final and absolute expatriation requires to be defined

with precision, and to be subjected to certain established

limitations, before it can be admitted into our jurispru-

dence, as a safe and practicable principle, or laid down
broadly as a wise and salutary rule of national policy.

The question has been frequently discussed in the courts

of the United States, but it remains to be definitely set-

tled by judicial decision.

a

A review of those discussions cannot be uninstructivCo

In the treaty between the United States and Saxony in 1846, it was de-

clared that every kind of droit d'Aubaine, droit de retraite, and droit de

detraction, or tax on emigration, was abolished between the contracting

parties and their subjects.

a In the case of The State v. Hunt, in South Carolina, in 1835, (2 HilVs

S. C. Rep. 1,) the subject of allegiance, and to whom due under the con-

stitution of the United States, was profoundly discussed, and it was de-

clared by a majority of the court of appeals that the citizens owed allegi-

ance to the United States, and subordinately to the state under which they

lived—that allegiance was not now used in the feudal sense, arising out of

the doctrine of tenure, and that we owed allegiance or obedience to both

governments, to the extent of the constitutional powers existing in each.

The court held, that an oath prescribed by an act of the legislature of De-

cember, 1833, to be taken by every militia officer, that he should be faith-

fvl, and true allegiance bear to the state of South Carolina, was unconsti-

tutional and void, as being inconsistent with the allegiance of the citizen to

the federal government. The court consequently condemned the ordinance

of the convention of South Carolina of November, 1832, as containing un-

sound and heretical doctrine, when it declared that the allegiance of the

citizens was due to the state, and obedience only, and not allegiance, could

be due to any other delegated power.
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In the case of Talhot v. Jan^on,^ the doctrine was

brought before the supreme court of the United States, in

1795. It was contended, on one side, that the abstract

right of individuals to withdraw from the society ofwhich

they were members, was antecedent and superior to the

law of society, and recognized by the best writers on pub-

he law, and by the usage of nations
;
that the law of al-

legiance was derived from the feudal system, by which

men were chained to the soil on which they were born,

and converted from free citizens, to be the vassals

*45 of a lord or superior ; that this country *was colo-

nized and settled upon the doctrine of the right of

emigration ; that the right was incontestable, if exercised

in due conformity with the moral and social obligations

;

that the power assumed by the government of the Uni-

ted States of naturahzing aliens, by an oath of allegiance

to this country, after a temporary residence, virtually im-

plies that our citizens may become subjects of a foreign

power by the same means.

The counsel on the other side conceded, that birth gave

no property in the man, and that upon the principles of

the American government, he might leave his country

when he pleased, provided it was done bona Jide, and

with good cause, and under the regulations prescribed by

law ; and that he actually took up his residence in ano-

ther country, under an open and uvowed declaration of

his intention to settle there. This was required by the

most authoritative writers on the law of nations ;
and

Heineccius, in particular, required that the emigrant

should depart with the design to expatriate, and actually

join himself to another state ;
that though all this be done,

it only proved that a man might be entitled to the right

of citizenship in two countries, and proving that he had

been received by one country, did not prove that his own

country had surrendered him ; that the locomotive right

» 3 Dallas, 133.
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finally depended upon the consent of the government

;

and the power of regulating emigration, was an incident

to the power of regulating naturalization, and was vested

exclusively in congress ; and until they had prescribed

the mode and terms, the character and the allegiance of

the citizen continued.

The judges of the supreme court felt and discovered

much embarrassment in the consideration of this dehcate

and difficult question, and they gave no definitive opinion

upon it. One of them a observed, that admitting the in-

tention of expatriation had been legally declared,

it was necessary *that it should have been carried *45

into effect, and that the party should have actually

become a subject of the foreign government; that the

cause of removal must be lawful, otherwise the emigrant

acts contrary to his duty ; that though the legislature of

a particular state should, by law, specify the lawful

causes of expatriation, and prescribe the manner in which

it might be effected, the emigration could only affect the

local allegiance of the party, and not draw after it a re-

nunciation of the higher allegiance due to the United

States ; and that an act of congress was requisite to re-

move doubts, and furnish a rule of civil conduct on this

very interesting subject of expatriation. Another of the

judgesb admitted the right of individual emigration to be

recognized by most of the nations of the world, and that

it was a right to be exercised in subordination to the

public interest and safety, and ought to be under the

regulation of law ; that it ought not to be exercised ac-

cording to a man's will and pleasure, without any re-

straint
;
that every man is entitled to claim rights and

protection in society, and he is, in his turn, under a solemn

obligation to discharge his duty; and no man ought to*

be permitted to abandon society, and leave his social and

political obligations unperformed. Though a person may

a Paterson, J» b Iredell, J.
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become naturalized abroad, yet if he has not been legally-

discharged of his allegiance at home, it will remain, not-

withstanding the party may have placed himself in diffi-

culty, by double and conflicting claims of allegiance.

The majority of the supreme court gave no opinion

upon the question
;
but the inference, from the discussion,

would seem to be, that a citizen could not divest himself

of his allegiance, except under the sanction of a law of the

United States ; and that until some legislative regula-

tions on the subject were prescribed, the rule of the

common law must prevail.

*47 *In 1797, the same question was brought before

the circuit conrt of the United States for the dis-

trict of Connecticut, in the case of Isaac Williams^^ and

Ch. J. Ellsworth ruled, that the common law of this

country remained as it was before the revolution. The

compact between the community and its members was,

that the comm.unity should protect its members, and that

the members should at all times be obedient to the laws

of the community, and faithful to its defence. No mem-

ber could dissolve the compact without the consent or

default of the community, and there had been no consent

or default on the part of the United States. "No vision-

ary writer earned the principle to the extent, that a citi-

zen might, at any and at all times, renounce his own,

and join himself to a foreign country ; and no inference

of consent could be drawn from the act of the govern-

ment in the naturalization of foreigners, as we did not

inquire into the previous relations of the party, and if

he embarrassed himself by contracting contradictory ob-

ligations, it was his own folly, or his fault."

This same subject was again brought before the su-

preme court, in the case of Murray^. The Charming Bet-

sey^ in the year 1804. b It was insisted, upon the argu-

ment, that the right of exportation did exist, and was

Cited in 2 Cranch^ 82, note.

2 Crunch, 64.
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admitted by all the writers upon general law, but that its

exercise must be accompanied by three circumstances,

viz. fitness in point of time, fairness of intent, and pub-

licity of the act. The court, however, in giving their

opinion, avoided any decision of this great and litigated

point, by observing, that, "whether a person born within

the United States, or becoming a citizen according to

the established laws of the country, can divest himself

absolutely of that character, otherwise than in such man-
ner as may be prescribed by law, is a question which it

was not necessary to decide." Afterwards, in the

circuit *court of the United States at Philadelphia,'^ *48

Judge Washington observed, that he did not mean
to moot the question of expatriation, founded on the self-

will of a citizen, because it was beside the case before

the court ; but that he could not admit that a citizen of

the United States could throw off his allegiance to his

country without some law authorizing him to do so. This

was the doctrine declared also by the chief justice of

Massachusetts. b The question arose again before the

supreme court of the United States, in February, 1822,

in the case of The Santissima Trinidad,^ and it was suf-

fered to remain in the same state of uncertainty. The
counsel on the one side insisted, that the party had ceased

to be a citizen of the United States, and had expatriated

himself, and become a citizen of Buenos Ayres, by the

only means in his power, an actual residence in that

country, with a declaration of his intention to that eifect.

The counsel on the other side admitted, that men may
remove from their own country in order to better their

condition, but it must be done for good cause, and with-

out any fraudulent intent ; and that the slavish principle

of perpetual allegiance growing out of the feudal system,

and the fanciful idea that a man was authorized to change

^ United States v. Gillies, 1 Peters' C. C. Rep. 159.

b 9 Mass. Rep. 461.

c 7 Wheaton, 283.
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his country and his allegiance at his own will and plea-

sure, were equally removed from the truth. Mr. Justice

Story, in delivering the opinion of the court, waived the

decision of the question, by observing that the court gave

no opinion whether a citizen, independent of any legisla-

tive act to that effect, could throw off his own allegiance

to his native country ; that it was perfectly clear it could

not be done without a bona fide change of domicil, under

circumstances of good faith
;
and that it would be suffi-

cient to ascertain the precise nature and limits of this

doctrine of expatriation, when it should become a leading

point for the judgment of the court.

49* *From this historical review of the principal

discussions in the federal courts on this interesting

subject in American jurisprudence, the better opinion

would seem to be, that a citizen cannot renounce his al-

legiance to the United States without the permission of

government, to be declared by law ; and that, as there

is no existing legislative regulation on the case, the rule

of the English common law remains unaltered.

a

There is, however, some relaxation of the old and stern

a This rule was admitted m Inglis v. The Trustees of the Sailor's Snug

Harbor, 3 Peters U. S. Rep. 99, and expressly declared in Shanks v. Du-

pont. Ibid. 242, where it was held, by the supreme court of the United

States, that the marriage of a feme sole with an alien produced no dissolu-

tion of her native allegiance ; and that it was the general doctrine that no

persons could, by any act of their own, without the consent of the govern-

ment, put off their allegiance and become aliens. The court of appeals of

Kentucky, in Alsberry v. Hawkins, 9 Dana's Rep. 178, so late as 1839, did

indeed consider expatriation a practical and fundamental American doc-

trine, and that, if there be no statute regulation on the subject, a citizen

may, in good faith, abjure his country, and that the assent of the govern-

ment was to be presumed, and he be deemed denationalized. But from the

cases already referred to, the weight of American authority is in favor of

the opposite doctrine, and which is founded, as I apprehend, upon the most

safe and practicable principles. The naturalization laws of the United

States are however inconsistent with this general doctrine, for they re-

quire the alien who is to be naturalized to abjure his former allegiance,

without requiring any evidence that his native sovereign has released it.
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rule of the common law, required and admitted under

the liberal influence of commerce. Though a natural

born subject cannot throw off his allegiance, and is always

amenable for criminal acts against his native country, yet

for commercial purposes he may acquire the rights of a

citizen of another country, and the place of domicil deter-

mines the character of a party as to trade, a- Thus, in

the case of Scott v. Schawartz^ it was decided, in the

exchequer, the 13 Geo. II., that a residence in Russia

gave the English mariners of a Russian ship the charac-

ter of Russian mariners, within the meaning of the Brit-

ish navigation act. And in the case of Wilson v. Mar-

ryat^^ it was decided by the court of K. B., that a natural

born British subject might acquire the character, and be

entitled to the privileges of an American citizen, for com-

mercial purposes. So, an American citizen may obtain

a foreign domicil, which will impress upon him a

national character *for commercial purposes in *50

like manner as if he were a subject of the govern-

ment under which he resided ; and yet without losing on

that account his original character, or ceasing to be bound

by the allegiance due to the country of his birth. d The
subject who emigrates bona fide, and procures a foreign

naturalization, may entangle himself in difficulties, and

in a conflict of duties, as Lord Hale observed ;e but it is

only in very few cases that the municipal laws would
affect him. If there should be war between his parent

state and the one to which he has attached himself, he

must not arm himself against the parent state
; and if he

be recalled by his native government, he must return, or

a See vol. i. p. 74-76.

b Comyn's Rep, Qll.

e 8 Term. Rep. 31. 1 Bos. ^ Pull. 430, S. C.

d United States v. Gillies, 1 Peters C. C. Rep. 159. Murray v. The
Schooner Charming Betsey, 2 Crunch, 64. By the original Magna Char-

ta, granted by king John, art. 33, it was declared, Ut liceat nnicuique ex-

ire de regno et redire salva fide Domini regis. Vide supra, p. 33.

« 1 Hale's a a 68.
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incur the pain and penalties of a contempt. Under these

disabihties, all the civilized nations of Europe adopt (each

according to its own laws) the natural born subjects of

other countries.

The French law will not allow a natural born subject

of France to bear arms, in the time of war, in the service

of a foreign power, against France; and yet, subject to

that limitation, every Frenchman is free to abdicate his

country,a

(2.) An alien is a person born out of the jurisdiction

and allegiance of the United States. There are some ex-

ceptions, however, to this rule, by the ancient English

law, as in the case of the children of public ministers

abroad, (provided their wives be English women,) for

they owe not even a local allegiance to any foreign power.b

So, also it is said, that in every case, the children born

abroad, of English parents, were capable, at common law,

of inheriting as natives, if the father went and continued

abroad in the character of an Englishman, and

*51 "with the approbation of the sovereign. c The
statute of 25 Edw. III. stat. 2, appears to have

been made to remove doubts as to the certainty of the

a Pothier's Traite du Droit de Propriete, No. 94. Code Napoleon, No.

17, 21. Toullisr, Droit civil Francais, torn. i. No, 266. By a decree of

the Emperor of Austria, of March 24th, 1832, Austrian subjects, leaving

the Austrian dominions without permission of the magistrates and release of

Austrian citizenship, and with an intention never to return, become unlaw-

ful emigrants, and lose all their civil and political rights at home. Accept-

ing foreign citizenship, or entering into foreign service without leave, are

decisive proofs of such intention. Encyclo. Amer., tit. Emigration. This

is understood to be the consequence attached by the law in France to

Frenchmen entering foreign service without leave. They lose their nation-

ality, or civil and political rights as Frenchmen. In the case of the United

States V. Wyngall, 5 Hill, N. Y. Rep. 16, it was held to be lawful to en-

list aliens into the army of the United States, and the contract would be

valid.

b Calvin's case, 7 Co. 18 a.

= Hyde v. Hill, Cro. Eliz. 3. Bro. tit. Descent, pi. 47, tit. Denizen,

pi. 14.
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common law on this subject, and it declared, that chil-

dren thereafter born without the ligeance of the king,

whose father and mother, at the time of their birth,

were natives, should be entitled to the privileges of na-

tive subjects, except the children of mothers who should

pass the sea without leave of their husbands. The stat-

ute of 7 Anne, ch. 5, was to the same general effect ; but

the statute of 4 Geo. II. ch. 21, required only that the fa-

ther should be a natural born subject at the birth of the

child, and it applied to all children then born, or thereaf-

ter to be born. Under these statutes it has been held,^

that to entitle a child born abroad to the rights of an Eng-

lish natural born subject, the father must be an English

subject ; and if the father be an alien, the child cannot

inherit to the mother, though she was born under the

king's allegiance.

The act of congress of the I4th of April, 1802, estab-

lishing a uniform rule of naturalization, affects the issue

of two classes of persons : (1.) By the 4th section, it was
declared, that " the children of persons duly naturalized

under any of the laws of the United States, or who, pre-

vious to the passing of any law on that subject by the

government of the United States, may have become citi-

zens of any one of the states, under the laws thereof,

being under the age of twenty-one years, at the time of

their parents being so naturalized, or admitted to the

rights of citizenship, shall, if dwelling in the United

States, be considered as citizens of the United States."

This provision appears to apply only to the children of

persons naturalized, or specially admitted to citizenship

;

and there is color for the construction, that it may have

been intended to be prospective, and to apply as

well to the case of *persons thereafter to be natu- *52

ralized, as to those who had previously been natu-

ralized. ^ It applies to all the children of "persons duly

a Doe V. Jones, 4 Term Rep. 300.

b The provision has been since adjudged to be prospective. West v
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naturalized," under the restriction of residence and

minority, at the time of the naturalization of the parent.

The act appHes to the children of persons duly natural-

ized, but does not explicitly state, whether it was in-

tended to apply only to the case where both parents were

duly naturalized, or whether it would be sufficient for

one of them only to be naturalized, in order to confer, as

of course, the rights of citizens upon the resident chil-

dren, being under age. Perhaps it would be sufficient

for the father only to be naturalized ;
for in the supple-

mentary act of the 26th of March, 1804, it was declared,

that if any alien, who should have complied with the

preliminary steps made requisite by the act of 1802, dies

before he is actually naturalized, his ividoiv and children

shall be considered as citizens. This provision shows,

that the naturalization of the father , was to have the effi-

cient force of conferring the right on his children
;
and it

is worthy of notice, that this last act speaks of children

at large, without any allusion to residence or minority

:

and yet, as the two acts are intimately connected, and

make but one system, the last act is to be construed with

reference to the prior one, according to the doctrine of

the case Ex j^arte Overingto?i.^ (2.) By a subsequent

part of the same 4th section, it is declared, that the chil-

dren of persons who now are, or have been, citizens of

the United States, shall, though born out of the limits

and jurisdiction of the United States, be considered as

citizens of the United States
;
provided that the right of

citizenship shall not descend to persons, whose fathers

have never resided within the United States." This

clause is certainly not prospective in its operation, what-

West, 8 Paige's Rep. 433. It was also adjudged, in Peck v. Young, 26

WendelVs Rep. 613, that an infant child of a person who became a citizen

of the United States in 1776, and always remained such, was a citizen,

though born abroad, and continued abroad, and an infant until after the

peace of 1783, and married abroad after 1783, and under coverture until

1825 ; and though he never came to this country until 1830.

a 5 Binney's Rep. 371.
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ever may be the just construction of the one preceding it.

It appUed only to the children of persons who then ivere

or had been citizens ;
and consequently the benefit

*of this provision narrows rapidly by the lapse of *53

time, and the period will soon arrive, when there will

be no statutory regulation for the benefit of children born

abroad, of American parents, and they will be obliged to

resort for aid to the dormant and doubtful principles of the

English common law. The proviso annexed to this last

provision seems to remove the doubt arising from the

ge^ierality of the preceding sentence, and which was

whether the act intended by the words, " children of per-

sons," both the father and mother, in imitation of the

statute of 25 Edw. III., or the father only, according to

the more liberal declaration of the statute of 4 Geo. 11.

The provision also differs from the preceding one, in

being without any restriction as to the age or residence

of the child ; and it appears to have been intended for

the case of the children of natural born citizens, or of

citizens who were original actors in our revolution, and

therefore it was more comprehensive and more liberal in

their favour. But the whole statue provision is remark-

ably loose and vague in its terms, and it is lamentably

defective in being confined to the case of children of pa-

rents who were citizens in 1802, or had been so previously.

The former act of 29th January, 1795, was not so ;
for it

declared generally, that " the children of citizens of the

United States, born out of the limits and jurisdiction of

the United States, shall be considered as citizens of the

United States." And when we consider the universal

propensity to travel, the liberal intercourse between na-

tions, the extent of commercial enterprise, and the genius

and spirit of our municipal institutions, it is quite sur-

prising that the rights of the children of American

citizens, born abroad, should, by the existing act of 1802,

be left so precarious, and so far inferior in the security

which has been given under like circumstances, by the

English statutes.
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We proceed next to consider the disabilities, rights and

duties of aUens.

An aUen cannot acquire a title to real property by de-

scent, or created by other mere operation of law. The

law qum nihil frustra^ never casts the freehold upon an

alien heir who cannot keep it. This is a well set-

*54 tied rule of the common *law.a The right to

real estate by descent is governed by the muni-

cipal law of the individual states.^ (Lynch v. Clark, 1

SanforrTs, ch. 7, R. 583.) Nor can an alien take as

tenant by the curtsey or in dower.c It is understood to

be the general rule, that even a natural born subject

cannot take by representation from an alien, because the

alien has no inheritable blood through which a title can

be deduced. d If an alien purchase land, or if land be

devised to him, the general rule is, that in these cases,

he may take and hold, until an inquest of office has been

had ; but upon his death, the land would instantly, and

of necessity, (as the freehold cannot be kept in abeyance.)

without any inquest of ^office, escheat and vest in the

state, because he is incompetent to transmit by hered-

itary descent.® If an alien according to a case put by

^ Calvin's case, 7 Co. 25 a. 1 Vent. Rep. 417. Jackson v. Lunu, 3

Johns. Cas. 109. Hunt v. Warnicke, Hardin's KentucTcy Rep. 61.

b Lynch v. Clarke, 1 Sandford's Ch. Rep. 583.

c See Infra, vol. 4, pp 30, 36. By stat. of 7 ifc 8 Victoria, ch. 66, foreign

women married to British subjects became thereby naturalized.

d If, therefore, a person dies intestate without issue, and leaves a broth-

er who had been naturalized, and a nephew who had been naturalized, but

whose father died an alien, the brother succeeds to the whole estate, for the

nephew is not permitted by the common law to trace his descent through

his alien father. Levi v. M'Cartee, 6 Peters' U. S. Rep. 102. Jackson v.

Green. 7 Wendell, 333. Jackson v. Fitsimmons, 10 Ibid. 1.

^ Page's case, 5 Co. 52. CoUingwood v. Pace, 1 Sid. Rep. 193. 1 Lev.

Rep. 59, S. C. Co. Litt. 2 b. Plowd. Rep. 229 b. 230 a. Duplesis v. At-

torney General, 5 Bro. P. C. 91. Jackson v. Lunu, supra. Fox v. South-

ack, 12 Blass. Rep. 143. 8 Ibid.U5. Fairfax v. Hunter, 7 Crunch, 603,

619, 620. Orr v- Hodgson, 4 Wheaton, 453. Governeur v. Robertson, 11

Ibid. 332. Vaux v. Nesbit, 1 M'Cord's S. C. Ch. Rep. 352, 374. 2 Dana's

Kentucky Rep. 40. Rouche v. Williamson, 3 Iredell's N. C. Rep. 196. In
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Lord Cokej^ arrives in England, and hath two sons born

there, they are, of course, natural born subjects ; and if

one of them purchases land and dies without issue, his

brother cannot inherit as his heir, because he must de-

duce his title by descent, through his father, who had no

inheritable blood. But the case as put by Coke has been

denied to be law by the majority of the court in Colling-

wood V. Pace,^ and it was there held, that the sons of

an alien could inherit to each other, and derive

title *through the alien father. The elaborate *55

opinion of Lord Ch. B. Hale was distinguished by

his usual learning, though it was rendered somewhat per-

plexing and obscure by the subtlety of his distinctions,

and the very artificial texture of his argument. It is still

admitted, however, that a grandson cannot inherit to his

grandfather, though both were natural born subjects, pro-

vided the intermediate son was an alien ; for the grand-

son must, in that case, represent his father, and he had

no inheritable blood to be represented ;
and the reason

why the one brother may inherit from the other, is, that

North Carolina, an alien may take by purchase, but he cannot take by de-

vise, any more than he can inherit. 2 Haywood's Rep. 37, 104, 108. By

the constitution of North Carolina, alien residents may purchase, hold, and

transfer real estate. 3 Iredell, 141. Nor can he take by devise under the

statute law of New-York. The statute makes the devise void. New-York

Revised Statutes, vol. ii. p. 57, sec. 4. In Louisiana aliens can inherit real

estate and transmit it ab intestato. Duke of Richmond v. Milne, 17 Louia.

312. In England, if a devise be to an alien and citizen as joint tenants,

the state can only seize the moiety of the alien. If he dies before inquest,

the oth'^.r joint tenant takes by survivorship, but the state, on office found,

would defeat the survivorship by relation. Gould's Rep. 29, pi. 4. Co Litt.

180, b. Lord Hardwicke, in Knight v. Duplessis, 2 Vesey, 362, considered

it to be a doubtful point, vvhetiier an alien could take by devise, and he gives

no opinion. In Massachusetts, an alien may take real estate by devise as

well as by deed, but he takes a defeasible estate and cannot hold as against

the state. This is also the English law. Wilbar v. Tobey, 16 Pick. 179.

Foss V. Crisp, 20 lb. 12 i. Vhe People v. Conklin, 2 Hiirs N. Y. R. 67.

He may purchase and hold real estate until office found, and bring an ac-

tion for the recovery of possession. Waugh v. Riley, 8 Metcalf, 295.

a Co Liit. 8, a.

b 1 Sid. Rep. 193. 1 Vent. Rep. 413. Bannister's Rep. 410.



55 OF THE RIGHTS OF PERSONS. [Fart IV.

as to them the descent is immediate, and they do not take

by representation from the father. The law according

to Lord Hale, respects only the mediate relation of the

brothers as brothers, and not in respect of their father,

though it be true that the foundation of consanguinity

is in the father ; and it does not look upon the father as

such a medium or nexus between the brothers, as that his

disability should hinder the descent between them. This

distinction in the law, which would admit one brother to

succeed as heir to the other, though their father be an

alien, and yet not admit a son to inherit from his grand-

father, because his father was an alien, is very subtle.

The reason of it is not readily perceived, for the line of

succession, and the degrees of consanguinity must equal-

ly, in both cases, be traced through the father. The

statute of 11 and 12 Wm. III. ch. 6, was made on pur-

pose to cure the disability, and brush away these dis-

tinctions, by " enabling natural born subjects to inherit

the estate of their ancestors, either lineal or collateral,

notwithstanding their father, or mother, or other ancestor,

by, from, through or under whom they mJght make or

derive their title, were aliens." This statute, however,

did not go so far as to enable a person to deduce title, as

heir, from a remote ancestor, through an alien ancestor

still living, a

The provision in the statute of Wm. III. is in

*56 force in *several of the United States, as, for in-

stance, in Maryland, Kentucky, Ohio, Missouri,

Delaware, New-Jersey, New-York, and Massachusetts.

«

» M-'Creery v. Somerville, 9 Wheaton, 354. The New-York Statute,

(N. Y. R. S. vol. i. 754, sec. 22,) go no further on this point than the Eng-

lish Statute. The People v. Irvin, 21 Wendell, 128. The New-York sta-

tute declares that no person capable of inheriting under the statute law of

descent, shall be precluded from the inheritance by reason of the alienism

of the ancestor of such person. The statute of New-Jersey is to the same

effect. R. S. N. J. 1847, p. 341.

b 9 Wheaton, 354. 2 Mass. Rep. 179, note. N. Y. Revised Statutes, vol.

i. p. 754, sec. 22. Statute Laws of Ohio, 1831. Elmer's N. J. Dig. 131.
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But in those states where there are no statute regulations

on the subject, the rule of the law will depend upon the

authority of Lord Coke, or the justness and accuracy of

the distinctions taken in the greatly contested case of

Collifigwood V. Pace, and which, according to Sir William

Blackstone, was, upon the whole, reasonably decided.

The enlarged policy of the present day would naturally

incline us to a benignant interpretation of the law of de-

scents, in favour of natural born citizens who were obliged

to deduce a title to land from a pure and legitimate

source through an alien ancestor; and Sir Matthew Hale

admitted, a that the law was very gentle in the construc-

tion of the disability of alienism and rather contracted

than extended its severity. If a citizen dies, and his next

heir be an alien who cannot take, the alien cannot inter-

rupt the descent to others, and the inheritance descends

to the next of kin who is competent to take, in like man-

ner, as if no such alien had ever existed.^

The distinctions between the antenati and the postnati,

in reference to our revolution, have been frequently the

subject of judicial discussion since the establishment of

our independence.

It was declared in Calvin^s case,^ that, " albeit, the king-

R. S. of Missouri, 1835. In New-York, the rule of the common law pre-

vailed until January 1st, 1830, and the provision in the statute of 11 and

12 Wm. III. had not been previously adopted.

a 1 Vent. Rep. 427.

h Co. Liu. 8 a. Com. Dig. tit. Alien, ch. 1. Orrv. Hodgson, 4 Whea-

ton, 453. Jackson v. Lunn, 3 Johns. Gas. 121. Jackson v. Jackson, 7

Johns. Rep. 214. Donegani v. Donegani, Stuart's Lower Canada Rep.

460. In Virginia, by statute, the course of descent is not interrupted bj'"

the alienage of any lineal or collateral ancestor ; and, therefore, if a citizen

dies, leaving a brother, who is a citizen, and a sister, who is an alien, and

children of that sister, who are citizens, and the brother, sister, and chil-

dren be all living, the children of the sister take by descent a moiety of the

estate, and the brother takes the other moiety. Jackson v. Sanders, 2

Leigh's Rep. 109. So in North Carolina, alien heirs do not prevent other

relations, being citizens, from inheriting. N. C. Revised Statutes, 1837.

c 7 Co. 1, 27. The Lord Chancellor Ellesmere's opinion, delivered in

Vol. II. 6



56 OF THE RIGHTS OF PERSONS. [Part. IV

doms of England and Scotland should, by descent, be

divided and governed by several kings
;
yet all those

who v/ere born under one natural obedience, while the

realms were united, would remain natural born subjects,

and not become aliens by such a matter ex post facto.

The postnatus in such a case would be ad jidem

*o7 utriusque regisP It was 'accordingly held, in

that case, that the fostiiati of Scotland, born after

the union of the two crowns, were natural born subjects,

and could inherit lands in England. The community of

allegiance, at the time of birth, and at the time of de-

scent, both existed. The principle of the common law

contained in that case, that the division of an empire

worked no forfeiture of previously vested rights of pro-

perty, has been frequently acknowledged in our American

tribunals,^ and it rests on the solid foundations of justice.

The titles of British subjects to lands in the United

States, acquired prior to our revolution, remained, there-

fore, unimpaired. But persons born in England, or else-

where out of the United States, before the 4th of July,

1776, and who continued to reside out of the United

States after that event, have been held to be aliens, and

incapable of taking lands subsequently by descent. The
right to inherit depends upon the existing state of alle-

giance at the time of the descent cast ; and an English

subject, born and alwa^^s resident abroad, never owed

allegiance to a government which did not exist at his

birth, and he never became a party to our social compact.

The British antenati have, consequently, been held to

be incapable of taking, by subsequent descent, lands in

these states, which are governed by the common law.b

the exchequer chamber in Calvin's case, was by the king's command writ-

ten out at large, and published by the chancellor in 1609, in a neat style,

worthy of the strength and learning of the argument.

a Apthorp V. Backus, Kirby's Rep. 413. Kinsey, Ch. J., in Den v.

Brown, 2 Hoisted, 337. Kelley v. Harrison, 2 Johns. Cas. 29. Jackson v.

Lunn, 3 Johns. Cas. 109. Story J., 9 Crunch, 40.

b Reed v. Reed, cited 1 Munf. 225, and opinion of Roane, J., Appendix
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This doctrine was very liberally considered in respect to

the period of the American war, in the case of Den v.

Brown ;^ and it was there held, that the British antenati

were not subject to the disabilities of aliens, as to thp

acquisition of lands bona fide acquired between the

date of our independence and that of *the treaty *58

of peace in 1783, for the contest for our independ-

ence was then pending by an appeal to arms, and remain-

ed undecided. But the position was not tenable
;
and in

a case elaborately discussed, and greatly litigated on

several grounds, in the court of appeals, in Yirginia, and

afterwards in the supreme court of the United States, b it

was the acknowledged doctrine, that the British antenati

could not acquire, either by descent or devise, any other

than a defeasible title to lands in Virginia, between the

date of our independence and that of the treaty of peace

in 1783. The line of distinction between aliens and citi-

zens was considered to be coeval with our existence as an

independent nation.

It has been very frequently assumed, on the doctrine

in Calvin's case, that the same principle might not be

considered to apply in England, in respect to the American

afitefiati, and that they would, on removing within the

British dominions, continue to take and inherit lands in

England, as natural born subjects ; but I apprehend the

assumption has been made without just grounds. It was

contrary to the doctrine laid down by Professor Wood-

deson, in his lectures,^ published as early as 1792 ;
and

the late case- in the King's Bench, of Doe v. Acklam,^

to that volume. Dawson v. Godfrey, 4 Cranch, 321. Jackson v. Burns,

3 Binney, 75. Blight v. Rochester, 7 Wheaton, 535.

a 2 Halsied, 305.

b Hunter v. Fairfax's Devisee, 1 Munf. 218, and 7 Cranch, 603, S. C.

Commonwealth v. Bristow, 6 Call, 60, S. P.

c Vol. i. p. 382.

d 2 Barnw. ^ Cress. 779. In Doe v. Mulcaster, 5 Barnw. ^ Cress. 771.

it was held, that the children born in the United States after the peace of

1783, of parents who were born in New-York before 1776, hut adhered to
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seems entirely to explode it. It was decided, that chil-

dren born in the United States, since the recognition of

our independence by Great Britain, of parents born here

before that time, and continuing to reside here afterwards,

were aliens, and could not inherit lands in England. To
entitle a child born out of the allegiance of

*59 *the crown of England, to be deemed a natural

born subject, the father must be a subject at the

time of the birth of the child; and the people of the

United States ceased to be subjects in the view of the

EngUsh law, after the recognition of our independence,

on the 3d day of September, 1783. If the American

anteiiati ceased to be subjects, in 1783, they must, of

course, have lost their subsequent capacity to take as sub-

jects. In the case of The Providence^ decided in the

court of vice-admiralty, at Halifax, in 1810,a the learned

judge met the question directly, and discussed it in a clear

and able manner. He held, that an American born in

this country before the revolution, and adhering to the

United States during the war, and until after the peace

of 1783, was an alien discharged from his allegiance to

the king, and was an alien to every purpose, and not

entitled to any of the privileges of a British born sub-

ject.

The English rule is, to take the date of the treaty of

peace in 1783, as the era at which we ceased to be sub-

jects
;
but our rule is, to refer back to the date of our in-

dependence.b In the application of that rule, the cases

show some difference of opinion. In New-York, it has

been held, that where an English subject, born abroad,

emigrated to the United States, in 1779, and lived and

died here, he was to be deemed an alien, and the title to

land, which he afterwards acquired by purchase, was

the British power afterwards, were not aliens, but had inheritable blood un-

der the statute of 4 Geo. II. c. 21.

a Stewart's Vice-Adm. Rep. 186.

b Inglis V. Trustees of the Sailor's Snug Harbour, 3 Peters' U. S. Rep. 99.
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protected, not because he was a citizen, but on the ground

of the treaty of 1794.a In Massachusetts, on the strength

of an act passed in 1777, persons born abroad, and com-

ing into that state after 1776, and before 1783, and re-

maining there vohintarily, were adjudged to be citizens.^

The supreme court, in Connecticut, has adopted the same

rule, without the aid of any statute, and it was
held,c that a *British soldier, who came over with *60

the British army in 1775, and deserted, and came

and settled in Connecticut in 1778, and remained there

afterwards, became, of course, a citizen, and ceased to be

an alien
;
and that the United States were enabled to

claim as their citizens, all persons who were here volun-

tarily, at either the period of our independence, or of the

treaty of peace. The principle of the case seemed to be,

that the treaty of peace operated by way of release from

their allegiance of all British subjects who were then

domiciled here ; for it was admitted, that the rule would

not apply to the subjects of any other nation or kingdom,

who came to reside here after the declaration of indepen-

dence, for they would not be within the purview of the

treaty. The same principle seems to have been recogni-

zed by the chief justice of Massachusetts, in Ainslie v.

Martin,^ though in the case of Phipps, a pauper,^ it was

declared that if a person was not a citizen before the

treaty of peace, he did not become such by the mere force

of that instrument, and by the mere fact of his being

there on the ratification of the treaty. But if he was born

in Massachusetts, and had returned during the war,

though he had withdrawn himself before the date of in-

dependence, he was considered as retaining his citizen-

ship. That was the amount of the cases of Gardner v.

Ward, and Kilham v. Ward, to which the judges re-

a Jackson v. Wright, 4 Johns. Rep. 75.

b Cummington v. Springfield, 2 Pick. Rep. 394.

c Hebron v. Colchester, 5 Day^s Rep. 169.

d 9 Mass. Rep. 460.

e 2 Pick. Rep. 394, note.
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ferred ; and the sound and prevailing doctrine now is,

that by the treaty of peace of 1783, Great Britain and the

United States became respectively entitled, as against

each other, to the allegiance of all persons who were at

the time adhering to the governments respectively ; and

that those persons became aliens in respect to the

"^61 government to which they did not *adhere.a This

is the meaning of the treaty of 1783. and it put an

end to all conflicting and double allegiance growing out

of the revolution.

Though an alien may purchase land, or take it by de-

vise, yet he is exposed to the danger of being divested of

the fee, and of having his lands forfeited to the state, upon

an inquest of office found. His title will be good against

every person but the state, and if he dies before any such

proceeding be had, we have seen that the inheritance

cannot descend, but escheats of course. If the alien

should undertake to sell to a citizen, yet the prerogative

right of forfeiture is not barred by the alienation, and it

must be taken to be subject to the right of the govern-

ment to seize the land. His conveyance is good as

against himself, and he may, by a fine, bar persons inre-

^ Kilham v. Ward, 2 Mass. Rep. 236. Gardner v. Ward, ihid, 244, note.

Doe V. Acklam, 2 Barnw. §• Cress. 779. Inglis v. The Trustees of the

Sailor's Snug Harbour, 3 Peters' U. S. Rep. 99, 164. Shanks v. Dupont,

Ibid. 242. In Shanks v. Dupont, it was held, that though a woman was

born in South Carolina, before the declaration of independence, and con-

tinued there until 1782, and became a citizen, yet as she was involved in

the capture of Charleston in 1780, and married a British officer in 1781,

and went with him to England in 1782, and remained and died there, after

the peace of 1783, she was to be deemed an alien by the operation of the

treaty of peace of 1783, inasmuch as she was bom a British subject, and

was at the time of the treaty of peace adhering to the British crown, and

the treaty acted on the state of things as they then existed. So in Orser

V. Hoag, 3 Hill, 79, it was held, that a person born in this country who left

New-York in July, 1783, prior to the treaty of peace, with his family, with

intent to reside in the British dominions and never return, was an alien, to-

gether with his children who went with him and resided in the British pro-

vince. They were held incapable of taking from him lands in this state by

descent.
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version and remainder, but the title is still voidable by

the sovereign upon office found. a In Virginia, this pre-

rogative right of seizing lands bona fide, sold by an alien

to a citizen, is abolished by statute ;b and so it was, to a

limited degree in New -York, by an act in 1826.^ An
alien may take a lease for years of a house for the ben-

efit of trade. According to Lord Coke,d none but an

alien merchant can lease land at all, and he is restricted

to a house, and if he dies before the termination of the

lease, the remainder of the term is forfeited to the king,

for the law gave him the privilege for habitation only, as

necessary to trade, and not for the benefit of his rep-

resentatives. The force of this rigorous doctrine

*of the common law is undoubtedly suspended *62

with us, in respect to the subjects of those nations

with whom we have commercial treaties ; and it is justly

doubted,e whether the common law be really so inhospi-

table ; for it is inconsistent with the established maxims

of sound policy, and the social intercourse of nations.

Foreigners are admitted to the rights of citizenship with

us on liberal terms, and as the law requires five, and only

five years residence, to entitle them and their families

to the benefits of naturalization, it would seem to imply

a right, in the mean time, to the necessary use of real

property ; and if it were otherwise, the means would be

interdicted which are requisite to render the five years

residence secure and comfortable.

a 4 Leon, 84. Sheppard's Touchstone, by Preston, 56, 232. 7 Wkea-

ton, 545. Cokeys Reading on Fines, lee. 22. But by statute in New-York

the escheat does not divest the right of a hona-fide purchaser. See Infra,

vol. iv. p. 425.

b Griffith's Law Register, tit. Virginia.

c Laws of New-York, sess. 49, ch. 297, sec. 3. The exemption from es-

cheat of lands derived from or through an alien, is confined to lands actu-

ally possessed by a citizen prior to the 22d of April, 1825. N. Y. Revised

Statutes, vol. i. p. 719, sec. 9.

d Co. Litt. 2, b.

« Harg. Co. Litt. n. 9, b. 1.
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Aliens are under the like disabilities as to uses and

trusts arisina: out of real estates. An alien can be seized

to the use of another, but the use cannot be executed as

against the state, and will be defeated on office found.^

Nor can an alien be a cestui que trust but under the like

disability, and it is said, that the sovereign may, in chan-

cery, compel the execution of the trust. ^

Aliens are capable of acquiring, holding and trans-

mitting moveable property, in like manner as our own
citizens, and they can bring suits for the recovery and

protection of that property.^ They may even take a

mortgage upon real estate by way of security for a debt,

and this I apprehend they may do without any

*63 statute permission, for it has been the *English law

from the early ages.^ It is also so held in the

supreme court of the United States,e and that the alien

a Gilbert on Uses, by Sugden, 10, 367, 445. Preston on Conveyancing,

vol. li. p. 247. By the iV". Y. Revised Statutes, vol. i. p. 718, all escheated

lands, when held by the state or its grantees, are subject to the same trusts

and charges to which they would have been subject, had they descended.

• b Attorney-General v. Sands, 3 CL Rep. 20. Hardress, 495, S. C.

Com. Dig. tit. Alien, c 3. Gilbert on Uses, by Sugden, 86, 404. Hub-

bard V. Goodwin, 3 Leigh, 492. It was Iield, in the last case, that upon a

conveyance of land to a citizen upon express trust, to hold for the benefit

of an alien in fee, the trust estate is acquired for the state, and a court of

equity will compel the trustees to execute the trust for its benefit. The

profits do not go to the state when acquired prior to the decree. It is

doubted whether equity could raise or imply a resulting trust in order to for-

feit it. Equity will never raise a resulting trust in fraud of the rights of

the state, or of the law of the land. Leggett v. Dubois, 5 Paige, 114, S.

P. On the other hand a conveyance of land to a citizen as a trustee upon

an express trust to sell the same, and pay over the proceeds to a creditor

who is an alien, is a valid trust, and the interest of the alien creditor in the

proceeds is not subject to forfeiture. The principle of public policy, pro-

hibiting aliens from holding lands in the name of a trustee, does not apply

to such a case. Equity holds the proceeds to be personal property which

the alien may take. Craig v. Leslie, 3 Wheaton's Rep. 503. Anstice v.

Brown, 6 Paige, 448.

c 7 Co. 17. Di/er's Rep. 2. b.

d Year Book, 11 Edw. III., cited in the marginal note to 1 Dyer's Rep.

2,b.

e Hughes V. Edwards, 9 Wkeaton, 439.
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creditor is entitled to come into a court of equity to have

the mortgage foreclosed, and the lands sold for the pay-

ment of his debt. The question whether the alien in

such a case could become a valid purchaser of the mort-

gaged premises sold at auction at his instance, is left

untouched ; and as such a privilege is not necessary for

his security, and would be in contravention of the general

policy of common law, the better opinion would seem to

be, that he could not, in that way, without special pro-

vision by statute, become the permanent and absolute

owner of the fee.^

Even alien enemies, resident in the country, may sue

and be sued as in time of peace ; for protection to their

persons and property is due, and implied from the per-

mission to them to remain, without being ordered out of

the country by the President of the United States. The
lawful residence does, jpro hac vice, relieve the alien from

the character of an enemy, and entitles his person and

property to protection, b The effect of war upon the

rights of aliens we need not here discuss, as it has been

already considered in a former part of this course of lec-

tures, when treating of the law of nations.^

During the residence of aliens amongst us, they owe
a local allegiance, and are equally bound with natives to

obey all general laws for the maintenance of peace,

and the preservation *of order, and which do not *64

relate specially to our own citizens. This is a prin-

ciple of justice and of public safety universally adopted
;

and if they are guilty of any illegal act, or involved in

disputes with our citizens, or with each other, they are

a If an alien be entitled to hold and dispose of real estate, he may take

a mortgage for the purchase money, and may become a re-purchaser on a

sale made to enforce payment. New- York Revised Statutes, vol. i. p. 721,

sec. 19. R. S. of New-Jersey, 1847, tit. 1, ch. 2.

b Wells V. Williams, 1 Lord Raym. 282. Daubigny v. Davallon, 2 Anst.

Rep. 462. Clark v. Morey, 10 Johns. Rep. 69. Russell v. Skipwith, 6 Bin-

ney's Rep. 241.

<^ See vol. i.
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amenable to the ordinary tribunals of the country.^ In

New-York, resident aliens are liable to be enrolled in the

militia, provided they are lawfully seized of any real es-

tate within the state, and they are, in that case, declared

to be subject to duties, assessments, taxes, and burthens,

as if they were citizens ; but they are not capable of

voting at any election, or of being elected or appointed to

any office, or of serving on any jury.b

If aliens come here, with an intention to make this

country their permanent residence, they will have many
inducements to become citizens, since they are unable,

as aliens, to have a stable freehold interest in land, or to

hold any civil office, or vote at elections, or take any ac-

tive share in the administration of the government.

There is a convenient and easy mode provided, by which
the disabilities of alienism may be removed, and the

qualifications of natural born citizens obtained. The
terms upon which any alien, being a free white person,

can be naturalized, are prescribed by the acts of congress

of the 14th of April, 1802, ch. 28 ; the 3d of March,

1813, ch. 184 ;
the 22d of March, 1816, ch. 32

;
the 26th

of May, 1824, ch. 186 ; and the 24th of May, 1828, ch.

116. It is required, that he declare, on oath, before a

state court, being a court of record with a seal and clerk,

and having common law jurisdiction, or before a circuit

or district court of the United States, or before a clerk of

either of the said courts, two years at least, before his ad-

mission, his intention to become a citizen, and to renounce

his allegiance to his own sovereign. This declaration

need not be previously made, if the alien resided

*65 here before the 18th June, 1812, *and has since

continued to reside here
;
provided such residence

be proved to the satisfaction of the court, and provided it

a Vattel, b. ii. ch. 8, sec. 10 J, 102, 108.

b New-York Revised Statutes, vol. i. p. 721, sec. 20. In the province

of New- Brunswick, aliens resident for two months in the province are lia-

ble by a colonial statute to pay annually an exemption tax of 30s. as a sub.

stitute for militia service. Watson v. Haley, Kerr's Rep. 124.
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be proved by the oath or affirmation of two witnesses,

citizens of the United States, that he has resided, for at

least five years immediately preceding the time of such

application, within the limits and under the jurisdiction

of the United States. The names of the witnesses, and

the i^lace or places where the applicant has resided for at

least the five years, to be set forth in the record of the

court, a And if the applicant shall have been a minor,

under twenty-one years of age, and shall have resided in

the United States three years, next preceding his arrival

to majority, he may also be admitted a citizen without

such previous declaration; provided he has arrived at

the age of twenty-one years, and shall have resided five

years within the United States, including the three years

of his minority, and shall make the declaration aferesaid

at the time of his admission, and shall declare on oath

and prove to the satisfaction of the court, that for three

years next preceding, it had been his bona fide intention

to become a citizen, and shall in all other respects comply

with the laws in regard to naturalization.^ In all other

cases the previous declaration is requisite, and at the time

of his admission the alien's country must be at peace with

the United States, and he must, before one of the courts

above mentioned, take an oath to support the constitution

of the United States, and likewise, on oath, renounce and

abjure his native allegiance. He must, at the time of his

admission, satisfy the court, by other proof than his own
oath, that is, by the oath or affirmation of at least two

citizens of the United States, that he has resided five

years, at least, within the United States, and one year,

at least, within the state where the court is held ; and if

he shall have arrived after the peace of 1815, his residence

must have been continued for five years next preceding

his admission, without being at any time during the five

years out of the territory of the United States.c He must

^ Act of Congress, May 24, 1828, ch. 116.

b Act of Congress, May 26, 1824, ch. 186.

c This rigorous provision is in the act of March 3dj 1813, sec. 12, for



65 OF THE RIGHTS OF PERSONS. [Part IV

satisfy the court, that during that time he has behaved

as a man of good moral character, attached to the princi-

ples of the constitution of the United States, and well dis-

posed to the good order and happiness of the same. He
must, at the same time, renounce any title, or order of

nobility, if any he hath. The law provides,a that chil-

dren of persons duly naturalized, being minors at that

time, shall, if dwelling in the United States, be deemed
citizens. It is further provided, b that if any alien shall

die after his declaration, and before actual admission as

a citizen, his widow and children shall be deemed

citizens.

A person thus duly naturalized, becomes entitled

66* to all the *privileges and immunities of natural born

subjects, except that a residence of seven years is

requisite to enable him to hold a seat in congress, and no

person except a natural born citizen, is eligible to the

office of governor in some of the states, or president of

the United States.

The laws of congress on the subject of naturaliza tion,

have been subject to great variations. In 1790, only two

the regulation of seamen^ and Judge Conkling, in his Treatise, 2d. ed. p.

499, makes some useful suggestions as to the practical construction of this

enactment. In the matter of an alien before the district court of the Uni-

ted States for the southern district of New-York in 1845, it was held that

the act of 1813 was still a part of the naturalization laws of the United

States, applicable as well to others to seafaring men who have emigrated

since 1813 ; and that the applicant in that case, being engaged in sea voy-

ages as a sailor in American vessels, and having no home or residence in

the United States, other than by such employment, and having no fixed

residence prior to the act of 1813, was not entitled to naturalization. N.

Y. Legal Observer for March, 1846. In the case Ex parte Paul, the Su-

perior court of New-York construed the act of Congress of March 3d,

1813, with the strictest severity, and held that where the alien had been

out of the United States, though a few months only, and without any in-

tention of changing his residence, he was not entitled to be naturalized.

The act says he must not at any time during the five years have been out

of the territory of the United States. 7 HilVs N. Y R. 56.

a Act of Congress, April 14th, 1802, ch. 28, sec. 4.

b Act of Congress, March 26, 1804, ch. 47.
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years' previous residence was required. In 1795^ the
period was enlarged to five years

; and in 1798, to 14
years

;
and 1802 it was reduced back to five years, where

it still remains. This period of probation has probably
been deemed as liberal as was consistent with a due re-
gard to our peace and safety. A moderate previous re-
sidence becomes material to enable aliens to acquire the
knowledge and habits proper to make good citizens,
who can combine the spirit of freedom with a love of the
laws. Strangers on their first arrival, and before they
have had time to acquire property, and form connexions
and attachments, are not to be presumed to be acquainted
with our political institutions, or to feel pride or zeal in
their stability and success.^

*If an alien dies before he has taken any steps un- %7

- During the elevation and splendour of the Athenian power, the resi-
dence of foreigners, and especially of merchants, was encouraged, but the
privilege of a citizen of Athens was deemed a very distinguished favour.
It could only be obtained by the consent and decree of two successive as-
semblies of the people, and was granted to none but to men of the highest
rank and reputation, or who had performed some signal service to the re-
public. 1 Potter's Greek Antiquities, 44, 45, 150. In the time of Deme-
trius Phalereus, there were resident in Attica, 10,000 freemen, being for-
eigners, or of foreign extraction, or freed slaves, who had not the rights of
Athenian citizens. 1 Mitf. Hist. 354, 355. And yet it is said, that
foreigners could not dispose of their goods by will, but that they were
appropriated, at their death, for the public use. 2 Potter, 344. In Rome
foreigners could not make a will; and the effects of a foreigner, at his
death went to the public, or to his patron, under the jus applicationis.
Cic. de Orat.1 39. Dig. 49, 15, 52. Ibid. lib. 35, ad legerr. falsidiam,
PrcB. Diet, du Big. tit. Etrangers. But in the time of the imperial code
foreigners could dispose by will and also inherit. Code, G, 59, 10. The
Romans were noted for their peculiar jealousy of the jus civitatis, or rights
of a citizen. It was, at first, limited to the Pomceria of Rome, and then
gradually extended to the bounds of Laiium. In the time of Augustus, as
we were informed by Sueto7iius, De Aug. sec. 40, the same anxiety was
discovered to keep the Roman people pure and untainted of foreign blood

;

and he gave the freedom of the city with a sparing hand. But when Car-
acalla, for the purpose of a more extended taxation, leveled all distinctions,
and communicated the freedom of the city to the whole Roman world, the
national spirit was lost among the people, and the pride of country was
no longer felt, nor its honor observed. 1 Gibb. Hist. 268.
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der the act of naturalization, his personal estate goes accor-

ding to his will, or if he died intestate, then according to

the law of distribution of the place of his domicil, at the

time of his death. ^ The stationary place of residence jof

the party at his death, determines the rule of distribution,^

and this is a rule of public right, as well as of natural

justice. Mohiliapersonam sequuntur^ immohilia situm.^

The unjust and inhospitable rule of the most polished

states of antiquity, prevailed in many parts of Europe,

down to the middle of the last century ; and Vattel ex-

pressed his astonishment that there should have remained

a 1 Binney's Rep. 336, 3 Johns. Ch. Rep. 210. 1 Mason's Rep. 408.

By the treaty between the United States and the republic of Venezuela, in

May, 1836, art. 12, and the Peru-Bolivian Confederation in May, 1838,

art 8, and the republic of Ecuador, in June, 1839, art 12, not only personal

property of the resident alien goes according to his will, or to his lawful re-

presentatives if he dies intestate, but his alien heirs, if they cannot law-

fully succeed to his real estate, shall have three years to dispose of it. The

treaty with Spain of 1795, art. 11, and with Russia of 1832, art. 10, and

with Hanover of 20th May, 1840, art. 7, and with Portugal of 23d April,

1841, art. 12, allowed a reasonable time to the alien heir or devisee in such

cases to dispose of the estate, and abolishes the Droit d'Aubaine. See also

treaties to the same efFect with the kingdom of Saxony, August 12th, 1846,

and the grand duchy of Hesse, March 26, 1844, and with the king of

Bavaria, the 21st of January, 1845 ; and with the king of the two Sicilies,

the 1st of December, 1845. This last treaty is distinguished for its liberal

spirit, and commercial and mutual rights and privileges are secured to the

subjects of the contracting parties.

b Pipon V. Pipon, Amh. 25. Burn v. Cole, Amb. 415.

c Hub. Pralec. tome i. p. 278, tome ii. p. 542. De conjlictu, legum, sec.

15. Vattel, b. ii. ch. 8, sec. 1 10, 111. See also. Infra, p. 429. For greater

security, this right of succession, in case of intestacy, and of disposal by

will, gift, or otherwise, of personal property, belonging to aliens, is usually

inserted as a formula in treaties of navigation and commerce ;
as, see art.

11 of the treaty between the United States and Spain of 1795 ; art. 6 of

the treaty with Sweden made in 1783 ; art. 11 of the treaty with Austria

made in 1829 ; art. 3 of the treaty with Mexico made in 1831 ; art. 10 of

the treaty of navigation and commerce between the United States and Rus-

sia, made in December, 1832 ; art. 9 of the treaty between the United

States and the republic of Chili, made in May, 1832 ; and art. 7 of the treaty

between the United States and Hanover in 1840, and art. 3 of the treaty

between the United States and Saxony in 1846.
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any vestiges of so barbarous a usage, in an age so en-
lightened. The law, which claimed, for the benefit of
the state, the effects of deceased foreigners, who left

no native heirs, existed in France as late as the
commencement of their revolution. a This rule of the
French law, was founded not only on the Roman law,
but it was attempted to be justified by the narrow and
absurd policy of preventing the wealth of the kingdom
from passing into the hands of the subjects of other coun-
tries.b It was abolished by the constitution of the first

constituent assembly, in 1791, and foreigners were ad-
mitted upon the most liberal terms, and declared
capable *of acquiring and disposing of property *68

equally with natural born citizens. The treaty of
commerce between the United States and France, in

1778, provided against the evil effects of this law, by
declaring that the inhabitants of the United States were
to be exempted from the droit d' atibai?ie, and might dis-

pose by will of their property, real and personal, {biens
meuhles et immeubles,) and if they died intestate, it was
to descend to their heirs, whether residing in France or
elsewhere, and the like privilege was conferred upon
Frenchmen dying in this country. The treaties of France
with other powers, usually contained the same relaxation
of her ancient rule ; and though the treaty of 1778 was
aboHshed in 1798, yet, in the renewed treaty of 1801, the
same provision was inserted, and under it American
citizens in France, and French subjects in the United
States, could acquire, hold, and transmit, real, as well as
personal property, equally as if they were natives, and
without the necessity of any act of naturalization, or
special permission. This last treaty expired in 1809,
and the rights of Frenchmen arising thereafter, were left'

like those of other aliens, to be governed by the general
law of the land.

The Napoleon code did not pursue the liberal poHcy of

"^ 1 Domat, 26, sec. 11. b i J)omat, 555, sec. 13.
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the French constituent assembly of 1791, and it seems

to have revived the harsh doctrine of the droit d^mibaine,

mider the single exception, that aliens should be entitled

to enjoy in France the same civil rights secured to

Frenchmen, bi/ treaty, in the country to which the alien

belongs. a It is not sufficient to create the exemption in

favour of the alien, that civil rights are granted to French-

men by the local laws of the foreign country, unless that

concession be founded upon treaty.^ The law, in

*69 France, until within a recent period, was, *that a

stranger could not, except by special favour, dispose

of his property by will ; and when he died, the sovereign

succeeded by right of inheritance to his estate. c But the

droit d'aiibaine, under the articles of No. 726 and 912, of

the code civil, was abolished in France, by a law of the

14th of July, 1819, and aliens can now acquire, enjoy,

and transmit by will, and by descent, real and personal

property, in the same manner as the other inhabitants of

the kingdom. In case of succession among co-heirs,

partly French and partly aliens, the French take of the

property in France a portion equal to the value of the

property situated in a foreign country, and from which

they would be excluded under the foreign law or custom.

British subjects, under the treaty of 1794, between the

United States and Great Britain, were confirmed in the

titles which they then held to lands in this country, so

far as the question of alienism existed ; and they were

declared competent to sell, devise and transmit the same,

in like manner as if they were natives
;
and that neither

they, nor their heirs or assigns, should, as to those lands,

be regarded as aliens. The treaty applied to the title,

whatever it might be, but it referred only to titles exist-

a Code Napoleon, No 11. 726. 912.

b M. Toullier, in his Droit Civil Francais, torn. i. n. 265, cites for this

rule a decree of the court of cassation, in 1806 ; and he says that this arti-

cle in the Napoleon code was taken from one in the new Prussian code.

c Repertoire de Juris, par Merlin, tit. Aubaine, and tit. Etranger, ch. 1,

No. 6.
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ing at the time of the treaty, and not to titles subsequently

acquired, a- It was, therefore, a provision of a temporary

character, and by the lapse of time is rapidly becoming

unimportant and obsolete.

The legislature of New York, and probably of many
other states, are in the practice of granting to particular

aliens, by name, the privilege of holding real property

;

and by a permanent provision in New York, aliens are

enabled to take and hold lands in fee, and to sell, mort-

gage and devise, but not demise or lease the same,

equally as if they were native ^citizens : provided *70

the party previously take an oath that he is

a resident in the state, and intends always to reside

in the United States, and to become a citizen thereof as

soon as he can be naturalized, and that he has taken

the incipient measures required by law for that purpose.

The power to sell, assign, mortgage and devise real es-

tate, is to continue for six years from the time of taking

the oath ; but the alien is not capable of taking or holding

any lands, descended, devised, or conveyed to him previ-

ously to his becoming such resident, and taking the oath

above mentioned ; and if he dies within the six years,

his heirs, being inhabitants of the United States, take by

descent, equally as if he had been a citizen. ^ There are

statute provisions of the same import in favour of aliens

in Maryland, South Carolina, Delaware, and Missouri

;

and in Louisiana, Pennsylvania, Kentucky, Virginia,

Michigan, New Jersey, Illinois, Indiana, and Ohio, the

disability of aliens to take, hold, and transmit real prop-

erty, seems to be essentially removed. « In North Car-

a 1 Wheaton, 300. 4 Ibid. 463. 7 Ibid. 535. 9 Ibid. 496. 12 Mass

Rep. 143.

b N. Y. Revised Statutes, vol. i. p. 720, sec. 15—20. This privilege in

New-York was further enlarged in 1843, as see below note c.

c Griffith's Law Register, passim. 1 Const. Rep. S. C. 412. Christy's

Dig. tit. Alien. A. Q. Review, No. 25. p. 115. 'Chase's Statutes of Ohio,

vol. i. p. 404. Philips v. Rogers, 5 Martin's L. Rep. 700. Act of South

Carolina, of 1799, prescribing the terms of denization. Purdon's Penn.

YoL. 11. 7
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olina and Yermont, there is even a provision inserted in

their constitutions, that every person of good character,

Dig. p. 56, 57. Elmer's Dig. 5. R. S. of New-Jersey, of 1847, til. 1. ch.

1. Territorial act of Michigan, of March 31st, 1S27. Revised Laws of

Illinois, edit. 1833, p. 626. Statute of Indiana, of January 14th, 1818.

By the charter of William Penn, as proprietary of Pennsylvania, to the in-

habitants, in 1683, it was declared, that in the case of aliens purchasing

lands in the province, and dying therein without being naturalized, their

estates should descend as if they were naturalized. Proud's Pennsylvania,

vol. ii. App. 27. In Pennsylvania by the act of March 22d, 1814, aliens

who, on the 18th of June, 18] 2, resided in the state, and continued to re-

side therein, upon filing a declaration of an intention of becoming citizens,

might take, hold and convey lands not exceeding 200 acres, nor iu value

^20,000, as fully as citizens might do, and by the act of 24th March, 1818,

aliens not subjects of any state at war with the United States at the time

of the purchase, might purchase and hold lands, not exceeding 5000 acres,

equally as native citizens. This last act contained no condition with regard

to residency. And by the act of March 21, 1837, purchases from aliens,

and the titles of the heirs and devisees of aliens, were confirmed, subject

to the vested rights of others. Under the construction given to the above

act of 1818, (Reese v. Water?, 4 Watts ^ Serg. 145,) an alien husband

acquires no title in his wife's estate of inheritance, as tenant by the curtesy

initiate. In New-York, {Laws of N. Y. sess. 56. ch. 300, and sess. 57. ch.

37,) the prerogative right of escheat, in the case of ahens dying seised of

lands, is much restricted, and the alien heirs, and the persons, obliged to

deduce title through an ahen, are entitled, upon certain moderate condi-

tions, to a release of the interest of the state acquired by the escheat. In

New-York, it is considered to be a settled rule of construction of statutes

permitting aliens to purchase and hold lands within the state, to them and

their heirs and assigns, that the alien heirs, devisees and purchasers of

and from the alien so allowed to purchase, can take and hold in that capa-

city, without prejudice to their title from alienism. See the act of April

2d, 1798, ch. 72, and the proviso thereto ; and the acts of March 26th,

1802, ch. 49, and of April 8th, 1808, ch. 175, and the decision in Jackson

V. Adams, 7 Wendell, 367, thereon. See also the cases of Goodell v. Jack-

son, 20 Johnson, 692 ; of Jackson v. Etz, 5 Cowen, 314, and of the Com-
monwealth V. Heirs of Andre, 3 PicJc. Rep. 224, to the same point.

Whether the heirs and purchasers of and from the heirs and purchasers of

the first alien taker, can so take, may be a question, as the privilege is to

the first grantee, his heirs and assigns, and does not necessarily extend to

the heirs of the heir, or to the purchaser from the purchaser. The decision

in the case of Aldrich v. Manton, 13 Wendell, 458, seems to lim.it the

privilege to the immediate heirs and purchaser from the first privileged

alien. The legislature of New-York by various provisions have very great-
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who comes into the state and settles, and takes an oath
of allegiance to the same, may thereupon purchase, and
by other just means acquire, hold, and transfer land, and
after one year's residence, become entitled to most of the
privileges of a natural born subject. In Connecticut,
the superior court is invested with power at large, upon
petition, to grant to resident aliens the right to take, hold,
convey, and transmit real estate, in like manner as native
citizens. a These civil privileges, conferred upon aliens
by state authority, are dictated by a just and liberal pol-
icy

;
but they must be taken to be strictly local ; and

until a foreigner is duly naturalized, according to

the act of congress, *he is not entitled in any other *71
state to any other privileges than those which the
laws of that state allow to aliens. No other state is

bound to admit, nor would the United States admit, any
alien to any privileges, to which he is not entitled by

ly enlarged the capacity of aliens to take and hold real estate. (1.) Any
alien who takes and files in the secretary of state's office, a deposition of be-
ing a resident, and of the intention of his permanent residence, and to be-
come a citizen as soon as the naturalization laws permit, may take aild

hold real estate in fee, and for six years thereafter may sell, devise and dis-

pose of the same, except that he shall not lease or demise the same mitil

naturalized. (2.) Such alien shall not, however, take or hold real estate

descended, devised or conveyed to him previously to such residence and de-
position, but if he dies within the six years, his heirs being inhabitants, may
take by descent as if he had been a citizen. (3.) If any alien sell lands so
entitled by him to be held and sold, he may take in fee mortgages as a se-

cuiity for the purchase money and re-purchase on the mortgage sales. (4.)

All such aliens so holding real estates are subject to assessments, taxes and
burthens as if they were citizens. (5.; All titles to lands by conveyance, de-
scent or devise before the alien was qualified to take and hold, are confirmed
on his naturalization, or if not naturalized, if he shall within one year from
acquiring the title file his deposition, he may in that case hold and convey
for the term of five years real estate. N. Y. Revised Statutes, vol. ii. 3d
edit. p. 3—6. The Rtvised Statutes from p. 3 to p. 5 were doubtless in-
tendev' to give a clear and condensed view of all the various statute pro-
visions in favor of the rights and capacities of aliens in respect to real pro-
perty, but such a view has not been answered, and the successive enact-
ments are so tacked together as to lead to repetition and perplexity.

"^ Statutes of Connecticut, 1838, p. 287.
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treaty, or the laws of nations, or the laws of the United

States, or of the state in which he dwells. The article

in the constitution of the United States,^ declaring that

citizens of each state were entitled to all the privileges

and immunities of citizens in the several states, applies

only to natural born or duly naturalized citizens, and if

they remove from one state to another, they are entitled

to the privileges that persons of the same description are

entitled to in the state to which the removal is made, and

to none other. The privileges thus conferred are local

and necessarily territorial in their nature. The laws and

usages of one state cannot be permitted to prescribe qual-

ifications for citizens, to be claimed and exercised in

other states, in contravention to their local policy.^ It

was declared in Corjield v. Coryell^^ that the privileges

and immunities conceded by the constitution of

*72 the United *States to citizens in the several states

were to be confined to those which were, in their

nature, fundamental, and belonged of right to the citizens

of all free governments. Such are the rights of protec-

a Art. 4. sec, 2.

b It is a curious fact in ancient Grecian history, that the Greek states in-

dulged such a narrow and excessive jealousy of each other, that intermar-

riage was forbidden, and none were allowed to possess lands within the ter-

ritory of another state. When the Olynthian republic introduced a more

liberal and beneficial policy in this respect, it was considered as a porten-

tuous innovation. Mitford's History, vol. v. p. 9. The Athenians occa-

sionally granted the right of intermarriage, and even the freedom of the

city to the inhabitants of foreign states. Schomann's Dissertations on the

Assemblies of the Athenians, ed. Cambridge, 1838, p. 319. So, the Byzan-

tines, to evince their deep gratitude to the Athenians for their assistance in

the war against Philip of Macedon, broke in upon their ordinary policy, and

granted, by law, to the Athenians, the right of intermarriage with their

citizens, and the power of purchasing and holding lands in the Byzantine

and Perinthian territories. Demost. Orat. De Corona, where the original

decree is set forth at large. So also the inhabitants and colonists of the La-

tin cities in Latium, in the 6th century of Rome, were so much regarded as

foreigners, that they could not buy or inherit land from Roman citizens, nor

had they generally the right of intermarriage with Romans. Arnold's

Hist. vol. iii. p. 14.

c 4 Wash. Civ. Rep. 371.
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tion of life and liberty, and to acquire and enjoy property,

and to pay no higher impositions than other citizens, and

to pass through or reside in the state at pleasure, and to

enjoy the elective franchise according to the regulations

of the law of the state. But this immunity does not

apply to every right, for some may belong exclusively

to resident citizens under the laws of the state, and it

was held, that a statute of New-Jersey confining the

right of taking oysters within the waters of the state, to

the actual inhabitants and residents of the state, was not

an act infringing the constitution of the United States.

The power to regulate the fisheries in the navigable wa-

ters of the states, remained in the states respectively,

though the United States have a concurrent power, so far

as concerns the free navigation of the waters.

The act of congress confines the description of aliens

capable of naturalization to "free white persons." I

presume this excludes the inhabitants of Africa, and their

descendants; and it may become a question, to what

extent persons of mixed blood are excluded, and what

shades and degrees of mixture of colour disqualify an

alien from application for the benefits of the act of natu-

ralization, a Perhaps there might be difficulties also as

a By a statute of Virginia, in 1785, every person who hath one fourth

part or more of negro blood, is deemed a mulatto, and that act is still in

force. 4 Randolph, 631. The same rule is declared in Indiana. R. Stat-

utes of Indiana, 1838. It is adjudged in South Carolina, that mwZa^oes

are not white citizens within the meaning of the law, and persons tinged

with negro blood, are said to be mulattoes. State v. Hayes, 1 Bailey's

Rep. 275, The term is not precisely defined, nor the line of distinction

between whites and men of colour accurately ascertained. It means a

person of mixed white or European and negro descent, without defining

exactly the proportions of blood. A remote taint will not degrade a person

to the class of persons of colour, but a mere predominance of white

blood is not sufficient to rescue a person from that class. It is held to

be a question of fact, for a jury, upon the evidence of features and

complexion, and reputation as to parentage, and that a distinct and

visible admixture of negro blood, makes one a mulatto. If the admix-

ture of African blood does not exceed the proportion of one eighth, the
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to the copper-coloured natives of America, or the yellow

or tawny races of the Asiatics, and it may well be doubted

whether any of them are " white persons" within the

purview of the law. It is the declared law of New-

York, South Carolina, and Tennessee, a and probably so

understood in other states, that Indians are not citizens,

but distinct tribes, living under the protection of

*73 the government, and, *consequently, they never

can be made citizens under the act of congress.^

person is deemed white. This is the rule in Louisiana, and in the code

noir of France for her colonies, and it is deemed in Carolina a proper rule.

State V. Davis, 2 Bailey's Rep. 558. With respect to India, it was the

policy of the British parliament in 1833, to effect a complete identification

of the Europeans and natives in the eye of the law, without regard to col-

cur, birth, or religion. Ann. Reg. for 1833, Hist. p. 184. In Ohio, it has

been held, that all persons nearer white than black are white persons

within the constitution of the state. Jeffries v. Ankeny, 11 Ohio Rep.

372. 375. So by the case of Lane v. Baker, 12 Ohio R. 237, youths of ne-

gro, Indian and white blood, but of more than one half white Mood, are en-

titled under the school law in favor of white children, to the benefit of the

common school fund.

a Goodell V. Jackson, 20 Johns. Rep. 693. State v. Managers of Elec-

tions for York, 1 Bailei/s Rep. 215. The State v. Ross, 7 Yerger, 74.

b By an act of the legislature of New-York of the lOth of April, 1843,

ch. 87, 2 R. S. 3d edit. 4, any native Indian may purchase, take, hold and

convey lands in the same manner as a citizen, and whenever he becomes a

freeholder to the value of $100, he becomes subject to taxation, and liable

on contracts, and subject to the civil jurisdiction of the courts of law and

equity as a citizen. This act gives to the Indians new and important privi-

leges. Part of the Seneca tribe of Indians now (1843) own and occupy

reservation lands in the S. W. part of the state of New-York. So the

Oneida Indians, owning lands in the counties of Oneida and Madison, were

enabled by the act of April 18th, 1843, ch. 185, to hold lands in severalty,

and to sell and convey the same under the care of a superintendent on the

part of the state. It is admitted that an Indian is a competent witness in

a suit between white men. Coleman v. Doe, 4 Smedes ^ Marshall, 40.

So by the act of Congress of March 3, 1843, ch. 101, provision is made

for a just division of the lands belonging to the Stockbridge tribe of Indians

in the territory of Wisconsin, among them individually, and patents to be is-

sued to such individuals in severalty and in fee ; and such Indians are thence-

forth to be deemed citizens of the United States, with all the privileges and

duties attached thereto, and the powers and usages of those Indians as a

tribe, thenceforth to cease.
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Before the adoption of the present constitution of the

United States, the power of naturalization resided in the

several states ; and the constitution of New-York, as it

was originally passed, ^ required all persons born out of

the United States, and naturalized by the legislature, to

take an oath abjuring all foreign allegiance and subjec-

tion, in all matters, ecclesiastical as well as civil. This

was intended, and so it operated, to exclude from the

benefits of naturalization Roman Catholics who acknow-

ledged the spiritual supremacy of the pope, and it was

the result of former fears and prejudices (still alive and

active at the commencement of our revolution) respect-

ing the religion of the Romish church, which European

history had taught us to believe was incompatible with

perfect national independence, or the freedom and good

order of civil society. So extremely strong, and so as-

tonishingly fierce and unrelenting was public prejudice

on this subject, in the early part of our colonial history,

that we find it declared by law in the beginning of the

last century,^ that every Jesuit and popish priest who
should continue in the colony after a given day, should

be condemned to perpetual imprisonment; and if he

broke prison and escaped, and was retaken, he should be

put to death. That law, said Mr. Smith, the historian

of the colony as late as the year 1756,^- was worthy of

perpetual duration

!

a Art. 42.

b Colony Laws, vol. i. p. 38, Livingston ^ Smith's edit.

c Smith's History of New-York, p. 111. In the act declaring the rights

and privileges of the people of the colony of New-York, in 1691, all per-

sons " professing faith in God by Jesus Christ, his only son," were allowed

the free exercise and enjoyment of their religious profession and worship,

with the exception of *' persons of the Roman religion," who were not to

exercise their manner of worship contrary to the laws of England. Brad-

ford's edition of the laws of New-York, 1719. As late as 1753, the legis-

lature of Virginia passed an act extremely severe upon popish recusants,

placing them under the most oppressive disabilities.



LECTURE XXVI.

OF THE LAW CONCERNING MARRIAGE.

The primary and most important of the domestic re-

lations, is that of husband and wife. It has its founda-

tion in nature, and is the only lawful relation by which

Providence has permitted the continuance of the human
race. In every age it has had a propitious influence on

the moral improvement and happiness of mankind. It

is one of the chief foundations of social order. We may
justly place to the credit of the institution of marriage, a

great share of the blessings which flow from refinement

of manners, the education of children, the sense of jus-

tice, and the cultivation of the liberal arts.^ In the ex-

amination of this interesting contract, I shall, in the first

place, consider how a marriage may be lawfully

made
;
and, secondly, how it may be lawfully dissol-

ved
; and, lastly, I shall take a view of the rights and

duties which belong to that relation.

(1.) All persons who have not the regular use of the

understanding, sufficient to deal with discretion in the

common affairs of life, as idiots and lunatics, (ex-

*76 cept in their lucid intervals,) *are incapable of

agreeing to any contract, and of course to that of

^ The great philosophical poet of antiquity, w^ho was, however, most ab-

surd in much of his philosophical theory, but eminently beautiful, tender,

and sublime in his poetry, supposes the civilization of mankind to have

been the result of marriage and family establishments.

Casiaque privatcB veneris connuhia lata

Cognita sunt, prolemque ex se tidere creatam :

Turn genus humanum primum mollescere coepit.

Lucret. de Rer, Nat. lib. 5.
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marriage. But though marriage with an idiot or lunatic be

absolutely void, and no sentence of avoidance be absolutely

necessary, a yet, as well for the sake of the good order of

society, as for the peace of mind of all persons concerned,

it is expedient that the nullity of the marriage should be

ascertained and declared by the decree of a court of com-

petent jurisdiction.^ The existence and extent of mental

disease, and how far it may be sufficient, by the dark-

ness and disorder which it brings upon the human facul-

ties, to make void the marriage contract, may sometimes

be a perplexing question, extremely distressing to the in-

jured party, and fatal to the peace and happiness of fami-

lies, c Whether the relation of husband and wife lawfully

exists, never should be left uncertain. Suits to annul a

marriage, by reason of idiocy or lunacy, have consequent-

ly been often instituted and sustained in the spiritual

courts in England.*! The proper tribunal for the investi-

gation of this question, when it is brought up directly,

and for the mere purpose of testing the validity of the

contract, will depend upon the local institutions of every

state. In those states which have equity tribunals it

belongs to them,e and where there are no such tribunals dis-

tinct from the supreme courts of common law jurisdiction,

a Browning v. Peane, 2 Phillimore's Rep. 19. 69.

b Hayes v. Watts, 3 Phil Rep. 44. Sir Wm. Scott, in Pertreis v. Ton-

dear, 1 Hagg. Cons. Rep. 138. Crump v. Morgan, 3 Iredell N. C. Eq.

Rep. 91.

<^ There is a very interesting judicial discussion in McElroy's case, 6

Watts ^ Serg. 451, on the subject of lunacy, and the question is, whether

the mind is deranged to such an extent as to disqualify the party from con-

ducting himself with personal safety to himself and others, and from mana-

ging and disposing his own affairs, and discharging his relative duties.

d Ash's case, Free, in Ch. 203. 1 Eq. Cas. Abr. 278. pi. 6. Ex parte

Turing, 1 Ves. ^ Bea. 140. Turner v. Meyers, I Hagg. Consist. Rep.

414. Countess of Portsmouth v. Earl of Portsmouth, 1 Hagg. Eccl. Rep.

355. Shelford on Marriage and Divorce, p. 183—201.

e Wightman v. Wightman, 4 Johns. Ch. Rep. 343. Crump v. Morgan,

3 Iredell, N. C. Eq. Cases. 91. In this and many other points relative to

domestic rights, the English ecclesiastical law is considered as part of the

common law.
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for the exercise of equity powers, whatever jurisdiction

is exercised over the matrimonial contract, must be in the

common law courts.

' A marriage procured by force or fraud, is also void,

ah initio^ and may be treated as null by every court in

which its validity may be incidentally drawn in question.

^

The basis of the marriage contract is consent, and
*77 the ingredient of *fraud or duress is as fatal in this

as in any other contract, for the free assent of the

mind to the contract is wanting, b The common law
allowed divorces a vinculo, causa metus, causa imj)oten-

ticB, and those were cases of a fraudulent contract.^ It is

equally proper in this case, as in those of idiocy or lunacy,

that the fraud or violence should be judicially investiga-

ted, in a suit instituted for the very purpose of annulUng

the marriage ; and such a jurisdiction in the case proper-

ly belongs to the ecclesiastical courts in England, and to

the courts of equity in this country. It is declared in

New-York by statute,^ that when either party to a mar-

riage shall be incapable of consenting to it, for want of

age, or understanding; or incapable, from physical

causes, of entering into the marriage state
;
or when the

consent was obtained by force or fraud, the marriage

shall be void from the time its nullity shall be declared

by a court of competent authority; and the courts of

•equity are invested with that power. ^ It is said that

error will, in some cases, destroy a marriage, and render

a A marriage would be void if made while oae of the parties was in a

state of intoxication, such as would incapacitate the party from entering

into any other contract. The case of Brown v. Johnston in 1818 is cited

by Dr. Irving to this point. Introduction to the study of the civil law p.

102. note.)

b Voet ad Pand. lib. 24. 2. 15. Toullier's Droit Civil Francais, torn. i.

No. 501. 504. 506. 512. Reeve's Dom.estic Relations, 201. 207. Pothier's

Traite du Contrat de Marriage, No. 307, 308. 2 Haggard's Consist.

Rep. 104. 246.

c Bury's case, 5 Co. 98. b. Oughton's Ord. Jud. tit. 193. sec. 17.

d N. Y. Revised Statutes, vol. ii. p. 139, sec. 4.

e Ibid. 142/sec. 20 ; 168, sec. 2.
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the contract void, as if one person be substituted for

another. This, however, would be a case of palpable

fraud, going to the substance of the contract; and it

would be difficult to state a case in which error simply,

and without any other ingredient, as to the parties, or

one of them, in respect to the other, would vacate the

contract. It is well understood that error, and even dis-

ingenuous representations, in respect to the qualities of

one of the contracting parties, as his condition, rank, for-

tune, manners, and character, would be insufficient. The
law makes no provision for the relief of a blind credulity,

however it may have been produced.

a

(2.) *No persons are capable of binding them- -*78

I selves in marriage, until they have arrived at the

age of consent, which, by the common law of the land,

is fixed at fourteen in males, and twelve in females.

The law supposes that the parties, at that age, have suffi-

cient discretion for such a contract, and they can then

bind themselves irrevocably, and cannot afterwards be

permitted to plead even their egregious indiscretion, how-

ever distressing the result of it may be. Marriage, be-

fore that age, is voidable at the election of either party,

on arriving at the age of consent, if either of the parties

\be under that age when the contract is made.b But this

rule of reciprocity, however true in its application to ac-

tual marriages, does not apply to other contracts made
by a competent party with an infant, nor even to a pro-

mise of marriage per verba de futuro with an infant,

under the age of discretion. The person of full age is

absolutely bound, and the contract is only voidable at the

election of the infant. This point was ruled by the K.

a Toullier, ut supra, No. 515. 521. Potkier, ut supra, No. 310. 314. 1

Phillimore, 137. 2 Haggard's Consist. Rep. 248. Benton v. Benton, 1

Day's Rep. 111. Stair's Institutions, by More, Vol. 1. n. B. p. 14.

b Co. Litt. 33. a. 79. b. The Massachusetts Revised Statutes, of 1835,

render marriages, contracted when either of the parties is within the age

of consent, valid, if followed by voluntary cohabitation.
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B. in Holt Y. Ward Clar^encieux,^ after the question had
been argued by civihans, to see what Hght might be

thrown upon it from the civil and canon law. Though
this be the rule of the English law, the civilians and

canonists are not agreed upon the question
;
and Swin-

burne was of opinion that the contract in that case was
not binding upon the one party more than upon the

other, b

The age of consent, by the English law, was no doubt

borrowed from the Roman law, which established the

same periods of twelve and fourteen, as the competent

age of consent to render the marriage contract binding.^

Nature has not fixed any precise period ; and municipal

laws must operate by fixed and reasonable rules.

*79 The same rule was adopted *in France, before

their revolution ;d but by the Napoleon code,

the age of consent was raised to eighteen in males, and
fifteen in females, though a dispensation from the rule

may be granted for good cause. If without the consent

of their parents, or of the father, in case of a difference

of opinion, the son must be twenty-five years complete,

and the daughter twenty-one years complete, to render

them competent to contract marriage.

e

a 2 Sir. 937.

b Harg. Co. Litt. lib. 2. note 45.

c Inst. 1. 10. De Nuptiss. Co. Litt. 78. 6. 1 Blacks. Com. 436.

d 1 Domat, Prel. b. 24, 25. The incapacity for marriage ceased when the

parties had attained the respective ages of fourteen and twelve. But if

the children were under paternal authority, the son could not marry u*^'-

less he was thirty years of age, nor the daughter unless she was twenty-

five, without the consent of their parents. Ibid.

^ Code Civil, No. 144. 148. The New-York Revised Statutes, vol. ii. p.

138, established the ages of consent at seventeen in males, and

fourteen in females ; but the provision was so disrelished, that it was repeal-

ed within four months thereafter, by the act of 20th April, 1830, which,

of course, left the case to stand, as before, upon the rule of the common

law. In Ohio, Indiana, and Michigan, the age of consent is raised to eigh-

teen years in males, and fourteen in females. Statutes of Ohio, 1831.

Territorial act of Michigan, April, 1832. R. Statutes of Indiana, 1838.

In Illinois, to seventeen in males, and fourteen in females. Illinois R.

Laws, 1833.
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(3.) No person can marry Avhile the former husband or

wife IS hving. Such second marriage is, by the common

law, absolutely null and void ;a and it is probably an in-

dictable oifence in most, if not all of the states in the

union.b In New-York, it is declared by statute, to be an

offence punishable by imprisonment in a state prison, in

all but certain excepted cases. Those cases are, when

the husband or wife, as the case may be, of the party

who remarries, remains continually without the United

States for five years together ; or when one of the mar-

ried parties shall have absented himself or herself from the

other by the space of five successive years, and the one re-

marrying shall not know the other,who was thus absent, to

beliving within that time;c orwhen the person remarrying

was, at the time of such marriage, divorced by the sentence

of a competent court, for some other cause than the adultery

of such person ; or if the former husband or wife of the

party remarrying, had been sentenced to imprisonment

for life ; or if the former marriage has been duly declared

void, or was made within the age of consent.^

This is essentially a transcript of the *statute of 1 *80

James I., ch 11, with a reduction of the time

of absence, from seven to five years ; and though

a Cro. Eliz. 858. 1 Salk. 121.

b In North Carolina, bigamy was a crime punishable with death. Sta-

tutes 1790 and 1800- In Alabama, it is punishable by fine, imprisonment

and whipping. Atkin's Dig. 2d ed. p. 107.

<^ In Ohio, it is three years of continual and wilful absence, next before

the second marriage. Statutes of Ohio, 1831. In Massachusetts, it is sev-

en years ; and it is further added, that the legal penalty does not apply if

one of the parties had been absent for a year or more at the time of the

second marriage, and believed to be dead. Mass. Revised Statutes. 1835.

d N. Y. Revised Statutes, vol. ii. p. 139. 687. Ibid. 688, sec. 11. The

statute has further provided on this subject, that if one of the married par-

ties absents himself or herself, for five successive years, without being

known to the other party to be living during that time, and the other par-

ty marries during the life of the absent person, the marriage is void, only

from the time that its nullity shall be pronounced by a court of competent

authority. And further, that no pardon granted to any person sentenced

to imprisonment for life, shall restore to him or her the rights of a previous

marriage. N. Y. Revised Statutes, vol. ii. p. 139, sec. 6, 7.
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the penal consequences of a second marriage do

not apply in those excepted cases, yet if the former hus-

band or wife be living, though the fact be unknown, and

there be no divorce a vinculo duly pronounced, or the

first marriage has not been duly annulled, the second

marriage is absolutely void, and the party remarrying

incurs the misfortune of an unlawful connexion. If there

be no statute regulation in the case, the principle of the

common law, and not only of England, but generally of

the Christian world is, that no length of time or absence,

and nothing but death, or the decree of a court con-

fessedly competent to the case, can dissolve the marriage

tie. a

By the statute of James 1., if one of the married par-

ties continually remained abroad for five years, and was

living, even within the knowledge of the other party, or

the parties were at the time only under a divorce a mensa

et thoro^ yet the second marriage, though void in law,

would not be within the penalties of the act. It was

still a divorce, and the act did not distinguish between

the two species of divorce.b The crime ofbigamy,

*81 or of polygamy, as it ought more properly *to be

termed,^ has been made a capital offence in some,

and punished very severely in other parts of Europe ;*'

but the new civil code of France « only renders such

a 1 Roll Mr. 340. pi. 2. 357, pi. 40. 360. F. Williamson v. Parisien,

1 Johns. Ch. Rep. 389. Fenton v. Reed, 4 Johns. Rep. 52.

b 4 Blacks. Com. 163, 164. This point was raised and discussed in Por-

ter's case, Cro. Car. 461 ; and while the court admitted the second mar-

riage to be unlawful and void, yet they did not decide whether the statute

penalty would attach upon such a case of bigamy. The New-York Re-

vised Statutes, vol. ii. p. 687, sec. 9, have corrected this imperfection in

the English statute, and made the exception to the application of the pen-

alties of bigamy, in the case of divorce, not to rest on a divorce a raesna et

thoro, but to apply only to the dissolution of the former marriage.

c Harg. Co. Litt. lib. 2. u. 48.

d Barrington on the Statutes, p. 401.

• No. 147.



Lee. XXVL] OF THE RIGHTS OF PERSONS. gl

second marriage unlawful, without annexing any penalty

for the offence, a

The direct and serious prohibition of polygamy con-

tained in our law, is founded on the precepts of Chris-

tianity, and the laws of our social nature, and it is sup-

ported by the sense and practice of the civilized nations

of Europe.b Though the Athenians at one time, permitted

polygamy, yet, generally, it was not tolerated in ancient

Greece, but was regarded as the practice of barbarians.

c

It was also forbidden by the Romans throughout the

whole period of their history, and the prohibition is in-

serted in the Institutes of Justinian.'^ Polygamy may
be regarded as exclusively the feature of Asiatic manners,

and of half civilized life, and to be incompatible with

civilization, refinement, and domestic felicity.

e

(4.) In most countries of Europe in which the canon

law has had authority or influence, marriages are

prohibited between *near relations by blood or *82

marriage. Prohibitions similar to the canonical

disabilities of the English ecclesiastical law, were con-

tained in the Jewish laws, from which the canon law was,

in this respect, deduced ; and they existed also in the laws

and usages of the Greeks and Romans, subject to con-

a If a woman be induced, by fraudulent means, to marry a man who
has a wife living, and who represented himself as single, the children born

while the deception lasted, are entitled to the rights of legitimate children.

Clendenning v. Clendenning, 15 Martin's Louis. Rep. 438. This is also

the statute law in New-York. New-York Revised Statute.^, vol. ii. p. 1. 42.

sec. 23.

b Foley's Moral Philosophy, b. 3. ch. 6.

c Potter's Greek Antiq. 264. Taylor's Elem. Civil Law, 340—344.

d Cic. de Orat. 1. 40. Suet. Jul. 52. Inst. 1. 10. b ad. fin. Taylor,

ibid. 344—347. Polygamy was in practice among the Jews in the early

patriarchial ages. Seldon's Uxor Ebraica, lib. 1. ch. 9. Antiquities of

the Hebrew Republic, by Lewis, vol. iii. p. 248.

e Leiber, in his Political Ethics, vol. 2, p. 9, says that polygamy leads

to the patriarchial principle, and which, when applied to large communi-

ties, fetters the people in stationary despotism, while that principle can-

not exist long in connection with monogamy. The remark is equally stri-

king and profound.

t':

Jf...... ^-^^-^ ^- -
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siderable alternations of opinion, and with various mod-

ifications ^nd extent, a These regulations, as far at least

as they prohibit marriages among near relations, by blood

or marriage, (for the canon and common law made no

distinction on this point between connexions by consan-

guinity and afRnity,b) are evidently founded in the law

of nature ;
and incestuous marriages have generally (but

with some strange exceptions at Athens^) been regarded

with abhorrence by the soundest writers and the most

polished states of antiquity. Under the influence of

Christianity, a purer taste and stricter doctrine have never

been inculcated ;
and an incestuous connexion between an

uncle and niece, (it being a marriage within the Levitical

degrees,) has been adjudged, by a great master of public

and municipal law, to be a nuisance extremely offensive

to the laws and manners of society, and tending to end-

less confusion, and the pollution of the sanctity of pri-

vate life.<i

It is very difficult to ascertain exactly the pomt at

which the laws of nature have ceased to discountenance

the union. It is very clearly established, that marriages

between relations by blood or afiinity in the lineal, or

ascending and descending lines, are unnatural and un-

lawful, and they lead to a confusion of rights and

*83 duties. On this point, the civil, the canon, *and

a Seldon's Uxor Ebraica, lib. i. ch. 1—5. 1 Potter's Greek Aniiq. 170.

2 ibid. 267, 268, 269. Tacit. Ann. 12. sec. 4, 5, 6, 7. Lewis' Antiqui-

ties of the Jewish Republic, vol. iii. p. 252.

b Co. Litt. 235. a. Gibson's Cod. 412. 1 Philimore's Rep. 201. 355.

Stair's Institutions by More, vol. i. note B. p. 1 5. Affinity is the relation

contracted by marriage, between a husband and his wife's kindred, and

between a wife and her husband's kindred.

c Mitford's History of Greece, vol. vii. p. 374.

d Burgess v. Burgess, 1 Hagg. Consist. Rep. 386. Woods v. Woods, 2

Curtees, 516, S. P. Such a connexion was held in equal abomination by

Justinian's code. Code, 5. 8. 2. Consanguinity and affinity are equally

impediments in the case of illegitimate relations, and within the purview

of the prohibition. Horner v. Horner, 1 Hagg. Cons. Rep. 352, 3. Black-

more v. Bride, 2 Phil. 361.
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the common law, are in perfect harmony. In the

learned opinion which Ch. J. Vaughan delivered on this

subject, in Harrison v. Bunveil,^ upon consultation with

all the judges of England, he considered that such mar-

riages were against the law of nature, and contrary to a

moral prohibition binding upon all mankind. But when

we go to collaterals, it is not easy to fix the forbidden

degrees by clear and established principles.

b

In several of the United States, marriages within the

Levitical degrees, under some exceptions, are made void

by statute ; but in New-York, until 1830, there was not

any statute defining the forbidden degrees, and in Eng-

land, the prohibition to marry within the Levitical degrees

rests on the canon law, which, in that respect, received

the sanction of several statutes passed in the reign of

Hen. VIII.c It was considered in the case of Wightman
V. Wightma7i,^ that marriages between brothers and sis-

ters in the collateral line, were equally, with those be-

tween persons in the lineal line of consanguinity, unlaw-

* Vaughan's Rep. 206. 2 Vent. 9. S. C.

b Doctor Taylor, in his Elements of the Civil Law, p. 314—339, has

gone deeply into the Greek and Roman learning as to the extent of the pro-

hibition of marriage between near relations ; and he says, the fourth degree

of collateral consanguinity is the proper point to stop at ; that the marriage

of cousins-german or first cousins, and who are collaterals in the fourth de-

gree according to the computation of the civilians, and in the second degree

according to the canon law, is lawful, and the civil law properly established

the fourth as the first degree that could match v/ith decency. The territo-

rial act of Michigan, of April, 1832, stops at the fourth degree, by prohibi-

ting marriages nearer than first cousins.

c By the statute of 5 and 6 Wm. 4, c. 54, marriages between persons

within the prohibited degrees of consanguinity or affinity, are declared to be

absolutely null and void. Before that act, such marriages were voidable

only by sentence of the ecclesiastical court pronounced in the life time of

both the parties. The English statute has not declared what are the pro-

hibited degrees, and we are to look for the Levitical degrees as interpreted

by the canon law, and by the statutes of 25 Hen. 8. c. 22, and 32 Hen. 8.

c. 38, and the table of degrees established by Archbishop Parker in 1563.

See Shelford on Marriage and Divorce, ch. 3, sec 1.

<J 4 Johns. Ch. Rep. 343.

Vol. II. 8
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ful and void, as being plainly repugnant to the first

principles of society, and the moral sense of the civilized

world. It would be difficult to carry the prohibition far-

ther without legislative sanction ; and it was observed, in

the case last referred to, that in New-York, independent

of any positive institution, the courts would not probably

be authorized to interfere with marriages in the collateral

line beyond the first degree computed according to the

canon law, especially as the Levitical degrees were

*84 not considered *to be binding as a mere municipal

rule of obedience.^ The Napoleon code,^ has

adopted precisely the same extent of prohibition, as

forming the impassable line between lawful and inces-

tuous marriages
;
and though the prohibition goes deeper

into the collateral line, yet the government reserved to

itself the power to dispense, at its pleasure, with such

further prohibitions. It is evident, that the compilers of

that code considered the marriage between collaterals in

the first degree of consanguinity, prohibited by a rule,

which was of absolute, uniform, and universal obligation,

because, as to the prohibition between brothers and sis-

ters, the sovereign had no dispensing power. In Eng-
land, the question was considered by the court of dele-

gates in the case of Butler v. Gastrill,^ and though the

court did not agree to admit marriages between brothers

and sisters to be against the law of nature, as marriages

^ By the New York Revised Statutes, vol. ii. p. 139, sec. 3 ; ihid. ()88,

sec. \'2, and wliich went into operation in 1830, marriage between relatives

in the ascending and descending Hues, and between brothers and sisters of

the half as well as of the whole blood, is now declared to be incestuous and

void. Such incestuous marriages, and also adultery and fornication, com-

mitted by such relatives with each other, are made indictable offences and

punishable by imprisonment in a state prison for a term not exceeding ten

years. This is also the law in Massachusetts ; and the punishment by im-

prisonment extends to adultery and fornication committed by other persons

tsian such relations. Mass. Revised Statutes, 1835, part 4, tit. 1, ch. 130

dNo. 161, 162.

'•^ Gilbert^' Eq. Rep. 156.
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were so considered between parties connected in the

lineal line
;
yet they admitted them to be against the law

of God, and against good morals and policy. In Louisi-

ana, marriages are prohibited among collateral relations,

not only between brother and sister, but between uncle

and the niece, and the aunt and the nephew. f^ It is not

consistent with my purpose to pursue this inquiry -more

minutely. The books abound with curious discussions

on the limitations which ought to be prescribed ; and in

the English cases, in particular, to which I have

referred, the courts *bestowed immense labour, *85

and displayed profound learning, in their investi-

gations on the subject, b

^ Civil Code, art. 97. In Ohio, marriages are unlawful between nearer

of kin than first cousins. Revised Statutes of Ohio, 1831.

b Whether it be proper or lawful, in a religious or moral sense, for a man
to marry his deceased wife's sister, has been discussed by American writers.

Mr. N. Webster, in his Essays, published at Boston, in 1790, No. 26, held

the affirmative. Dr. Livingston, in his Dissertation, published in New-

Brunswick, in 1816, and confined exclusively lo that point, maintained the

negative side of the question. The Rev. Dr. S. E. Dwight has also in his

Hebrew wife, a treatise published in 1836, maintained with much biblical

learning and great zeal, that the marriage of a deceased wife's sister was

unlawful and incestuous under the Levitical law ; and that the biblical law

of incest was of general moral obligation, and binding on the whole gentile

world. This is the adjudged law in England, and a marriage between a

man and his deceased wife's sister is held to be incestuous and void. Hill

V. Good, Vaugh. Rep. Harris v. Hicks, 2 Salic 548. Ray v. Sherwood, 1

Curteis, 173, in the arches court, and affirmed on appeal in 1837, 1 Moore,

Privy Counsel, c 395. 396. Shelford on Marriage and Divorce, p. 172,

178- It is said that marriage with a sister of a deceased wife, is lawful in

Prussia, Saxony, Hanover, Baden, Mecklenburgh, Hamburgh, Denmark,

and most of the other Protestant States of Europe. In most Catholic coun-

tries such marriages are formally prohibited, but dispensations are easily ob-

tained. Hayward's Remarks on the law regarding Marriage with the

sister of a decased wife. London, 1845. In that pamphlet it is shown

upon very strong reason and authority, that the prohibitions in the Levi-

tical law do not reach the case. It is not my object to meddle with that

question ; but such a marriage is clearly not incestuous or invalid by the

municipal law of New-York ; though it be unlawful in England and in

some of the American states. In 1849, a proposition was made and dis-
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(5.) The consent of parents or guardians to the mar-

riage of minors is not requisite to the vahdity of the mar-

riage. In New-York there was no statute provision in

the case until 1830, and marriages were left without pa-

rental restraint to the freedom of the common law, and

consequently, with as few checks in the formation of

the marriage contract, as in any part of the civihzed

world, a The matrimonial law of Scotland and of Ireland,

is equally loose,^ and so was the English law prior to the

statute of 26 Geo. IL, ch. 33. That statute, among other

things, declared all marriages under licenses, when either

of the parties were under the age of twenty-one years, if

celebrated without publication of bans, or without the

consent of the father, or unmarried mother, or guardian,

to be absolutely null and void.^ The English statute

cussed in the British house of commous, for a law to legalize the marriage

of widowers with their deceased wives' sisters, but it was rejected. In

Virginia, in 1830, iu the case of the Commonwealth v. E. & K. Perryman,

marriage with a brother's widow was held illegal under the statute code,

and it was judicially dissolved. 2 Leigh's Rep. 717. Act of 1792, R. C.

Virginia, vol. i. 274. In Massachusetts, the marriage between a man and

his deceased wife's sister was formerly lawful, (Parsons, Ch. J., 6 Mass.

Rep. 379.) And so it continues to be by the Revised Statutes, 1836, p.

475. The Rev. Doctor Mathews of New-York, in an able argument in

favour of the lawfulness of marrying a deceased wife's sister, delivered be-

fore the general synod of the Reformed Dutch Church in June, 1843,

states, that in every state in the Union, except Virginia, such marriages are

allowed to be lawful. But marriages of this kind, though prohibited by

positive law in one state, would be regarded as valid in that and every

other state, if made in a state or country where no such prohibition exists.

The rule is, however, subject to this limitation, that if a foreign state should

allow marriages clearly incestuous by the law of nature, they would not be

allowed to have validity elsewhere. Greenwood v. Curtis, 6 Mass. Rep.

378.

^ See Infra, art. 6 from p. 86 to p. 92, showing statute regulations in the

several states as to marriage, and requiring the consent of parents and

guardians, but they do not make void the marriage without that consent, and

only impose penalties on the persons pronouncing the marriage without that

consent.

b Erskine's Inst. vol. i. p. 89—91. M'DoualVs Inst. vol. i. p. 112. 2

Adams' Rep. 375. 1 Ibid. 64. Shelford on Marriage and Divorce, p. 91.

c (In Brealy v. Reed, 2 Curteis, 833 in the consistory court of London a
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pursued the policy of the civil law, and of the law of the

present day in many parts of Europe, in holding clandes-

tine marriages to be a grievous evil, so far as they might

affect the happiness of families, and the control of pro-

perty. «^ Though *the Roman law greatly favoured *86

marriages by the famousjw^ trium liberorum, allowing

certain special privileges to the parent of three or more chil-

dren
;
yet it held the consent ofthe father to be in dispen-

sable to the validity of the marriage of children, of what-

ever age, except where that consent could not be given, as

in cases of captivity, or defect of understanding. ^ Parental

restraints upon marriage existed likewise in ancient

Greece,c and they exist to a very great extent in Ger-

many,d Holland,^ and France.f The marriage of minors

marriage was pronounced null by reason of omission of the middle christian

name of the husband in the publication of bans, wilfully and knowingly

with the consent of the parties and for a clandestine purpose.)

a- The statute of 4 Geo. IV. c. 76, which re-enacted most of the provi-

sions of the statute of Geo. II., punishes clandestine marriages by loss of

property, but does not violently make void the contract, when some of the

provisions of the state are broken through. See 1 Addams' Rep. 28. 94.

479. Rex v. Inhabitants of Birmingham, 8 Barnw. ^^ Cress. 29, and infra,

p. 90. In Wiltshire v. Wiltshire, i/a^^ardl's JGccZe. i2ep. vol. iii. p. 332, it

was held, that a marriage by bans, where, by the consent of both parties, one

of the Christian names of the man, (a minor) was omitted for the purpose

of concealment, was null and void, under the statute. In England, filing

a bill in chancery in behalf of an infant, makes her a ward of the court,

and marrying such an infant without the consent of the court, is a contempt

of the court in all concerned, and the contempt will not be discharged until

a proper settlement be made for the wife. See this point well examined in

Shelfnrd on Marriage and Divorce, p. 309—322.

b Inst. 1. 10. Pr. Taylor's Elements of the Civil Law, 310—313. If

the parent unreasonably withheld his consent, he might be compelled by

the governor of the province, at the instance of the child, to give it. Dig.

23, 2, 19.

c Potter's Greek Antiq. vol. ii. p. 270, 271.

d Heinec. Elem. Jur. Ger. lib. i. sec. 138. TurnhuWs Austria, vol. 2,

ch. 7, says that the necessity of certificates of Education, to warrant mar-

riage, is a great impediment to the celebration of marriages.

" Van Leeuwen's Com. on the Roman Dutch Law. p. 73.

f Pothier, Traite Du Contrat de Mar. No. 321—342. Code Napoleon,
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under these European regulations, is absolutely void, if

had without the consent of the father, or mother, if she

be the survivor ; and the minority in France extends to

the age of twenty-five m males, and twenty-one in

females, and even after that period the parental and family

check continues in a mitigated degree.

(6.) No peculiar ceremonies are requisite by the com-

mon law to the valid celebration of the marriage. The

consent of the parties is all that is required ; and as mar-

riage is said to be a contract jure gentium^ that consent

is all that is required by natural or public law.a

*87 The Roman lawyers *strongly inculcated the doc-

trine, that the very foundation and essence of the

contract consisted in consent freely given, by par-

ties competent to contract. Nihilproder it signasse tabu-

las, si mentem matrimojiii non fuisse constahit. Nup-

tias non concubitus, sed cojisensiis facit.^ This is the

language equally of the common^ and canon law, and

of common reason.

If the contract be made per verba de prceseuti, and re-

mains without cohabitation, or if made per verba de

futuro, and be followed by consummation, it amounts to

a valid marriage in the absence of all civil regulations to

the contrary, and which the parties (being competent as

to age and consent) cannot dissolve, and it is equally

binding as if m^de in facie ecclesiceA There is no re-

No. 148—160. Touiller, Droit Civil Francois, tome i. p. 453—463. But

a marriage in France by a British subject under the age of 25 and with a

French woman, is held valid in England where there is no such restriction.

At least the court would not allow the marriage to be impeached, when the

marriage was solemnized according to the directions of an English statute.

Lloyd V. Petitjean, 2 Curteis, 251.

a Grotius. b. 2. ch. 5, sec, 10. Bracton, lib. i. ch. 5, sec. 7.

b Dig. 35. 1, 15. Id. 24. 1. 13. Id. 50. 17. 30. Code 5. 4. 9. and 22.

•^ Co Litt. 33 a.

d The Supreme Court of the United States, in Jewell v. Jewell, 1 How-

ard's Rep. 219, were equally divided in respect to the above paragraph or

proposition in the text, and gave no opinion. The case came up on error
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cognition of any ecclesiastical authority in forming the

connexion, and it is considered entirely in the light of a

civil contract. This is the doctrine of the common law,

and also of the canon law, which governed marriages in

England prior to the marriage act of 26 Geo. 11. ; and the

canon law is also the general law throughout Europe as

to marriages, except where it has been altered by the

local municipal law.a The only doubt entertained by

from the circuit court in South CaroUna. So in the case of the Queen v.

Millis, 10 Clark ^ Finnelly, p. 534, on appeal from Ireland to the House

of Lords, the Lords were equally divided on the same question. Lord

Brougham, Lord Denman, Ch. J. and Lord Campbell being in favour of the

validity of the marriage at common law, and Lord Ch. Lyndhurst, Lord

Cotlenham and Lord Abinger, against it. The question had been referred

by the Lords to the Judges and Lord Ch. J. Tindal in behalf of the Judges

gave their unanimous opinion against the validity of the marriage, and held

that by the law of England, as it existed at the time of the marriage act,

a contract of marriage per verba de prcBsenti was indissoluble between the

parties themselves, and afforded to either of them by application to the

spiritual court, the power of compelling the solemnization of an actual

marriage ; but that such contract never constituted a full and complete

marriage in itself unless made in the presence and with the intervention of a

minister in holy orders. The civil contract and the religious ceremony were

both necessary to a perfect marriage by the common law. The question

was most elaborately and learnedly discussed. Catherwood v. Caslon, 13

Meeson ^^ Welshy, 260, S. P.

a Bunting v. Lepingwell, 4 Co. 29. S. C. Moore, 169. Jesson v. Collins,

6 Mod. Rep. 155. 2 Sa.lk. Rep. 437. S. C. Dalrymple v. Dalrymple, 2

Hagg. Consist. Rep. 54. 64. La Tour v. Teesdale, 8 Taunt. Rep . 830.

Fenton v. Reed, 4 Johns. Rep. 52. Londonderry v. Chester, 2 N. H. Rep.

265. Rose v. Clark, 8 Paige's Rep. 574. State v. Patterson, 2 Iredell's

N. C. Rep. 316. Swinburne on Espousals, sec. 4, cited by Sir Wm. Scott,

in Lindo v. Belisario, 1 Hagg. Consist. Rep. 232 ; and see also, Swinburne

on Willff, part 1. ch. 10, sec. 12, and Sir Wm. Scott's opinion in the above

case ; and in Dalrymple v. Dalrymple supra, to the point in the text, that by

the canon law, prior to, or in the absence of any civil regulations to the con-

trary, a private marriage, without solemnity, duly attested, and by mutual en-

gagement or betrothment, was good and valid in law without confirmation , and

without the intervention of a priest ; and by the late statute of 6 and 7

Wm. 4, c. 85, sec. 20, marriages may be solemnized in places registered for

the purpose, in the presence of some registrar and two witnesses, according

to any forms and ceremonies at the pleasure of the parties. So the English

marriage act of 1653, treated marriages as a civil contract, to besolcmni-
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the common law was, whether cohabitation was also

necessary to give vahdity to the contract. It is not neces-

sary that a clergyman should be present to give validity

to the marriage, though it is, doubtless, a very becoming

practice, and suitable to the solemnity of the occasion.

The consent of the parties may be declared before a ma-

gistrate, or simply before witnesses, or subsequently con-

fessed or acknowledged, or the marriage may even be

inferred from continual cohabitation, and reputation as

husband and wife, except in cases of civil actions for

adulter;/, or in public prosecutions for bigamy or adultery,

when actual proof of the marriage is required. Illicit in-

tercourse or concubinage will not raise any such legal

presumption of marriage. ^ This facility in forming the

zed before a justice of the peace. It is very clear that the marriage con-

tract is valid and binding, if made by words de prcesenti, though it be not

followed by cohabitation. M'Adam v. Walker, 1 Dow's P. Rep. 148.

Jackson v. Winns, 7 Wendell, 47. And it is equally clear that a promise

to marry given and accepted, with subsequent cohabitation

—

subsequente

copula—and without any circumstances to disconnect the mutual promise

from the cohabitation, and where there was no previous illicit connexion,

and marriage was really intended by the parties, is a valid marriage, if

I'.iade between infants of the respective ages of fourteen and twelve. Shel-

ford on Marriage and Divorce, p. 29, 989, edit. London, 1841, and the

authorities there cited. This is the rule in the Scotch law, though Lord

Chancellor Brougham, in a case on appeal to the house of lords, exceeding-

ly regretted it. Honyman v. Campbell, 2 Dow ^ Clark's P. C. 265. The

Scots lav/ on the formation of marriage is as loose as the common law on

the subject. Many decisions in Scotland are cited to the point in Surge's

Comm. on Colonial and Foreign Laws, vol. i. 172, 173, 174. See also

Bell's Principles of the Laio of Scotland, sect. 1506. Lord Stair's Insti-

tutions of the Law of Scotland, edit, by More, 1832, vol. 1. p. 25. 26, and

note B. p. 13. 14. Id. vol. 9.444. Evidence of David Hume in Dalrymple

v. Dalrymple, 2 Hagg. Consist. Rep- App. p. 64, 65.

a 1 Salk Rep. 119. 4 Burr. Rep. 2057. 1 Black's Rep. 632. Doug.

Rep. 171. The King v. Stockland, Burr. Sett. Cases, 509. Wilkinson v.

Payne, 4 Term Rep. 468. Cunningham v. Cunningham, 2 Doze's Rep.

482. M'Adam v. Walker, 1 Doio's Rep. 148. Fenton v. Reed, 4 Johiis'

Rep. 52. Jackson v. Claw, 18 Johns. Rep. 346. Ford, J., 6 Halsted's

Rep. 18, 19. Hantz v. Sealy, 6 Binney, 405. Doe v. Fleming, 12 B.

Moore's Rep. 500. Rose v. Clark, 8 Paige's Rep. 574. Lord Kenyon
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^matrimonial contract by the common and ecclesiastical

law, exists in those American states where the common
laAV has not been altered on this point, or remains in

force, as in New-York, South Carolina, and Kentucky.

The New- York Revised Statutes had, indeed, introdu-

ced and prescribed regulations for the due solemnization

and proof of marriage. Marriages were directed to be

solemnized only by a minister of the gospel or priest, or

by a mayor, recorder, or alderman of the cities, or a judge

of the county courts, or a justice of the peace. Marriage,

when solemnized by a minister, was to be according to

said, in Read v. Passer, 1 Esp. Rep. 213, that a marriage might be inferred

from circumstances mentioned in the text, without a register, as well

since as before the marriage act of 26 Geo. II. Leader v. Barry, 1 Esp.

Rep. 353, S. P. It would seem to have been a question under the ecclesi-

astical law, prior to the English statute of 26 Geo. II., whether a contract

of marriage, though followed by cohabitation, was not essentially imper-

fect, unless it was solemnized by the intervention of a priest. There are

many cases and dicta joro and con, in the English books, which relate to

a validity of civil rights of marriage not so solemnized. They are collected

in 2 Roper on Husband and Wife, Addenda by Jacob, 445—475, and in

Shelford on Marriage and Divorce, 35—38. Thus it was said that a mar-

riage not duly solemnized would not entitle the wife to dower. (Perkins,

sec. 194,306,) nor entitle the husband to administer on his wife's estate.

Haydon v. Gould, in the court of delegates, 1 Salk. Rep. 119. The inter-

vention of a person in holy orders seems to have been assumed in the cases

as a material circumstance. The King v. The Inhabitants of Brampton,

10 East, 282. La Tour v. Teesdale, 8 Taunt. Rep. 830. The interven-

tion of a priest was required by the church of Rome in a decree of the

Council of Trent. Before Pope Innocent III., marriage was totally a civil

contract. The intervention of a priest to solemnize the contract, was

merely^'wm positivi and these private contracts of marriage, as Blackstone

observes, (1 Comm. 439,) were " valid marriages to many purposes." In

North Carolina, in the case of the Slate v. Samuel, 2 Dev. <^ Bat. 177.

181, it was held that a contract of marriage in verbis de prcBsenti, though

followed by cohabitation, was not a legal marriage in that state, unless

celebrated by some person in a sacred office, or entered into before some

one in a public station and judicial trust. Consequently the marriage of

slaves as usually existing, consisting of cohabitation merely by the permis-

sion of the owners, did not constitute the legal relation of husband and

wife.
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the forms of his church, and when by a magistrate, with-

out any particular form, except that the parties must

solemnly declare that they take each other as husband

and wife, and there must be at least one witness present,

besides the minister or magistrate. The minister or ma-
gistrate was required to ascertain the names and resi-

dence of the parties, and their competency as to age, and
the name and residence of the witness or witnesses, not

exceeding two, if more than one be present, and to satisfy

himself of the identity of the parties. It was made a

misdemeanor, knowingly to marry persons, when either

is under the age of legal consent, or under any legal im-

pediment, or wants understanding. The minister or

magistrate was to furnish, on request, to either party, a

certificate of the marriage, and of the above facts ren-

dering it lawful. The certificate was to be filed with

the city or town clerk where the marriage was had, or

where either of the parties resided, within six months,

and a due entry thereof made.a These regulations were

found to be so inconvenient, that they had scarcely gone

into operation when the legal efficacy of them was de-

stroyed, and the loose doctrine of the common law re-

stored by the statute of 20th April, 1830, declar-

*89 ing, that the solemnization, ofmarriage need not *be

in the manner above prescribed, and that all law-

ful marriages contracted in the manner in use before the

Revised Statutes, should be as valid as if the article con-

taining those regulations had not been passed.

b

a New-York Revised Statutes, vol ii. p. 139, 140, sec. 8—19.
b This would appear to amount to a complete repeal of the above regu-

lations, as a matter of binding obligation ; and yet the same act of the 20th

of April, 1830, means to retain those prescriptions, for it makes several

amendments to the original regulations, and which are incorporated into the

abstract of them given in the text. The regulations amount, therefore, only

to legislative recommendation and advice. They are not laws, because they

do not require obedience ! The statutes of several of the states, as Pv'Ias-

sachusetts, Connecticut, &c., direct that the justice or minister, before whom
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By the Scots law, a previous publication of the inten-

tion of the parties is required, though a clandestine mar-

riage without such public notice is still valid in law, and

only subjects the parties to certain penalties.^- It has

been the usual practice with nations, to prescribe certain

forms and ceremonies, and generally of a religious na-

ture, as being requisite to accompany the celebration of

the marriage solemnity.^ In the Roman catholic church

marriage is elevated to the dignity of a sacrament, and

clothed with rehgious solemnities. But in France, under

the revolutionary constitution of 1791, marriage was

declared to be regarded in law as a mere civil contract.

The same principle was adopted in the code Napoleon

;

and now, says Toullier,^ the law separates the civil con-

tract entirely from the sacrament of marriage, and does

not attend to the laws of the church, and the nuptial

benediction, which bind only the conscience of the faith-

ful. The statute of 26 Geo. II. required all marriages in

England, without special license to the contrary, to be

solemnized with publication of bans in a parish

church, or pubhc chapel. *In most cases, the ob- *90

servance of the positive municipal regulations,

was made necessary to the validity of the marriage ; but

the painful consequences of such a doctrine recommended

a less severe discipline, in respect to the parties them-

selves and their issue. The statute of 3 Geo. IV. relaxed

the rigour of the former statute in some particulars,

but that statute was repealed by the 4 Geo. IV. c. 76,

marriages shall be solemnized shall keep a record thereof, and return the

same to the town clerk to be recorded. So the statute of New-York of

April, 28th, 1847, ch. 152, has again provided for the registry of births,

marriages, and deaths within the state.

a 1 ErsJc. Inst. 91, 93. WDoualVs Inst. vol. i. p. 112.

b Selden's Uxor Ebraica,h. 2, ch. 1, lib. 2, jaassm. 2 Potter's Greek

Antiq. 279, 283. Dr. Taylor's Elem. 275, 278. Jewish Antiquities, by

Th. Lewis, vol. iii. p. 293—304.

° Droit Civil Francois, torn. i. No. 494.
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which restored much of the former severity, and now

forms, with some subsequent variations, the matrimonial

law of England. By that statute the bans of matri-

mony are to be published in the parish church or chapel

upon three preceding Sundays, and the marriage is to be

solemnized in the same place. The marriage of a minor

against the consent of parents, is not absolutely void,a

but a wilful marriage made knowingly by both parties,

without due publication of bans, or elsewhere than in a

parish church or chapel, unless under special license, or

celebrated by a person not in holy orders, renders it void.b

This last statute underwent some modifications by the

act of 6 and 7 Will. IV. c. 85, relative to marriages not

solemnized according to the rites of the church of Eng-

land, and for relief as to marriage of dissenters from the

established church.

c

a See ante, p. 85, n. h.

b Dormer v. Williams, 1 Curiies, 870. Rex v. Tibshelf, 1 B. ^ Ad. 195.

Rex V. VVraxton, 4 B. ^ Ad. 640, stat. 4, Geo. IV, c. 76, sec. 22. Both

parties must be cognizant of the fraud under this statute. Clowes v. Clowes,

Arches Court of Canterbury, 1842.

c The provisions alluded to in the text, are more specially stated as fol-

lows: By the marriage act of 4 Geo. IV., c. 76, a marriage is absolutely

null and void, if any persons shall knowingly and wilfully intermarry, in

any other place than a church, or such public chapel wherein bans may be

lawfully published, (unless by special license :) or shall knowingly or wil-

fully intermarry without due publication of bans, or license from a person

having authority to grant the same, first obtained ; or shall knowingly and

wilfully consent to, or acquiesce in, the solemnization of such marriage by

any person not being in holy orders. But the subsequent statutes of 6 and

7 Wm. IV., c. 85, and c. 88. 7 Wm. IV., and I Vict. c. 22, and 3 and 4

Vict. c. 92, have so far modified these provisions, as to allow marriages, not

only by special license, by the surrogate's license, and by bans, but also by

the superintendent's registrar's certificate, without license, or by his certi-

ficate loith license. It is declared further, that the statutes do not extend

to marriages by British subjects taking place out of England, and are valid

if made in the form requisite by the law of the place where the solemniza-

tion is had, and the law is understood to be the same, though the parties

eloped from England on purpose to evade the English law of marriage.
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In the states of Maine, New-Hampshire, and Mas-

sachusetts, it is requisite, by statute, to a vaUd marriage,

that it be made by pubUcation of bans, and in the pres-

ence and with the assent of a magistrate, or a stated or

ordained minister of the gospel ; and if the parties be

imder the age of twenty-one years if a male, or eighteen

if a female, the magistrate or minister is not to solemnize

the marriage, without the consent of the parent or guar-

dian, if any there be. But though a marriage without

publication of bans, and without the consent of the pa-

rents or guardians, will expose the officer to a penalty

for breach of the statute, yet a marriage so had would

seem to be lawful and binding provided there was the

presence and assent of a magistrate or minister, and the

marriage be in other respects lawful, and be consumma-

ted with a belief of its validity. a The statute law of

Connecticut^ requires the marriage to be celebrated by a

clergyman or magistrate, and requires the previous pub-

lication of the intention of marriage, and the consent of

parents, if the parties be under age, and a certificate of

the marriage to be recorded, and it inflicts a penalty on

those who disobey the regulation ; but it is the opinion

of the learned author of the Treatise on the Domestic

RelationSjC that the marriage, if made according to the

common law, without observing any of those statute

regulations, would still be a valid marriage. This

1 Milford V. Worcester, 7 Mass. Rep. 48. Londonderry v. Chester, 2 A^.

H. Rep. 268. Mass. Revised Statutes, 1836, p. 476. Ligonia v. Buxton,

2 Greenleaf's Rep. 102. By the early laws of the colony of New-Jersey,

marriage was to be preceded by publication of bans, and the omission sub-

jected the party in default to a penalty. Learning cf Spicer's Collections,

p. 235. In Indiana, marriages are required to be solemnized by a clergy,

man, judge or justice, under the authority of a license from the clerk of the

circuit court of the county, and if the parties be under the ages of 21 and

12, the license must not be granted without the consent of the parents or

guardians. R. Statutes of Indiana, 1838, p. 410.

b Statutes of Connecticut, 1838, p. 412.

c Reeve's Domestic Relations, p. 196, 200, 290.
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*91 I should infer, from the case of * Wyckoff v.

Boggs^^ to be the rule in New-Jersey, where the

marriage contract is under similar legislative regulations.

It is the doctrine judicially declared in New-Hampshire,

Pennsylvania, and Kentucky, and by statute in Alabama
and Vermont ; and the marriage is held valid as to the

parties, though it be not solemnized in form, according

to the requisitions of their statute law.b There are pro-

bably statutory provisions of a similar import in other

states of the Union
;
and wherever they do not exist and

specially apply, the contract is, everywhere in this

country, (except in Louisiana.) under the government of

the English common law. c

(7.) It has been a point much discussed in the English

courts, whether a clandestine marriage in Scotland, of

Enghsh parties, who resided in England, and resorted to

Scotland, with an intent to evade the operation of the

a 2 Halsted's Rep. 138. See also the opinion of Ford, J., 6 Ibid. 20.

b 2 New Hampshire Rep. 268. 3 MarshalVs Rep. 370. 2 WatVs Penn.

Rep. 1. Toulmin's Dig. of the Law of Alabama, p. 576. Revised Sta-

tutes of Vermont, 1839, p. 318. In Pennsylvania the statute imposes a

penalty on a magistrate or minister for marrj'iug a minor or an apprentice

without the parents' or the master's consent.

^ The statutory regulation of marriage in Ohio, is essentially the same.

Statutes of Ohio, 1831. The statute in that state regulating marriages

provides, that parties of the ages of 18 and 14 may marry, but if the male

be under 21 and the female under 18, the previous consent of the parent or

guardian is requisite ; and there must also be a publication of bans on two

several days of public worship in the presence of the congregation, or else

a license from the clerk of the county court where the female resides, and

the person who marries the parties without such publication and license, for-

feits a heavy penalty. In North Carolina, a succession of statutes, in 1715,

1741, 1766, and 1778, regulated marriages, and Tennessee adopted the sta-

tute law of her parent state ; and it has been adjudged that if a marriage be

celebrated without the license prescribed by statute, or, in its absence with-

out a lawful certificate of the publication of the bans of marriage, it is an

illegal and void marriage, at least in respect to a public prosecution for big-

amy. Bashaw v. Tennessee, 1 Yerger's Rep. 117. To marry persons

without a license from the clerks of the court of ordinary, or instead there-

of, without a publication of the bans of marriage three times in some pub-

lic place of worship, subjects the party to a penalty in Georgia. Prince's

Dig. 1837, p, 231, 649. Hotchkiss's Dig. 1845, p. 329.
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English marriage act, could be received and considered

in England, as valid. Though we may not, in this coun-

try, have at present, any great concern with that question,

the principle is nevrertheless extremely important in the

study of the general jurisprudence applicable to the mar-

riage contract.

As the law of marriage is a part of the jus gentium,

the general rule undoubtedly is, that a marriage, valid or

void by the law of the place where it is celebrated, is valid

or void everywhere. a An exception to this rule is stated

by HuberuSjb who maintains that if two persons, in order

to evade the law of Holland, which requires the consent

of the guardian or curator, should go to Friezeland, or

elsewhere, where no such consent is necessary, and there

marry, and return to Holland, the courts of Holland

^ Scrimshire v. Scrimshire, 2 Hagg. Cons. Rep. 407, 419. Harford v.

Morris, 2 Hagg. Cons. Rep. 423—436. Lord Tenterden, in Lacon v. Hig-

gins, 3 Siarkie's N. P. Cases, 178. But it is not universally true, without

exception, that a marriage not valid by the lex loci, is also invalid every

where, for this in certain cases of insuperable difficulty might prevent a

subject from marrying abroad. Lord Stoweli, in 2 Hagg. Cons. Rep. 390,

391. Shelford on Marriage and Divorce, p. 143. An exception to the rule

that a marriage valid at the place where it was contracted is valid every-

where, is the case of a marriage involving polygamy or incest, for no Chris-

tian country will recognise such marriages. Warrender v. Warrender, cited

in a note to § 114, to 9 Bligh. 112. Story on the Covfiict of Laws, § 113

—114.

b De Covflictu Legum, sec. 8. Bouheir, Cout. de Bourg. eh. 28, p. 557,

and P. Voet, de Statutis, p. 268, are cited in Story's Commentaries on the

Conflict of Laws, p. 115, 116, to the same point. Surge, in his Comrn. on

Colonial and Foreign Laws, vol. i. 194, considers that the English decis-

ions are not inconsistent with the doctrine in Huher, because the going to

Scotland to avoid the restraints of the English marriage act, and marrying

and returning forthwith to England, is not an evasion or in fraud of the

marriage act, for that act contains no express prohibition of such marriages

or provision rendering them void. In my view of the subject those Scotch

marriages betv/een English fugitives and transient parties are palpable eva-

sions of the English statute, and completely within the complaint and the

censure of Huher, and the English courts carry the doctrine in support

of such fraudulent marriages as far as any of the Massachusetts decisions

to which the learned author refers.
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would not be bound by the law of nations to hold

the marriage valid, because it would be an act of ad
eversionem juris nostri. In opposition to this opinion,

we have the decision of the court of delegates in

*92 England, in 1768, in *Compto7i v. Beareroft,^

where the parties, being English subjects, and one

of them a minor, ran away, without the consent of the

guardian, to avoid the English law, and married in Scot-

land. In a suit in the spiritual court, to annul the mar-

riage, it was decided, that the marriage was valid. This

decision of the spiritual court has been since frequently

and gravely questioned. Lord Mansfield, a few years

before that decision of the delegates, intimated pretty

strongly,^ his opinion in favor of the doctrine inHuberus,

though he admitted the case remained undecided in Eng-
land. The settled la,w is now understood to be, that

which was decided in the spiritual court. It was assu-

med and declared by Sir George Hay, in 1776, in Harford
V. Morris,^ to be the established law. The principle is,

that, in respect to marriage, the lex loci contractus pre-

vails over the lex do7Jiicilii, as being the safer rule, and

one dictated by just and enlightened views of interna-

tional jurisprudence. This rule was shown, by the

foreign authorities referred to by Sir Edward Simpson, in

1752, in the case of Scrimshire v. Scrimshire,^ to be the

law and practice in all civilized countries, by common
consent and general adoption. It is a part of the jus
gentium of Christian Europe, and infinite mischief and
confusion would ensue with respect to legitimacy, succes-

sion, and other rights, if the validity of the marriage

a BuUer's N. P. 114. 2 Hagg. Consist. Rep. 443, 444, S. C.

b Robinson v. Bland, 2 Burr. Rep. 1077.

" 2 Hagg. Consist. Rep. 428-433. Doe v. Vardill, 5 Barnw. ^ Cress.

438, S. P.

d Hagg. Consist. Rep, 412—il6. See also, Story's Commentaries on

the Conflict of Laws, p. 112—115, and Lord Stowel in Dalrymple v. Dal-

rymple, 2 Hagg. Cons. Rep. 59. J. Voet ad Pand. 23, 2, 4. Merlin's

Rep. tit. Marriage, sec. 1.
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contract was not to be tested by the laws of the country

where it was made. This doctrine of the Enghsh eccle-

siastical courts was recognised by the supreme court of

Massachusetts, in Medway v. Needham]^ and though

the parties, in that case, left the state on purpose to evade

its statute law, and to marry in opposition to it, and be-

ing married, returned again, it was held that the

*marriage must be deemed valid, if it be vahd ac- *93

cording to the laws of the place where it was con-

tracted, notwithstanding the parties went into the other

state with an intention to evade the laws of their own.
It was admitted, that the doctrine was repugnant to the

general principles of law relating to other contracts ; but

it was adopted in the case of marriage, on grounds of

policy, with a view to prevent the public mischief and the

disastrous consequences which would result from hold-

ing such marriages void. It was hinted, however, that

this comity, giving effect to the lex loci, might not be

applied to gross cases, such as incestuous marriages,

which were repugnant to the morals and policy of all

civilized nations.^ This comity has been carried so far

as to admit the legitimacy of the issue of a person who
had been divorced a vinculo for adultery, and who was
declared incompetent to remarry, and who had gone to a

neighboring state, where it was lawful for him to remarry,

and there married.

c

a 16 Mass. Rep. 157. Putnam v. Putnam, 8 Pick. Rep. 433, S. P.

b See also Greenwood v. Curtis, 6 Mass. Rep. 358. Huber. de Conf.

Leg. lib. 6, tit. n. 8. Heinec. Elem. Jur. Nat. et Gent. lib. 2, c. 2, see. 41,

S. P.

c West Cambridge v. Lexington, I Pick. Rep. 506. A person was dis-

abled from re-marrying by the laws of Kentucky, and yet his marriage in

Tennessee was held valid there, for penal laws have no exterritorial forcj.

Dickson v. Dickson, 1 Yerger, 110. But in Conway v. Beazley, 3 Hagg.
E. Rep. 639, the lex loci contractus as to marriage, was held not to pre-

vail under the law of the domicil, when either of the contracting parties

was under a legal incapacity to contract by the law of the domicil. Hu-
berus, De Conflictu Legum, lib. 1. tit. 3, sec. 8, also admits that an inces-

tuous connexion formed abroad is not to be recognized ; nor will the Eng-

Vol. II. 9
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lish courts, while they recognize the validity of foreign marriages, admit

the legal consequences abroad of a foreign marriage, such as the legitima-

tion of antenuptial offspring. Doe v. Vardill, 5 Barnw. ^ Cress. 438. See

Infra, 209. The Massachusetts Revised Statutes of 1835, have altered

the law in this respect in that state, by declaring that if persons resident

in that state, contract marriage contrary to the provisions of the statute

law, and, in order to evade them, go out of the state and marry, and return

and reside there, «uch marriage is declared void within the state. By the

French civil code, No. 63, publication of bans is to precede marriage ; and

by the article No. 170, if a Frenchman marries in a foreign country, the

same regulation is still to be observed ; and yet, according to TouUier, Droit

Civil Francais, torn. i. No. 578, and note ihid, the omission to comply with

the prescribed publication does not render the marriage void, whether cele-

brated at home or abroad. But if the marriage of a Frenchman abroad

be within the age of consent fixed by the French code, though beyond the

age of consent fixed by our law, it would seem that the marriage would not

be regarded in France as valid, though valid by the law of the place

where it was celebrated. The French code, No. 170, requires the obser-

vance, by Frenchmen, of the ordinances of that code, though the marriage

be abroad, for personal laws follow Frenchmen wherever they go. Toul-

lier. Droit jPrancais, tom. i. Nos. 118 and 576. Repertoire de Jurispru-

dence, tit. Loi, sec. 6. It was testified by the French consul at London, in

Lacon v. Higgins, 2 Dowland ^ Ryland N. P. Cases, 38, that a marriage

in France, contrary to the prescribed solemnities in art. 63, 64, 74, of the

Code Napoleon, would be absolutely null and void. Mr. Justice Story, in

his Com. on the Covjiict of Laws, p. 117, justly questions the wisdom of

these stern and unrelenting rules of the French code.

The incidents to marriage respecting rights and property under the ope-

ration and collision of foreign and domestic law, have been a fruitful source

of discussion among foreign jurists. Their refinements and speculations

have been examined by Mr. Justice Story, {Com. on the Conflict of Laws,

ch. 6,) and he draws the following conclusions from a survey of the writ-

ings and cases, foreign and domestic, relating to the subject. (1) That

where there is a marriage in a foreign country, and an express nuptial con-

tract concerning personal property, it will be sustained every where, unless

it contravenes some positive rule of law or policy. But as to real property,

it will be made subservient to the lex rei sitcB. (2.) Where such a contract

applies to personal property, and there is a change afterwards of the mat-

rimonial domicil, the law of the actual domicil will govern as to future ac-

quisitions. (3.) If there be no such contract, the matrimonial domicil gov-

erns all the personal property every where, but not the real property. (4.)

The matrimonial domicil governs as to all acquisitions present and future,

if there be no change of domicil. If there be, then the law of the actual

domicil will govern as to future acquisitions, and the law rei sitcB as to real

property. Story^s Com. on the Conflict of Laws, p. 160, 161. The Eng-

lish law, according to Lord Eldon, (Lashley v. Hogg, cited in Robertson's

Appeal Cases, p. 4. Selkrig v. Davies, 2 Rose Bank Cases, p. 99,) is, that
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if there be no special contract, the law of the actual domicil at the dissolu-

tion of the marriage, governs as to all the property, whether acquired be-

fore or after the change of the matrimonial domicil. But if there was no

change of the matrimonial domicil, the law of that domicil governed the

personal property, wherever acquired and wherever situated. This is also

the law in Louisiana. Saul v. His Creditors, 17 Martin's Rep. 569, 603

—

5 ; and it is a principle which best harmonizes with the analogies of the

common law. Story's Com. 142, 143. The foreign jurists do not gener-

ally agree to these conclusions, but they insist that the change of domicil

after marriage, does not change the law of the matrimonial domicil, as to

pastor future acquisitions. (Story's Com. 144—149.) But it is agreed

that nuptial contracts follow the parties into foreign countries, and bind

them. Murphy v. Murphy, 5 Martin's Rep. 83. Decouche v. Savatier, 3

Johns. Ch. Rep. 190. Story's Com. 155. If, however, the marriage takes

place in a foreign country in transitu, and where the parties had no inten-

tion of fixing their domicil, the law of the actual or intended domicil of the

parties governs the case as to the incidents of marriage ; and it is the gen-

eral rule, that if the husband and wife had different domicils when they

married, the domicil of the husband became the true and only matrimonial

domicil. Le Breton v. Nouchet, 3 Martin's Rep. 60. Ford's Curators v.

Ford, 14 ibid. 574. This is the opinion of all the foreign jurists. Story's

Com. 163—166.
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LECTURE XXVIJ.

OF THE LAW CONCERNING DIVORCE.

When a marriage is duly made, it becomes of per-

petual obligation, and cannot be renounced at the plea-

sure of either or both of the parties. It continues, until

dissolved by the death of one of the parties, or by
divorce.

(1.) Of Divorce a vinculo.

By the ecclesiastical law, a maiTiage may be dissolved

and declared void ah initio, for canonical causes of im-

pediment, existing previous to the marriage. Divorces

a vinculo matrimonii, said Lord Coke,a are causa prcBcon-

tractus, causa metus, causa itnpotenticB seu frigiditatis,

causa affinitatisy causa consanguinitatis. We have

seen how far a marriage may be adjudged void, as being

procured by fear or fraud, or contracted within the for-

bidden degrees. The courts in Massachusetts, Delaware,

Ohio, North Carolina, Alabama, Illinois, and probably in

other states, are authorized by statute to grant divorces

causa impotenticB ; and in Connecticut, imbecility has

been adjudged sufficient to dissolve a marriage, on the

ground of fraud.b The canonical disabilities, such as

consanguinity, and affinity, and corporeal infirmity, ex-

isting prior to the marriage, render it voidable only, and
such marriages are valid for all civil purposes, unless

sentence of nullity be declared in the lifetime of the par-

ft Co. Liu. 235, a.

b Benton v. Benton, 1 Dm/s Rep. 111. Dane's Ahr. of American Law,
ch. 46, art. 9, sec. 14. Revised Laws of Illinois, 1833.
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ties
;
and it cannot be declared void for those causes

after the death of either party. »• *But the civil *96

disabilities, such as a prior marriage or idiocy,

make the contract void, ah initio^ and the union meretri-

cious.b In New-York, it was adjudged, in Burtis v.

Burtis,^ that corporeal impotence was not, under the

existing laws, a cause of divorce, and that the English

law of divorce on that point had never been adopted.

The new French code will not allow such an allegation

by the husband ]^ and Toulliere condemns a decree of

divorce, causa impotentice, which was pronounced in

a 1 Blacks. Com. 434, 435. Bury's case, 5 Co. 98 b. 2 PhilL Rep. 19.

b Elliott V. Gurr, 2 Phillimore's Rep. 16. Rex v. Wraxton, 4 Bar. ^
Adolph. 640. By the Massachusetts Revised Statutes, 1835, all marriages

prohibited by law on account of consanguinity or affinity, or when the for-

mer wife or husband is living, or when either party was at the time insane,

or an idiot, or between a white person and a negro, Indian, or mulatto, are

declared to be absolutely void, without a decree of divorce, or other legal

process ; though, if the case be doubtful in point of fact, a libel for a divorce

may be filed and prosecuted. So if persons marry under the age of con-

sent, and separate during such nonage, and not cohabit afterwards, the

marriage is void without any decree of divorce. Divorce a vinculo may be

decreed for adultery or impotency in either party, or when either is sen-

tenced to confinement in the state prison. The issue of any marriage de-

clared null by decree, on account '6f consanguinity or affinity, or of any

marriage between a white person and a negroj Indian, or mulatto, are to

be deemed illegitimate. It is otherwise upon the dissolution of a marriage

on account of nonage, insanity or idiocy. So the issue Is also legitimate if

the marriage be dissolved for bigamy, provided the second marriage was
contracted in good faith, and with the full belief that the former husband

or wife was dead. So in Vermont marriages prohibited by law, on account

of consanguinity or affinity, or on account of a former wife or husband

living, are absolutely void without legal process or decree. A libel for the

purpose may be filed in doubtful cases. If the marriage be declared void

on account of consanguinity or affinity, the issue to be deemed illegitimate.

See Revised Statutes of Vermont, 1839, p. 322 ; and I take the occasion

to observe, that this new revised code of Vermont, does credit to the learn-

ing, judgment and taste with which it was prepared, digested and pub-

ished.

c 1 Hopkins' Rep. 557.

d Code Civil, art. 313.

^ Droit Civil Francais, torn. i. No. 525.
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France, in 1808, as contrary to the spirit of the code, and

leading to scandalous inquiry.

Since the New-York decision above mentioned, the ju-

risdiction of the court of chancery, on this subject, has

been enlarged, and the New- York Revised Statutes have

authorized the chancellor, on a suit before him by bill,

to declare void the marriage contract ; 1. If either of the

parties, at the time of the marriage, had not attained the

age of legal consent. 2. If the former husband or wife

of the party was living, and the marriage in force. 3. If

one of the parties was an idiot or lunatic. 4. If the con-

sent of one of the parties was obtained by force or fraud.

5. If one of the parties was physically incapable of en-

tering into the marriage state. All issues upon the

legality of a marriage, except where it is sought to be

annulled on the ground of the physical incapacity of

one of the parties, are to be tried by a jury upon the

award of a feigned issue. fl-

it is further provided, that a marriage shall not be an-

nulled for the first cause above mentioned, on the appli-

cation of a party who was of legal age at the time of

the marriage, or if the parties, after they had attained

the age of consent, had for any time freely cohabited as

husband and wife. It may be annulled for the

*97 second cause on the application of either *party

during the life of the other, but if it was contracted

in good faith, and with the full belief of the parties that

the former husband or wife was dead, the issue thereof

shall be entitled to succeed to the estate of the parent,

equally as legitimate children. It may be annulled for

the third cause, on the application of any relative of the

idiot or lunatic interested to avoid the marriage, or by

his next friend. But any free cohabitation of husband

and wife after the lunacy has ceased, will be a bar to the

divorce ; and the children of a marriage annulled on the

ground of lunacy or idiocy, are entitled to succeed, as

» N. y. Revised Statutes, vol. ii. 142, sec. 20. Ibid. 175, sec. 45.
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legitimate children. A marriage may be anmiUed for

the fourth cause above mentioned, during the life of the

parties, on the application of the party whose consent

was unduly obtained, provided there has been no subse-

quent voluntary cohabitation as husband and wife. The

custody of the issue of such a marriage is to be given to

the innocent parent, and a provision for their education

and maintenance may be made out of the estate of th6

guilty party. A marriage is to be annulled for the fifth

and last cause above mentioned, only on the application of

the injured party, and the suit must be brought within

two years from the solemnization of the marriage.^

These cases are all founded on the ground of the nul-

lity of the marriage contract, for causes existing at the

time it was formed
;
but there is one other case in which

the marriage contract may be dissolved for a cause accru-

ing subsequently. During the period of our colonial

government, for more than one hundred years preceding

the revolution, no divorce took place in the colony of

New-York
;
and for many years after New-York became

an independent state, there was not any lawful mode of

dissolving a marriage in the lifetime of the parties, but

by a special act of the legislature. This strictness was

productive of public inconvenience, and often forced the

parties, in cases which rendered a separation fit

*and necessary, to some other state, to avail them- *98

selves of a more easy and certain remedy. At

last, the legislature, in 1787, authorized the court of

chancery to pronounce divorces a vinculo^ in the single

case of adultery, upon a bill filed by the party aggrieved.

As the law in New-York now stands, a bill for a divorce

for adultery, committed by either husband or wife, can

be sustained in three cases only
;

(1.) If the married par-

a iV. Y. 1?. 8., vol. ii. p. 142, 143. sec. 21—33. The Revised Statutes of

Vermont, 1839, p. 322, 323, contain the same provisions as the New-York

statute relative to the above cases of divorce, and the jurisdiction is vested

in the supreme court.
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ties are inhabitants of the state at the time of the com-

mission of the aduUery : (2.) If the marriage took place

in the state, and the party injured be an actual resident

at the time of the adultery committed, and at the time

of filing the bill : (3.) If the adultery was committed in

the state, and the injured party, at the time of filing the

bill, be an actual inhabitant of the state. ^ If the defen-

dant answers the bill, and denies the charge, a feigned

issue is to be awarded, under the direction of the chan-

cellor, to try the truth of the charge before a jury, in a

court of law. Upon the trial of the issue, the fact must

be sufficiently proved by testimony, independent of the

confession of the party ; for, to guard against all kinds

of improper influence, collusion, and fraud, it is the gene-

ral policy of the law on this subject, not to proceed solely

upon the ground of the confession of the party to a dis-

solution of the marriage contract. The rule that the

confession of the party w^as not sufficient, unless sup-

ported by other proof, was derived from the canon law,

and arose from the jealousy that the confession might be

extorted, or made collusively, m order to furnish means
to affect a divorce.

^

If the defendant suffers the bill to be taken pro
"^99 confesso, *or admits the charge, it would be equal-

^ New- York Revised Statutes, vol. ii. p. 144, sec. 38, 39. It was ad-

judged in New-Jersey, in the case of the State v. Lash, 1 Harrison's Rep.

380, that a married man is not guilty of adultery, in having carnal con-

nexion with an unmarried woman. In Vermont an act of that kind, be-

tween such parties, is punished by fine and imprisonment as in cases of

adultery. Revised Statutes of Vermont, 1839, p. 443. So in Tennessee

and in some of the other states, the living together by unmarried persons

in illicit connection is an indictable offence.

b Burns' Eccl. Law, tit. Marriage, sec. 11. Traite de VAdultere, par

Fournel, p. 160. Pothier, Contrat de Marriage, No. 517, 518. Baxter v.

Baxter, 1 Mass. Rep. 346. Betts v. Betts, 1 Johns. Ck. Rep. 197. The
New-York Revised Statutes, vol. ii. p. 144, sec. 36, and the Vermont Re-

vised Statutes of 1839, p. 323, provide that no sentence of nullity of mar-

riage can be pronounced solely on the declarations or confessions of the

parties, but other satisfactory evidence of the existence of the facts, on

which the decree is to be founded, must be required.
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ly dangerous to act upon that admission of the bill,

and the statute therefore directs, that the case be re-

ferred to a master in chancery, to take proof of the adul-

tery, and to report the same, with his opinion thereon.

If the report of the master, or the verdict of the jury, as

the case may be, shall satisfy the chancellor of the truth

of the charge of adultery, he may then decree a dissolu-

tion of the marriage ; but this dissolution is not, under

certain circumstances, to affect the legitimacy of the chil-

dren. If the wife be the complainant, the legitimacy of

any children of the marriage, born or begotten of her be-

fore the filing of the bill, are not to be affected by the de-

cree
; and if the husband be the complainant, the legiti-

macy of children, born or begotten before the commission

of the offence charged, are not affected by the decree,

though the legitimacy of other children of the wife may
be determined by the court upon the proofs in the cause. ^

The defendant, by way of punishment for the guilt, is

disabled from remarrying during the life of the other

party, b

The statute further provides, that if the wife be the

complainant, the court is to make a suitable allowance,

in sound discretion, out of the defendant's property, for

the maintenance of her and her children, and to compel

the defendant to abide the decree. The chancellor is

also to give to the wife, being the injured party, the ab-

solute enjoyment of any real estate belonging to her, or

of any personal property derived by title through her, or

acquired by her industry. c If, on the other hand, the

a N. Y. Revised Statutes, vol. ii. p. 145, sec. 40, 41. 43, 44.

b Ihid. sec. 49.

<: Pending a suit in chancery by the wife, or in the consistory court by
the husband for a divorce, it is a general rule of ecclesiastical law that the

court may, under proper circumstances, and in its discretion, allow the

wife, by an order on the husband, a sum of money for carrying on the suit

as well as for immediate alimony. 2 Dickens, 498. 582. Oughton, 306,

tit. 206—209, sect. 7. Earl of Portsmouth v. Countess of P. 3 Addams,
63. Fournel Traite de VAdult. 365. Burns, tii. Marriage, ch. 11. sect.
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husband be the complainant, then he is entiled to retain

the same interest in his wife's real estate, which he would

have had if the marriage had continued ; and he is also

entitled to her personal estate and choses in action, which

she possessed at the time of the divorce, equally

"*100 as if *the marriage had continued ;
and the wife

loses her title to dower, and to a distributive share

in the husband's personal estate. a-

These are the statute provisions in New-York, on the

8. 2 Haggard, 199. 201. Mix v. Mix, 1 Johnson's Ch. Rep. 108. Den-

ton V. Denton, Ibid. 364. The New-York Revised Statutes, vol. ii. 148,

sect. 58, have expressly enforced this reasonable doctrine by declaring that

in every suit for a divorce or separation, the court in its discretion, may re-

quire the husband to pay any sum necessary to enable the wife to carry on

the suit during its pendency. But if the bill for divorce be filed by the hus-

band, the wife will not be allowed alimony, or an order for monies to enable

her to defend the suit, until she has by answer disclosed the nature of her

defence. Lewis v. Lewis, 3 Johnson's Ch. Rep. 519. In North Carolina,

the courts have no power to assist the wife in the above cases, pendente

lite, and Mr. Justice Gaston questions the policy of giving any such power.

Wilson V. Wilson, 2 Dev. ^ Battle, 377. I am entirely convinced, how-

ever, from my own judicial experience, that such a discretion is properly

confided to the courts. In New Hampshire, alimony is understood to be a

provision made to the wife upon a divorce a vinculo ; and it is not allowed

in any other case. Parsons v. Parsons, 9 N. H. Rep. 309.

a N. Y. Revised Statutes, \ol ii. p. 145, 146. sec. 45—48. The Revised

Statutes of Massachusetts, of 1835, part 2. tit. 7. ch. 76. sec. 27, 28 ; and

of Vermont, 1839, p. 325, 326, give the court similar discretion on divorce,

touching the care and maintenance of the minor children, and the resto-

ration to the wife of her estate, and of alimony, if necessary, if she be the

innocent party. So, in New-Jersey, the jurisdiction in all cases of divorce

is in the court of chancery proceeding regularly by bill as in other cases.

The bill may bg-:filed, if either party was an inhabitant of the state at the

time of the injury complained of; or where the marriage was in the state

and the complainant a resident therein at the time of the injury and the filing

of the bill ;—or where the adultery was committed in the state, and either

party a resident when the bill was filed. Elmer's Digest, 139. In the case of

Charruaud v. Charruaud, in chancery before Assistant V. C. in 1847, New-

York Legal Observer, vol. 1. 134, it was adjudged that upon the principles of

the common law, a divorce of the wife a vinculo for adultery annuls every

provision made for her in marriage articles or a marriage settlement in the

nature of jointure or otherwise, as well as any provision in articles execu-

ted upon a separation.
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subject of a divorce a vinculo matrimonii ; and it is re-

quisite, if the marriage was solemnized out of the state,

distinctly and certainly to make it appear upon the bill,

that both parlies were inhabitants of the state at the time of

the commission of the adultery ; or that the offence was

committed within the state, and the injured party an ac-

tual inhabitant at the time of exhibiting the bill. It must

also appear, if the parties were married within the state,

that the complainant was an actual resident at the time of

the offence, and of bringing the suit : and this means, that

the party's domicil was here, or that he had fixed his

residence animo manendi.^ Though the fact of adultery

a Mix V. Mix, 1 Johns. Ch. Rep. 204. Willamson v. Parisien, Ibid.

389. N. Y. Revised Statutes, vol. ii. p. 144. sec. 38. It was declared, in

Indiana, by law, in 1829—1830, that the laws concerning divorce, applied

only to citizens who had resided a year within the st^te. In Ohio, no peti-

tion for a divorce is sustained, unless the husband or wife applying has been

a bona fide resident in the state for two years, and an actual resident at

the time, of the county where the apphcation is made. In that case the

apphcation is to be sustained, whether the marriage, or the cause of divorce,

occurred within the state, or elsewhere. Statutes of Ohio, 1824, 1827. In

Michigan, the petitioner in equity for a divorce must have been a resident

of three years. Act of April 4th, 1833. So in North Carolina, in appli-

cation for a divorce, the party applying must have resided within the state

for three years, immediately preceding the filing of the petition or bill, un-

less it be in the case of a divorce a mensa for cruel treatment. There is

this further check, that the facts forming the ground of the complaint in

every case must have existed to the knowledge of the party at least six

months prior to the suit. 1 N. C. Revised Statutes, 1837, p. 240. In

Missouri, the petitioner for a divorce must have had a permanent residence

of one year, and the cause for it must have happened within the state.

R. S. of Missouri, 1835, p. 225. In Maine, it is held not to be necessary,

as a foundation of jurisdiction in a suit for a divorce, unless made so by

positive statute, that the fact of adultery should have been committed with-

in the state, in whose tribunals a decree of divorce is sought for that cause.

Harding v. Alden, 9 Greenleaj 's Rep. 140. The Vermont statute has

wisely guarded against imposition and abuse of jurisdiction on this subject

by declaring that no divorce shall be decreed for any cause, if the parties

had never lived in the state as husband and wife ; nor unless the hbellant

had resided in the state for one year next preceding the suit ; nor if the

cause accrued out of the state, unless the parties had, before it occurred,

lived as husband and wife in the state ; nor unless one of them was then
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be made out, it does not follow, as a matter of course,

that a divorce is to be awarded, for the remedy by di-

vorce is purely a civil and private prosecution, under the

control and at the volition of the party aggrieved, and
he may bar himself of the remedy, in several ways, by
his own act. (1.) Neither party can obtain a divorce for

adultery, if the other party recriminates, and can prove

a correspondent mfidehty. The delictum^ in that case,

must be of the same kind, and not an olfence of a differ-

ent character, a The compensatio criminis is the stan-

dard canon law of England in questions of divorce, and
it is founded on the principle that a man cannot be per-

mitted to complain of the breach of a contract which he

had first violated
;
and the same principle, it is to be pre-

sumed prevails in the United States.b (2.) So,

*10t if the injured *party, subsequently to the adultery,

cohabits with the other, or is otherwise reconciled

to the other, after just grounds of belief in the fact, it is

in judgment of law, a remission of the offence, and a bar

to the divorce. This is a general principle every where
pervading this branch of jurisprudence.c (3.) By active

Jiving in the state. Revised Statutes of Vermont, 1839, p. 324. So, in

New Hampshire, a divorce was refused, where the parties at the time of

the divorce, resided out of the state. Clark v. Clark, 8 N. Hamp. 21.

a Johnson v. Johnson, 4 Paige's Rep. 460. In Eldred v. Eldred, Cur-

teis, 376, and Dillon v. Dillon, 3 lb. 86 it was held that the wife could not

set up a charge of cruelty in bar of her husband's remedy of divorce for

adultery, nor will malicious desertion be a bar said Dr. Lushington ubi supra.

b Oughton's Ordo Judiciorum, vol. i. tit. 214. Forster v, Forster, 1

Haggard's Consist. Rep. 144. Proctor v. Proctor, 2 ibid. 292. Chambers

v. Chambers, 1 ibid. 439. Astley v. Astley, 1 Hagg. Eccl. Rep. 714.

Beeby v. Beeby, ib^'d. 789. Wood v. Wood, 2 Paige's Rep. 108. Whit-

tington V. Whittington, 2 Dev. ^ Battle, 64.

<^ Oughton's Ordo, ub supra, Burns Eccl. Law, tit. Marriage, sec. 11. 1

Ersk. Inst. 113, 114. 6 Mass. Rep. 147, anun. Williamson v. William-

son, 1 Johns. Ch. Rep. 492. Condonation is a conditional forgiveness, and

founded on a full knowledge of all antecedent guilt. Bramwell v. Bram-

well, 3 Hagg. Eccl. Rep. 629. Ibid. 351. Delliber v. Delliber, 9 Conn.

Rep. 233. See, also. Code Napoleon, art. 272. Civil Code of Louisiana,

art. 149. Van Leeuwen's Com. on the Roman-Dutch Law, p. 84, to the
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procurement, or passive and conscious toleration of his

wife's guilty conduct. a It is also well established, that

though mere time is no bar in the case of a woman,b yet

that lapse of time, or a long tacit acquiescence of the

husband in his wife's infidelity, even without cohabita-

tion, but without any disability on his part to prosecute,

will be deemed equivalent to a condonatio iiijuricB, and

bar a prosecution for a divorce, unless the delay be satis-

factorily accounted for. The husband is not to be per-

mitted, at any distance of time, to agitate such inquiries,

and especially where his tacit acquiescence continued

after his wife had formed another matrimonial connexion,

and he slumbered, in uncomplaining silence, until she

became the mother of a new race of children.^ The

same point of condonation. Condonation, or the forgiveness of the offence,

is of two kinds ; 1, By an express forgiveness or reconciliation ; 2. A ta-

cit remission of the offence by a return to connubial intercourse. Snow v.

Snow, Consist. Court, London. 1842. Condonation is not presumed as a

bar so readily against the wife as against the husband, for she has not the

same control. Condonation is accompanied with an implied condition, that

the injury shall not be repeated ; and a breach of the condition, even though

committed out of the jurisdiction of the court, revives the right to remedy

for the former injury. Durant v. Durant, 1 Hagg. Eccl. Rep. 733, 752,

761, 786, 793. Johnson v. Johnson, 4 Paige's Rep. 460. Burr v. Burr,

10 Paige, 20. Condonation is accompanied with this further condition in

the English law, that the wife shall be treated with conjugal kindness. Du-

rant v. Durant, sup. Bramwell v. Bramwell, 3 Hagg. Eccl. Rep. 635.

Johnson v. Johnson, 14 Wendell, 637. A guilty connivance on the part of

the wife to her husband's adultery, is not to be established without grave

and conclusive proof 3 Hagg. Eccl. Rep. 351.

^ To constitute a bar, by the ecclesiastical law, to the husband's com-

plaint of the adultery of the wife, arising from his presumed consent, there

must be corrupt connivance on his part. He must intentionally invite, or

encourage licentious conduct in the wife, or be knowingly accessory or privy

to the adultery. Rogers v. Rogers, 3 Hagg. Eccl. Rep 57. Rix v. Rix,

ibid. 74. Timmings v. Timmings, ibid. 76. Levering v. Levering, ibid.

85. Moorsom v. Moorsom, ibid. 87. Crewe v Crewe, ibid. 129, 131, 133.

Hoar v. Hoar, ibid. 137. Gilpin v. Gilpin, ibid. 150.

b Popkin V. Popkin, 1 Hagg. Eccl. Rep. 765, note.

c Williamson v. Williamson, ub supra. Best v. Best, 2 PJiillimore's

Rep. 161. Mortimer v. Mortimer, 3 Hagg. Consist. Rep.3l3. Whitting

ton V. Whittington, 2 Dev. cj- Bait. 64.
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Statute law of New-York has declared, that the court may-

refuse to decree a divorce, though the fact of adultery be

established. (1.) If the offence was committed by the

procurement or with the connivance of the complainant.

(2.) If it has been forgiven, and the forgiveness proved

by express proof, or by the voluntary cohabitation of the

parties with knowledge of the fact. (3.) Where
*102 the suit has not been brought within five *years

after the knowledge of the adultery. (4.) Or

where the complainant has been guilty of the same of-

fence. ^ xlU these exceptions, except the positive limita-

tion as to time, were, as we have already seen, settled

and acknowledged principles of general jurisprudence

applicable to the subject.

The policy of New-York has been against divorces

from the marriage contract, except for adultery. We
meet with a great variety of practice and opinion on this

subject, in this country and in Europe, and among an-

cient and modern nations ; but the stronger authority,

and the better policy, are in favour of the stability of the

marriage union. The ancient Athenians allowed divor-

ces with great latitude, but they were placed under one

important check, for the party suing for a divorce was
obliged to appeal to the magistrate, state the grounds of

complaint, and submit to his judgment. It was a reg-

ular action, analagous in substance to a bill in chancery

;

and if the wife was the prosecutor, she was obliged to

appear in person, and not by a proctor. ^ The Greeks

were comparatively exemplary in their domestic relations,

but the graver Romans permitted the liberty of divorce

to a most injurious and shameful degree.c The maxim
of the civil law was that matrimonia debent esse libera.

a N. Y. Revised Statutes, vol. ii. p. 145, sec. 42.

b Plutarch's Life of Alcibiades. Potter's Greek Antiq. 296, 297. Tay-

lor's Elements of the Civil Law, 352. 353.

c It is understood that Solon at Athens, as well as Augustus at Rome,

made adultery a public crime, and triable by a public prosecution.
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Either party might renounce the marriage union at plea-

sm-e. It was termed divortium si?ie causa or sine iilla

querela; and the principle is solemnly laid down in the

Pandects, that bona gratia matrimoniuni dissolvitur/'^

We find the Roman lawyers discussing questions of

property depending upon these voluntary divorces, or in

which Titia divortium a Seio fecit ; Mcevia Titio repu-

dium misit.^ This facility of separation tended to de-

stroy all mutual confidence, and to inflame every

trifling dispute. The abuse of divorce prevailed *in *103

the most polished ages of the Roman republic, and

it was unknown in its early history. Though the twelve

tables gave to the husband the freedom of divorce, yet

the republic had existed 500 years when the first instance

of a divorce occurred. c The Emperor Augustus en-

deavoured by law to put some restraint upon the facility

of divorce ;d but the check was overpowered by the in-

fluence and corruption of manners. Voluntary divorces

were abolished by one of the novels of Justinian, and

they were afterwards revived by another novel of the

a Dig. 24. 157. 62 and 64.

b Dig. 24. 3. 34 and 38. See, also, Heinecc. Antq. Rom. App. lib. i. No.

44 to 49, where the learnmg on the subject is abundant.

<^ The institutions of Romulus, tending to render the marriage union in-

dissoluble, were very much praised by Dionysius of Halicarnassus, Antiq.

Rom. lib. 2. According to Plutarch, Romulus instituted, that if the hus-

band abandoned his wife without due cause, he forfeited one half of his

goods to the wife, and the other half to the Goddess Ceres. How beauti-

fully Horace recommended the value and continuance of the marriage

union, must be familiar to every classical scholar:

Filices ter et amplius,

Quos irnipta tenet copula ; nee malis

Divulsus Querimoniis,

Svpretna citius solvet amor die.

Lib. 13 car. 14.

On the other hand, th ''oraan philosophers, poets and satirists, held up to

public scorn and indignation the wanton and extreme abuse of the libierty

of divorce. Seneca de Benef. iii. 16. Mattial, vi. 7. Ibid. lib. 9. Epig.

16. Juvenal, Sat. 6, v. 228.

<i Suet. ad. Aiis. 34.
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Emperor Justin.^ In the novel restoring the unUmited

freedom of divorce, the reasons for it are assigned ; and

while it was admitted that nothing onght to be held so

sacred in civil society as marriage, it was declared, that

the hatred, misery, and crimes, which often flowed from

indissoluble connexions, required, as a necessary remedy,

the restoration of the old law, by which marriage was

dissolved by mutual will and consent. b This practice of

divorce is understood to have continued in the Byzantine

or eastern empire, to the 9th or 10th century, and until

it Vv^as finally subdued by the influence of Christianity.

In modern Europe divorces are not allowed in the

Roman Catholic countries, because marriage is

*104 considered a *sacrament, and held indissoluble

during the life of the parties. This was formerly

the case in France \^ and it was the general doctrine in

the Latin, though not so either in the Greek or Pro-

testant churches.^ But the French revolution, like a

mighty inundation, swept away at once the laws and

usages of ages ; and, at one period, the French govern-

ment seemed to have declared war against the marriage

contract, and six thousand divorces are said to have ta-

ken place, in the city of Paris, in the space of two years

a Diet, du Dig. tit. Divorce, No. 617, 618. Nov. 117. c. 8, 9.

b Nov. 140.

c 2 Domai. 651. Traite de V Adult, par Fournel, 366. 370. Traite

du Contrat de Marriage, par Pothier, sec. 462, 466, 467.

d The canon of the Council of Trent, de sacramento matrimonii, in 1563,

recognized the indissolubihty of the marriage tie. The facihty of divor-

ces in Protestant Germany, is deemed by a late well-informed traveller,

{RusseVs Tour in Gerrnany,) to be no less injurious than the absolute indis-

solubility of that relation in Catholic countries. In 1817, 3000 marriages

were dissolved in Prussia? The Prussian code of 1794. prepared and

published under Frederick VVm. III., gave great and dangerous facility to

divorce, by allowing it for many causes fatal to the stability and sanctity

of the contract. In Austria divorces between Protestants may be had, not

only for several substantial causes, but at the request of both parties, on the

ground of unconquerable aversion. TurnbulVs Austria, vol. ii. p. 509.
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and three months. ^ The code Napoleon regards mar-

riage only as a civil contract, and allows divorces not

only for several reasonable causes, such as adultery, and

grievous injuries, to be submitted to a judicial tribunal,

but also without cause, and founded merely upon mutual

consent, according to the usage of the ancient Romans.

This consent is subjected to several restraints, which do

in fact create very great and serious checks upon the

abuse of the privilege.^ By the Dutch law, there are

but two just causes of divorce a vinculo^ viz. adul-

tery and malicious desertion ;c and, by the English

law, a marriage, valid in its commencement, cannot be

dissolved for any cause, without an act of Parliament. ^

This was not the case in England anciently ;e and until

the 44th EUz. divorces a vinculo were allowed for

adultery. But in FoliarnVs *case, 44 Eliz., it was *105

held, in the star chamber, that adultery was only

a cause of divorce a meiisa et thorof and the archbishop

of Canterbury said in that case, it had been so settled

before him, on appeal, by many divines and civilians.

In some of the United States, g divorces are restrained.

* Quarterly Review, No. 56, p. 509.

b Code Napoleon, No. 233, 275 to 297. ToulIier,in his commentaries on

the code, cannot withhold his astonishment at the perversion of moral sen-

timent which prevailed, even among the enlightened and exalted juriscon-

sults of ancient Rome, on the subject of the right of divorce. Droit Civil

Francaise, tom. 6. No. 294—298. Since the restoration of the Bourbon

dynasty the law of divorce in France has been changed, and in 1816 it was

confined to a judicial sentence of separation from bed and board.

c Voet de Divortiis et Repudiis, sec. 5. lib. 24. tit. 2. ,So, by the Scots'

law, there are two admissible causes of divorce, adultery and wilful deser-

tion by either party. Bell's Principles of the Law of Scotland, p. 419, 420.

d 1 Black's Com. 441. I observe that in the session ofParliament in 1844,

four different private acts of Parliament were passed in favour of divorces a

vinculo in individual cases, and allowing the husband to marry again.

« Bracton, fol. 92.

f Moore's Rep. 683. pi. 942. 3 Salh. 138.

& Georgia, Mississippi and Alabama. In Georgia two concurring verdicts

of special juries are conclusive on the subject of divorce, whether absolute or

YoL. II. 10
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even by constitutional provisions, which require to every

vahd divorce, the assent of two thirds of each branch of

the legislature, founded on a previous judicial investiga-

tion and decision. The policy of other states is exceed-

ingly various on this subject. In several of thema- no

divorce is granted, but by a special act of the legislature,

according to the English practice ; and in others,^ the

legislature itself is restrained from granting them, but it

may confer the power on the courts of justice. So strict

and scrupulous has been the policy of South Carolina,

that there is no instance in that state, since the revolu-

tion, of a divorce of any kind, either by the sentence of

a court of justice, or by act of the legislature. « In all

the other states, divorces a vinculo may be granted by

the courts of justice for adultery. <i In New-York the

only limited. There had been from 1800 to 1837, 291 legislative divorces.

Prince's Dig. 2d edit. p. 187.

a Virginia and South Carolina. In Virginia and Kentucky, the legis-

latures have always referred the judicial investigation of the facts constitu-

ting a ground for divorce a vinculo, in any given case, to the courts of jus-

tice. 3 B. Monroe, 91. In some of the states divorces by special acts of

the legislature are very common. In 1836, divorces a vinculo were granted

by the legislature of Illinois without any cause eissigned, and in 1837 by

that of Missouri, but in the latter state the equity side of the circuit courts

has regular jurisdiction conferred by statute over cases of divorce. R. S.

of Missouri, 1835, p. 225. In the states generally the legislatures may in

their discretion grant divorces in extraordinary cases, and they occasionally

exercise the power. In 1846 the Governor of Pennsylvania, in his message

strongly condemned the practice of granting legislative divorces.

The congress of the United States, by an act of the 15th of May, 1826,

ch. 46, annulled several acts passed by the governor and legislative council

of the Territory of Florida, granting divorces. This is an instance of a

strong national condemnation of the practice of granting legislative di-

vorces.

b Tennessee, North Carolina, Arkansas, Michigan, New -Jersey, Florida,

and New-York-
c South Carolina Equity Reports, vol. i. Inf. p. 54. Vol. ii. p. 646.

d In, Louisiana, by statute in 1827, a divorce a vinculo for adultery may

be obtained by judicial decree. Adams v. Hurst, 9 Loui. Rep. 243. The

civil code of Louisiana, art. 133, says that the marriage may be dissolved

by a divorce legally obtained, but it does not define the causes that will

authorize it. If the action for a divorce be founded on the abandonment

of the wife by the husband, proof of the abandoment for five years is requi-
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jurisdiction of the court as to absolute divorces, for causes

subsequent to the marriage, is confined to the single case

of adultery ; but in most of the other states, a in addition

site, and also a decree of separation from bed and board rendered two years

previously. Harman v. M'Leland, 16 Loui. Rep. by Curry, 26.

^ Maine, New-Hampshire, Massachusetts, Connecticut, Vermont, New-

Jersey, Pennsylvania, Delaware, Ohio, Indiana, Michigan, Kentucky,

Illinois^ Mississippi, Missouri, North Carolina, Georgia, Alabama, &c.

In 1809, wilful desertion, without cause, for five years, was made the ground

for a decree of divorce in the state of Maine, but the divorce was not to

bar the issue from inheriting ; and if the wife was the libellant, she was to

be entitled to her dower. In Massachusetts, by act of 1838, and in New-

Jersey, by act of 1820, the like wilful desertion for five years without con-

sent, was made a ground of divorce. In Kentucky an abandonment by

the wife for one year is good cause of divorce to the husband. Act March

2d, 1843. In North Carolina, by statute, in 1814, the superior courts were

authorized to grant divorces in two cases only. (1.) For impotency at the

time of the marriage, and continuing, (2.) For adultery. But the act of

1827 gave the courts an unlimited discretion to grant divorces, either a vin-

culo, or a mensa et thoro, whenever the court should be satisfied that jus-

tice required it. N. Carolina Revised Statutes, 1837, vol. 1, 239. This

vast power and discretion were found by the supreme court to be exceed-

ingly embarrassing and painful in the exercise, and of which we have a

striking instance in the case of Scroggin v. Scroggin, 3 Dev. Rep. 540.

Adultery and fornication between parties living together in that condition,

are indictable ofibnces in North Carolina and Alabama. 1 Revised Stat-

utes of North Carolina, 1837, p. 202. Laws of Alabama, p. 224. Grif-

fith's Law Register, h. t. 1 Neiv-Hampshire Rep. 198. Reeve's Domestic

Relations, 205. Brackenridge's Law Miscellanies, 421. Laws of Vermont,

edit. 1825, p. 363. Revised Laws of Illinois, 1833. Reavis v. Reavis, 1

Scammon's III. Rep. 242. Walker's Mich. Ch. R. 53. By an act of 4th

December, 1833, in IlUnois, the courts of chancery were authorized in ad-

dition to the already assigned causes for a divorce, upon pleadings and

proofs, to decree divorces a vinculo, " if they should be satisfied of the ex-

pediency of making such a decree."

In Indiana and Missouri divorces a vinculo are granted for impotency,

former subsisting marriage, adultery, abandonment by either party for

two years, condemnation for a felony, barbarous and inhuman treatment

by the husband, or his habitual drunkenness for two years, and also " in

any other case where the court, in their discretion, shall consider it reason-

able and proper that a divorce should be granted." 2 Blackf. Ind. Rep.

408. Revised Statutes of Indiana, 1838, p. 242. R. S. of Missouri,

1835, p. 225. In Tennessee, under the act of 1799, a divorce a vinculo

was sustained for adultery and malicious absence, though the marriage
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to adultery, intolerable ill-usage, or wilful desertion, or un-

heard-ofabsence, or habitual drunkenness, or some ofthem.

was in another state ; but the party entitled must be a citizen of the state,

and resident for one year immediately preceding the bill. Fickle v. Fickle,

5 Yerger^s Rep. 203. The constitution of Tennessee, of 1835, enables the

legislature to authorize the courts, by laws of general and uniform opera-

tion, to grant divorces, for causes to be specified, and by statute in 1835,

adultery, malicious desertion, or wilful absence for two years, or conviction

of an infamous crime, were declared to be causes for judicial divorce. Sta-

tute Laws of Tennessee, 1836, p. 257.

In New-Hampshire desertion by the husband for three years without

provision for the wife's support, or joining the religious society of the Sha-

kers, who hold cohabitation unlawful, and continuing in that society for

three years, is a sufficient cause for a divorce. Dyer v. Dyer, 5 New-Hamp-

shire Rep. 271. Clark v. Clark, 10 N. H. Rep. 388. Uuion with an y
such sect is also ground for a divorce in Kentucky. In Connecticut, di-

vorce a vinculo applies to cases of adultery and intolerable cruelty, and

habitual intemperance, and fraudulent contract, and wilful desertion for

three years, with total neglect of duty, or seven years absence, and being un-

heard of during the time. Statute Code, 1102. lbid.1184. /5fd.l821,p.

178. Statutes of Connecticut, 1838, p. 185. Statute of Connecticut, 1843.

This last statute requires a residence of three years after removal from an-

other state or nation before a petition for a divorce can be allowed unless the

cause of divorce arose since the removal of the party to a state. The sta-

tute of 1667 has remained the same in substance down to this day, though,

during all that period, the legislature has occasionally passed special acts

of divorce a vinculo. Daggett, Ch. J., in Starr v. Pease, 8 Conn. Rep.

541. The power of granting divorces in Connecticut is conferred upon

the superior court, and it is declared that no petitioner memorial shall be

preferred to the general assembly, but in cases where no judicial court is,

by law, competent to grant relief. Statutes of Connecticut, 183^, p. 185.

324. Shaw v. Shaw, 7 Conn. Rep. 189, on the question of cruelty. Di-

vorces in Maine, are placed under similar regulations. 16 Maine Rep.

479, app. This legislative provision must now put an end to the former

irregular practice. In Maryland by act of lOth of March, 1842, the chan-

cellor and the county court as courts of equity have jurisdiction in cases of

divorce ; and if the defendant has abandoned the complainant and has re-

mained absent from the state for five years, a divorce a vinculo may be

had. A subsequent statute of lOth of March, 1845, has shortened the period

of abandonment to three years, provided the abandonment has continued

uninterruptedly and is deliberate and final, without any reasonable expec-

tation of reconciliation. But by statute of 9th March, 1844, no application

for a divorce is to be sustained, when the cause of the divorce occurred out
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will authorize a decree for a divorce a vincAilo^ or from
bed and boaud, under different modifications

*and restrictions. The question ofdivorce involves *106

investigations which are properly of a judicial na-

ture, and the jurisdiction over divorces ought to be con-

fined exclusively to the judicial tribunals, under the limi-

tations to be prescribed by law.a

of the state, unless the complainant has resided in the state for two years

next preceding the application.

In Ohio, the supreme court is authorized to grant a divorce, if either

party had a former husband or wife living at the time of the second mar-

riage, or where either party is wilfully absent from the other for three

years ; and in cases of adultery or impotency at the time of the marriage,

or in case of extreme cruelty, or where either party is imprisoned in the

penitentiary for a crime, and application is made for the divorce pending

the imprisonment : Statute of Ohio, 1824; and also m all cases of frau-

dulent contracts, and of habitual drunkenness for three years, and for a

total and gross neglect of duty.

—

Act, 1834. For the Revised Statutes of

Massachusetts, 1835, on the subject, vide supra, p. 96. Note b. In Ver-

mont imprisonment in the state prison for three years or more, and being act-

ually confined, is ground for a divorce. Revised Statutes of Vermont, 1839.

In Massachusetts, by the statute of 17th April, 1838, wilful and utter de-

sertion by either party from the other for five years consecutively, and with-

out consent, is a ground for divorce. This statute of 1838, introduced a

great change in the law of divorce, and in addition to adultery, confined

the divorce a vinculo to this case of wilful and utter desertion, leaving the

cases of extreme cruelty, and gross and wilful neglect of a suitable main-

tenance, to be redressed by a divorce from bed and board. Pidge v. Pidge,

3 Metcalf, 257. In Maine, by statute, 1838, a confirmed and common
drunkard for three years may be divorced. In Pennsylvania, impotency,

adultery, wilful and malicious desertion for two years, barbarous treatment

by husband, &c., are grounds for a divorce a vinculo or a mensa et thoro in

the latter case. Prudon's Dig. 268. 270. The statute of New-Hampshire,

1839, ch. 457, authorizes divorce for incest, bigamy, impotency, adultery,

absence for three years unheard of, extreme cruelty in either party, or wilful

absence of either party for three years.

a The legislature of Maine, in 1838, by concurrent resolution, declared,

that to dissolve the marriage contract was rightfully a judicial and not a

legislative power. The law of Mississippi required every judicial decree of

a divorce a vinculo to be sanctioned by a law or resolution of two-thirds of

both branches of the legislature. R. C. of Mississippi, 1824, p. 230. But

by the constitution and statute law of Mississippi, as they existed in 1843,
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It is very questionable whether the faciUty with which

divorces can be procured in some of the states, be not

productive of more evil than good. It is doubtful

whether even divorces for adultery do not lead to much

fraud and corruption. a Some of the jurists are of opinion

that the adultery of the husband ought not to be noticed,

or made subject to the same animadversion as that of the

wife ; because it is not evidence of such entire depravity,

nor equally injurious in its effects upon the morals, and

good order, and happiness of domestic life. Montes-

quieUjb Pothier,c and Dr. Taylor,d all insist, that the

cases of husband and wife ought to be distinguished,

and that the violation of the marriage vow, on the part

of the wife, is the most mischievous, and the prosecution

ought to be confined to the offence on her part.e

(2.) Of foreign divorces.

It may become a question of some difficulty with us,

how far a divorce in one state is to be received as valid

in another. The first inquiry is, how far has the legisla-

ture of a state the right, under the constitution of

*107 the United States, to interfere *with the marriage

contract, and allow of divorces between its own

jurisdiction is conferred equally upon the chancery and circuit court in cases

of divorce and alimony. Shotwell v. Shotwell, 1 Smede's ^ Marshall's

Ch. Rep. 51.

^ I have had occasion to believe, in the exercise of a judicial cognizance

over numerous cases of divorce, that the sin of adultery was sometimes

committed on the part of the husband, for the very purpose of the divorce.

b Esprit des Loix, torn. iii. p. 186.

c Traite du Contrat de Mariage, No. 516.

d Elem. of the Civil Law, p. 254. The early settlers in Massachusetts

made the distinction, and male adultery was held not to be sufficient cause

for a divorce. Hutchinson's Hist. vol. i. p. 445.

e (In 1801 the question was discussed in the house of lords whether a

parliamentary divorce ought to be granted on the application of the wife

against the husband who had been guilty of incest with her sister. The

divorce was granted by act of parliament, and eloquently sustained by Lord

Thurlow, and the precedent has been followed since in other cases of simi-

lar atrocity. Campbell's Lives of the Lord Chancellors, vol. v. p. 474.)
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citizens, and within its own jurisdiction. The question

has never been judicially raised and determined in the

courts of the United States, and it has generally been

considered that the state governments have complete con-

trol and discretion in the case. In the case of Dart-

Qiiouth College v. Woodward,^ the point was inciden-

tally alluded to ; and the chief justice observed, that the

constitution of the United States had never been under-

stood to restrict the general right of the legislatures of the

states to legislate on the subject of divorces
;
and the

object of state laws of divorce was to enable some tribu-

nal, not to impair a marriage contract, but to liberate one

of the parties, because it had been broken by the other.

It would be in time to inquire into the constitutionality of

their acts, when the state legislatures should undertake

to annul all marriage contracts, or allow either party to

annul it at the pleasure of the other. Another of the

judges of the supreme courtb spoke to the same effect.

He said, that a general law, regulating divorces, was not

necessarily a law impairing the obligation of such a con-

tract. A law, punishing a breach of a contract, by im-

posing a forfeiture of the rights acquired under it, or

dissolving it, because the mutual obligations were no

longer observed, was not a law impairing the obligation

of contracts. But he was not prepared to admit a power

in the state legislatures to dissolve a marriage contract

without any cause or default, and against the wish of the

parties, and without a judicial inquiry to ascertain the

breach of the contract.

Assuming, therefore, that in ordinary cases the consti-

tutionality of the laws of divorce, in the respective states,

is not to be questioned,^ the embarrassing point is, to de-

termine how far a divorce in one state, has a valid opera-

a 4 Wheaton, 518.

b Mr. Justice Story.

c In Starr v. Pease, 8 Conn. Rep. 541, it was adjudged, that legislative

divorces a vinculo for cause, were constitutional and valid.
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tion in another. There can be no doubt, that a

*108 divorce of the parties *who were married, and

regularly domiciled, at the time, in the state whose

courts pronounced the divorce, would be valid every-

where. The difficulty is, when the husband and wife

were married, and reside in a state where divorces are

not permitted at all by the policy of its law, or not permit-

ted to the extent and for the causes allowed to operate in

other states ;
and they, or one of them, remove into an-

other state for the sole and express purpose of procuring

a divorce, and, having obtained it, return into their native

state, and contract other matrimonial ties. How are the

courts of the state where the parties had their home, to

deal with such a divorce ?\ When a divorce was sought

in such a case, the courts in Massachusetts very properly

refused to sustain a libel for a divorce, and sent the par-

ties back to seek such relief as the laws of their own
domicil afforded, a The supreme court of New-York

has refused to assist a party who had thus gone into an-

other state, and obtained a divorce on grounds not admis-

sible in New-York, and procured in evasion of its laws.

They would not sustain an action for alimony founded

a Hopkins v- Hopkins, 3 Mass, Rep. 158. Carter v. Carter, 6 Mass. Rep.

263. By the Massachusetts Revised Statutes, 1835, no divorce is to be

granted for a cause occurring out of the state, unless the parties, before such

cause occurred, Hved together as husband and wife in the state ; nor unless

one of the parties at the time be living in the state. And if an inhabitant

of the state goes out of it in order to obtain a divorce for a cause occurring

within it, while the parties resided within it, or for any cause which would

not authorize a divorce by the laws of Massachusetts, a divorce so obtained

is of no force in the state. But in all other cases, a divorce decreed in

any other state or country, according to the law of the place, by a court

having jurisdiction of the cause, and of the parties, would be valid in

Massachusetts. This, as the revisers justly observed, is founded on the

rule established by the comity of all civilized nations. In Barber v. Root,

10 Mass. Rep. 260, the decision was to that effect. A divorce m Vermont,

of parties bona fide domiciled there, from a marriage contracted in Massa-

chusetts, and for a cause which would not have dissolved the marriage in

Massachusetts, was recognized as valid.
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on such a divorce. ^ Afterwards, in Borden v. Fitch,^

the same court held a divorce in another state, obtained

by the husband when the wife resided out of the state,

and had no notice of the proceeding, to be null and void
;

because, the court pronouncing the divorce had no lawful

jurisdiction of the case when they had none over the ab-

sent wife. They considered it to be a judgment obtained

upon false and fraudulent suggestions. So, also, in

Hanover v. Turner,^ the supreme court in Massachusetts

held a divorce in another state to be null and void, as

having been fraudulently procured by one of their

citizens without a change of domicil. *There is *109

no doubt of the rule, that the allegation that a for-

eign judgment was obtained by fraud is admissible, and,

if true, it will destroy its effect. ; AH judgments rendered

any where against a party who had no notice of the

proceeding, are rendered in violation of the first princi-

ples of justice, and are null and void.d Sentences ob-

tained by collusion are mere nullities, and all other courts

may examine into facts upon which a judgment has \iQen

obtained by fraud. Every party is at liberty to show that

another court was imposed on by collusion.^ The ques-

tion is, whether, if such a divorce be procured in another

state, by parties submitting to the jurisdiction, and after

a fair investigation of the merits of the allegations upon

which the decree was founded, such a decree is entitled

to be received as valid and binding upon the courts of the

native state of the parties. A graver question cannot

arise under this title in our law.

* Jackson v. Jackson, 1 Johns. Rep. 424.

b 15 Johns. Rep. 121. S. P. in Bradshaw v. Heath, 13 Wendell, 407.

c 14 Mass. Rep. 227.

d Fisher v. Lane, 3 Wilson, 297. Kilburn v. Woodworth, 5 Johns. Rep.

37. Thurber v. Blackbourne, 1 N. H. Rep. 242. Aldrick v. Kinney, 4

Conn. Rep. 380.
I

« Duchess of Kingston's case, Harg. St. Tri. vol. xi. p. 262, 1 Haggard's

Consist. Rep. 290.
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The locus delicti may not be important in the jurispru-
.

dence of the states. It is not material in New- York, pro-

vided the marriage was solemnized there. The effect

that the constitution and laws of the United States have

on the question, has not been judicially decided;/ but it

is settled, that a judgment of the state court is to have

the same faith and credit in every other court in these

United States, which it has in the courts of the state in

which it was pronounced. a? According to the doctrine of

the decisions in the federal courts, it may be contended,

that a divorce in one state, judicially conducted and de-

clared, and procured under circumstances which

*110 gave the court full jurisdiction of the cause, *and

of the parties, and sufficient to render the divorce

valid and binding there, would be good and binding in

every other state
; and yet it is evident, that the domestic

policy of one state, on this very interesting subject of di-

vorce, may in this way be exposed to be greatly disturbed

by a different policy in another state. It may be proper

in this work to leave the question as I find it ; but if such

a decree will operate and conclude the question in every

state, we are at least relieved from that alarming and

distressing collision which exists between the judicatures

of England and Scotland on this subject ; and the ap-

peal must be made to the mutual comity, moderation,

and forbearance, of the legislatures of the several states,

in their respective regulations on the subject of divorce.

The twelve judges of England decided, in 1812, in Lol-

ly^s case, that as by the English law a marriage Vv^as in-

dissoluble, a marriage contracted in England could not

be dissolved by the judicial tribunals of any other coun-

try, or, in any way except by act of Parliament.^ The

a See vol. i. p. 260, 261.

b 1 Dow's P. C. 124, 136. 1 Russ. ^ Ryan's Cr. Cases, 236, Soley's

case. See also Conway v. Beazley, 3 Hagg. Rep. 642. But see infra, p.

117, n. a., where the case of Lolly is shaken. A similar decision to that

in Lolly's case, is stated to have been made by Lord Chancellor Brougham,
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party in that case was convicted of bigamy for marrying

again after a Scotch divorce
;
and, consequently, all for-

eign divorces of English marriages were held to be null

and void. I presume that such a decision will not be

considered as law here, as between the several states.

But supposing a marriage here is dissolved abroad, as in

Scotland or France, for instance, for causes not admissi-

ble with us, how would such a divorce aifect a marriage

solemnized here ? A short examination of some of the

cases discussed in England and Scotland on this litigious

question, may be useful and instructive. The conflictiis

legum is the most perplexing and difficult title of any in

the jurisprudence of public law.

In JJtterton v. Tewsh^^ the marriage was in England,

and the husband afterwards committed adultery,

and abandoned *his wife, and went to Scotland 111*

and resided there above forty days, living in adul-

tery. The wife sued for a divorce a vmculo, in the con-

sistorial court in Scotland, in 1811, and the court dis-

missed the bill on the ground that the husband had not

formed a real and permanent domicil in Scotland, so as

in McCarthy v. De Caix, where it was held that an English marriage could

not be annulled by the Danish law. 3 Hagg. Eccl. Law, 642, note. 2

Russel ^ M. 614. But in Harding v. Allen, 9 Greenleafs Rep. 140, it

was held, by the supreme judicial court in Maine, that a decree of divorce

did not fall within the rule that a judgment, rendered against one, not with-

in the state, nor bound by its laws, nor amenable to its jurisdiction, was not

entitled to credit against the defendant in another state ; and that divorces

pronounced according to the law of one jurisdiction, and the new relations

thereupon formed, ought to be recognized in the absence of all fraud, as

operative and binding every where, so far as related to the dissolution of
the marriage, though not as to other parts of the decree, such as an order

for the payment of money by the husband. This is an important and val-

uable decision, and settles the question, so far as the judicial authority of a

single state can do it, against the English rule ; and places it upon the

same principles of justice, good morals, and policy, which render a mar-

riage, valid by the law of the place where it was solemnized, valid every-

where.

a Fergusson's Reports of Decisions in the consistorial courts of Scot-

land, in actions of divorce, p. 23.
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to give the court jurisdiction. Here was an English

marriage by EngUsh parties, who had not changed their

original EngUsh domicil, and if they had, the judges

doubted whether, according to the jus gentium the lex

loci contractus ought not to be preferred. There was

great danger of collusion of English parties to obtain a

divorce a vinculo in Scotland, in opposition to the Eng-

lish law, which does not allow such divorces
;
and if de-

crees might be obterined in Scotland, which would be in-

valid in England, a distressing collision would arise, and

dangerous questions touching the legitimacy of children

by a second marriage, and the rights of succession, and

the crime of bigamy. But the decree of the consistorial

court was reversed on appeal, and the cause was reman-

ded to that court, and they, accordingly, proceeded upon

the bill for a divorce, and pronounced a divorce a vincu-

lo for the adultery charged. Lord Meadowbank, in pro-

nouncing the decree of reversal, in the supreme court of

reviev\r, delivered a learned and powerful opinion. He

observed, that the relation of husband and wife was ac-

knowledged 7?*re gentium^ and the right to redress wrongs

incident to that relation attached on all persons living

within the territory, though the marriage was celebrated

elsewhere. It was not necessary that the foreigners

should have acquired a domicil animo remanendi ; and

if the law refused to apply its rules to these domestic re-

lations, recognized by all civilized nations, Scotland could

not be deemed a civilized country ; as thereby it would

permit a numerous description of persons to traverse it,

and violate with impunity all the obligations of domestic

life. If it assumed jurisdiction, and applied, not its own

rules, but the law of the foreign country where the rela-

tion had been created, the supremacy of the law

*112 of Scotland, *within its territory, would be com-

promised, and powers of foreign courts unknown

to the law usurped and exercised. A domicil was of no

consequence, if the foreigner was to be personally cited, or

his residence sufficiently ascertained. If the wife who
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prosecuted was innocent of any collusion, it was no bar to

the remedy, that the husband came to Scotland and com-

mitted adultery, with a calculation that it would be de-

tected by the wife, or that he came to Scotland with the

criminal intent of instigating his innocent wife to divorce

him.

In the next case that came before the consistorial court,

in 1816, a the parties married, and lived in England, and

the husband deserted his wife, committed adultery, and

domiciled himself in Scotland. The judges did not con-

cur in their views of the subject. Two of them held,

that the husband was sufficiently domiciled in Scotland

to give jurisdiction, but that the law of England, which

was the locus contractus^ ought to govern, upon princi-

ples of comity and international law, and not the lex

domicilii. They were, therefore, of opinion, that the di-

vorce for the adultery should be only a mensa et thoro.

The other two judges thought that the domicil was not

changed, and therefore a divorce a vinculo could not be

pronounced. On appeal, the court of session remanded

the cause for the purpose of inquiry into the fact of dom-

icil. The consistorial court then held, that the real Eng-
lish domicil of the husband was not changed by being a

weekly lodger in Scotland for eighteen months, and that

a diange of the real domicil made bona fide et animo
remmiendi, at the date of the action, was necessary, for

the purpose, not, indeed, of jurisdiction, but to determine

whether the rule of the lex loci, upon principles of inter-

national law, did or did not apply. The rule of judgment

must be the lex loci, as there was no change of the real

English domicil, and, therefore, a divorce a men-

sa et thoro, and none other, was *pronounced. *113

But on appeal, this decree was also reversed by

the court of session, and the court below ordered to ren-

der a decree of divorce a vinculo.

^ Duntze v. Levett, Fergusson, p.

tJ
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A third case was decided in 1816. ^ The marriage

was in England; but the parties Uved and cohabited

together in Scotland, for eight years, and the adultery

was committed there. The question was not one of

domicil, for that was too clear to be questioned, but it

was the general and broad question, whether the lex loci

contractus^ or the law of the domicil, was to govern in

pronouncing the divorce. Two of the judges were for

following the law of the domicil. and rendering a divorce

a vinculo
J
and the other two were for the lex loc% and

granting only a divorce a rnensa. But the court of re-

view reversed this decree also, and directed the cause to

proceed upon the law of Scotland.

In Biitler v. Forbes, decided in 1817,^ the marriage

was in Scotland
;
but the real domicil of the parties was

in Ireland. The adultery was committed in Scotland,

during a transient visit there. The consistory court held,

that the law of the real domicil must prevail over the

law of the contract. The locus delicti was immaterial,

but the law of the real domicil was the governing prin-

ciple, and they refused any other than a divorce a inensa.

The court of review reversed this decree also, and direct-

ed a divorce a vhiculo.

In Kibblewhite v. Rowland, in 1816, c the parties were

English, and married and domiciled in England ; but

the defendant had committed adultery on a visit to Scot-

land, and his wife sued him for a divorce. The consis-

torial court held, that both the law of the contract and

the law of the domicil were against a divorce a

*114 vinculo, and they refused it. This *decree was

also reversed, and the usual divorce a vinculo

directed.

I will cite but one more of these Scotch decisions, in

which the subject was discussed in a masterly manner.

Edmondstone v. Lockart, Fergusson, p. 168.

Fergusson, p. 209.

Ibid. p. 226.
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The case of Gordon v. Pye^ was decided in the consisto-

rial court, in 1815.^ The parties were EngHsh, and

married in England, and resided there during the whole

period of cohabitation. The husband deserted his wife,

and transiently transferred his domicil to Scotland, and

committed adultery there. The court dismissed the bill,

on the principle that the lex loci contractus must govern,

as the permanent domicil was still in England, and a

divorce a vinculo could not be obtained. The court in-

sisted, that by the jus gentium^ courts in one country

cannot set aside contracts valid in another country where

they were made. A temporary residence, raised for the

purpose of jurisdiction, would be infraudem legis. The
lex loci is the sound rule of decision in respect to marriage

contracts
; and the courts of one country ought not to be

converted into engines for either eluding the laws of an-

other, or determining matters foreign to their territory.

The lex loci ought to prevail over the lex domicilii on

just principles of international policy, as the marriage

contract injure gentium. All christian states favour the

perpetuity of marriage, and suspicion and alarm watch

every step to dissolve it, and the plaintiff was entitled

ex comitate^ and upon principles of international law, to

the same measure of redress she would be entitled to in

England, and especially when the lex loci contractus, and

the lex domicilii^ both concurred. To grant such divor-

ces contrary to the lex loci, would be to invite foreigners

to come to Scotland and commit adultery for the sake of

the divorce, and this would hurt the public morals, and

pollute a jurisdiction constituted to act in evident hostil-

ity to the laws and the policy of other states.

*But the court of sessions reversed the decree, *115

in opposition to all this reasoning and doctrine

;

and they insisted that the relation of husband and wife,

wherever originally constituted, was entitled to the same

a Fergusson, p. 276.
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protection and redress as to wrongs committed in Scot-

land, that belong of right to that relation by the law of

Scotland. (By marrying in England the parties do not

become bound to reside for ever in England, or to treat

one another in every other country according to the pro-

visions of the law of England.jl ^To redress the violation

of the duties and abuse of the powers of the marriage

state, belongs to the law of the country where the parties

reside, and to which they contract the duties of obedi-

ence, whenever they enter its territories. \ There is noth-

ing in the will of the parties that gives the lex loci any

particular force over the marriage contract, or that im-

pedes the course of the jus publicum^ in relation to it

;

and it would be no objection to a divorce, at the instance

of a Roman Catholic, that his marriage was, as to him,

a sacrament, and by its own nature indissoluble. \Other

contracts are modified by the will of the parties, and the

lex loci becomes essential ; but not so with matrimonial

rights and duties.J Unlike other contracts, marriage can-

not be dissolved by mutual consent ] and it subsists in

full force, though one of the parties should be for ever

rendered incapable, as in the case of incurable insanity,

from performing his part of the mutual contract. Matri-

monial obligations are juris goitiiim, and admit of no

modification by the will of the parties ; and foreign

courts are not bound to inquire after that will, or after

the municipal law to which it may correspond. They
are bound to look to their own law, and to hold it para-

mount, especially in the administration of that depart-

ment of internal jurisprudence, which operates directly

on public morals and domestic manners. The conse-

quences would be embarrassing, and probably inextrica-

ble, if the personal capacities of individuals, as of majors

and minors, the competency to contract marriages, and

infringe matrimonial obligations, and the rights of

*116 domestic *authority and service, were to be regu-

lated by foreign laws and customs, with which the

mass of the population must be utterly unacquainted.
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The whole order of society would be disjointed, were the

positive institutions of foreign nations concerning the

domestic relations admitted to operate universally, and

form privileged casts living each under separate laws.

Though marriage, contracted according to the lex loci,

be vaUd all the world over, yet many of its rights and

duties are regulated and enforced by public law, which

is imperative on all who are domiciled within its juris-

diction.^ The laws of divorce are considered as of the

utmost importance as public laws, affecting the dearest

interest of society ; and they are not to be relaxed as to

a person domiciled in Scotland, because his marriage

was contracted out of it. If two natives of Scotland

were married in France or Prussia, the marriage would

be vahd in Scotland ; but would the parties be entitled to

come into court and insist on a divorce a vinculo, be-

cause their tempers were not suitable, or for any of the

great variety of whimsical and absurd grounds for a

divorce allowed by the Prussian code of 1795 ? Certainly

not; and the conclusion was, that the law of divorce

must be governed by the law of Scotland, whenever the

party was sufficiently domiciled there to enable the court

to sustain jurisdiction of the cause.

I have thus given, for the benefit of the student, a

pretty enlarged view of the discussions in Scotland, on

this great question, touching the power of divorce in one

country upon marriage in another. The same question

was brought up on appeal from Scotland, to the House of

Lords in England, in 1813, in the case of Tovey v. Lind-

sey ;^ and Lord Eldon there stated the decision of the

twelve judges to have been, that no English marriage

could be dissolved but by parliament. The question in

the case was, whether an English marriage could

be dissolved by a Scotch court, even *if the parties *117

were sufficiently domiciled there to found a juris-

a 1 Doio's Rep. 117.

Vol. II. 11

/I
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diction of the case. Tlie lord chancellor admitted it to

be a question of the highest importance ; and Lord Re-

desdale intimated, that it could not be just, that one party-

should be able, at his option, to dissolve a contract, by a

law different from that under which it was formed, and

by which the other party understood it to be governed.

The case was remitted back for review, without any final

decision in the English House of Lords ; but the opinions

of Lord Eldon and Lord Redesdale evidently agreed with

the decision of the twelve judges at Westminster, and

went to deny the competency of any court to pronounce

a decree of divorce a vinculo of English marriages, or to

pronounce any other decree in the case than such as

would be warranted by the lex loci contractus.^

a In Conway v. Beazley, 3 Hagg. Eccl. Rep. 639, in the consistory court

of London, Dr. Lushington considered it to be still an unsettled question,

whether a Scotch divorce of a marriage in England would be necessarily,

and under all circumstances, invalid in England, if the parties were at the

time actually and bona fide domiciled in Scotland. But he followed the

decision in Lolly's case, (supra, p. 110,) and held, that a Scotch divorce a

vinculo from an English marriage, between parties domiciled in England

at the time of such marriage, was null. Mr. Prater, in his Treatise on

the " Cases illustrative of the Conflict between the Laws of England and

Scotland, with regard to marriage, divorce and legitimacy" (London,

1835,) concludes, that the laws of England and Scotland ought to be as-

similated by enabling the English ecclesiastical courts to dissolve marriages

for adultery, and to disallow the plea of recrimination as a bar to the suit,

and not to permit desertion to be a cause of divorce in Scotland. He fur-

ther proposes to abolish the law of legitimation in Scotland. The conclu-

sion on this vexed subject to which Mr. Burge arrives, after an able con-

sideration of the question in his Commentaries on Colonial and Foreign

Laws, vol. i. 680—691, is, that the lex loci contractus ought to be invoked

when the question is whether a marriage was in the first instance valid in

law, and that the appropriate law by which the dissolubility of the marriage

is to be determined, ought to be that of the actual domicil.

This great question has at last been settled in the English House of

Lords in conformity with the principle of the Scotch decisions. In War-
render V. Warrender, 2 Shaw ^ M'Lean, 189. 9 Bligh. 89, decided in

the court of session in Scotland, the husband was a native of Scotland

where he continued to retain his domicil. He married in England an En-

lish woman, and for adultery committed by the wife in France, he sued in
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Upon the principles of the English law, a marriage

contracted in New-York cannot be dissolved, except for

adultery, by any foreign tribunal out of the United States
;

because the lex loci contractus ought to govern
;
and if a

divorce by a judicial proceeding in one of these United

the Scotch court for a divorce, and the court held that they had jurisdic-

tion over the case and dissolved the marriage, and the decision was affirm-

ed on appeal to the House of Lords in 1837. Lord Chancellor Brougham,

in his opinion delivered in the House of Lords in that case, observed that

Lolly's case only settled that an English marriage could not be dissolved

for English purposes, by any proceeding in a foreign jurisdiction, and that

the divorced party would still be entitled to the rights and subject to the

disabilities of a married person in England. But he held that XoZZy's case

was not founded on sound principles, and that there was an irreconcilable

inconsistency in the proposition that the Scotch law was all powerful to

make a valid marriage and utterly incompetent to dissolve it, and that if

the courts could recognize the foreign law as to the creation, they ought

equally as to the rescission of the contract of marriage. The decision of the

lords in this case essentially overruled Lolly's case, and settled that Scotch

courts have jurisdiction in divorce, when the domicil has been acquired,

without having regard to the native country of the parties, or of their mar-

riage. The decision, and the order for a re-argument in the case of Birt-

whistle V. Vardill, infra, p. 209, n. d. have gone far to disembarrass the

collision between English and foreign law from some of its most distressing

results.

In Dorsey v. Dorsey, 7 Watts, 349, it was held by the supreme court of

Pennsylvania, that the law of the actual domicil of the party at the time

of committing the injury, was the rule in cases of divorce for every thing

but the original obligation of marriage ; and that, although the original do-

micil and marriage of the parties were in Pennsylvania, the court had no

jurisdiction of a cause of divorce alleged to have been committed in Ohio

by the husband, while his domicil was in the state of Ohio. Ch. J. Gib-

son briefly but forcibly sustained the principle of the decision. So, in Ken-

tucky, it is held that no state or nation has power to dissolve the marriage

contract between citizens of any other state or nation not resident or domi-

ciled within its limits, for no nation could preserve its social order, if any

other foreign state could, without its consent, dissolve or disturb that most

important domestic institution of marriage. The principle that no foreign

power can control the marriage contracts of foreigners not domiciled with-

in its jurisdictional Umits, was clearly illustrated in the opinion of Ch. J.

Robertson, and it rests upon the soundest basis of policy and sovereignty,

and a decree of divorce was held to be void against a husband who was

never domiciled in the state. Maguire v. Maguire, 7 Dana's Rep. 18L
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States, be entitled to a different consideration in others,

it is owing to the force which the national compact, and

the laws made in pursuance of it, give to the records

and judicial proceedings of other states. If, however, a

marriage in New-York should be dissolved, not by a reg-

ular judicial sentence, but by an act of the legislature in

another state, passed specially for the purpose, and for such

a cause not admissible here, would such a divorce be re-

ceived here as binding? A statute, though not in the

nature of a judicial proceeding, is, however, a record of

the highest nature ; and in some of the states, all their

divorces are by special statutes. But if a statute, though

a matter of record, was to have the same effect in one

state as in another, then one state would be dictating laws

for another, and a fearful collision of jurisdiction would

instantly follow. That construction is utterly inadmis-

sible. While it is conceded to be a principle of public

law, requisite for the safe intercourse and commerce

*118 of mankind, that acts valid *by the law of the

place where they arise, are valid everywhere, it is,

at the same time, to be understood that this principle

relates only to civil acts founded on the volition of the

parties, and not to such as proceed from the sovereign

power. The force of the latter cannot be permitted to

operate beyond the limits of the territory, without affect-

ing the necessary independence of nations. And, in the

present case, it is to be observed, that the act of congress

of the 26th of May, 1790, ch. 11, prescribing the mode

of authenticating records, only declares the faith and cre-

dit to be given to the records and j udicial proceedings of

the courts in the several states ;
and the supplementary act

of the 27th of March, 1804, ch. 56, relates only to office

books kept in the public offices, and has no bearing on

this point. But if, instead of a divorce by statute ex-

directOj the act should refer a special case to a court of

justice, Ysatb directions to inquire into the fact, and to

grant a divorce, or v/ithhold it, as the case might require,

would that be a judicial proceeding, to which full effect
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ought to be given ? A number of embarrassing questions
of this kind may be raised on this subject of interfering

jurisdictions, and some of them may, probably, hereafter

exercise the talents, and require the application of the
utmost discretion and wisdom of the courts of justice.

I have done as much as becomes the duty which I have
assumed, in bringing into view the most material deci-

sions which have taken place, and stating the principles

which have been judicially recognized.

a

(3) Effect of foreign judgments and mits.
1. Foreign judgments.

In cases not governed by the constitution and laws of
the United States, the doctrine of the English law gener-
ally, and with some few exceptions, is the law of this

country, as to the force and eifect to be given to foreign
judgments. I shall, probably, take occasion, in subse-
quent parts, of these lectures, to consider the effect to be
given here to foreign contracts, foreign assignments, for-

eign official acts, and other various transactions in

the course of business, as the subjects to which *they *119
can be applied may render easy and pertinent the
consideration of this branch of municipal and general
jurisprudence. At present it will be sufficient to show, in
connexion with this inquiry, that the English law is ex-
ceedingly, if not peculiarly liberal, in the respect which it

pays to foreign judgments, in all other cases, except the
case of a foreign divorce of an English marriage. As
early as the reign of Charles IL, Lord Chancellor Notting-

- In Tolen v. Tolen, 2 Blackf. Ind. Rep. 407, a divorce a vinculo for
adultery was sustained in Indiana, though the parties were married in
another state, where they resided, and the cause of divorce arose there,
and the defendant continued to reside there, and had constructive notice
only of the suit of his wife for a divorce by publication

; but she had for
some years been a bona fide citizen of Indiana, and acquired a domicil
animo manendi. The decision was founded upon the authority of the sta-
tute of 1831, which allowed suits for a divorce for just cause to all persons
who had resided in the state one year, and as against non-residents, on
giving constructive notice by publication.
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ham maintained, in the House of Lords, in CottingtorCs

case,^ that a foreign decree of divorce, in the case of a^

foreign marriage, was conclusive, and could not be open- -

ed, or the merits re-examined. It was against the law of

nations, he observed, not to give credit to the judgments

and sentences of foreign countries, till they be reversed by

the law, and according to the forms of those countries

wherein they were given. He referred to Wier's case, 5

Jas. I.,b wherein a judgment in debt having been rendered

in Holland against an Englishman, he fled from execution

to England, and the judgment being certified, the defend-

ant was imprisoned in the admiralty for the debt, and the K.

B., upon habeas corpus, held the imprisonment to be law-

ful, and that " it was by the law of nations that the jus-

tice of one nation should be aiding to the justice of an-

other nation, and the one to execute the judgments of the

other." It has become a settled principle in the English

courts, that where a debt has been recovered of a debtor,

under the process of foreign attachment, fairly and not

collusively, the recovery is a protection to the garnishee

against his original creditor, and he may plead it in bar.c

A distinction has been taken since the time of

*120 Lord Nottingham, between a suit *brought to en-

force a foreign judgment, and a plea of a foreign

a Note to 2 Swanst. Rep. 242, from Lord Nottingham's MSS.

b 1 Rol Abr. 530, pi. 12.

c Chevalier V. Lynch, Doug. Rep. 170. Cleve v. Mills, Cooke's B. L.

243. Allen v. Dundas, 3 Term Rep. 12.5. M'Daniel v. Hughes, 3 East,

367. Huxham v. Smith, 2 Campb. N. P. Rep. 19. Embree & Collins v.

Hanna, 5 Johns. Rep. 101. Holmes v. Remsen,4 Johns. Ch. Rep. 460.

Where proceedings are in rem, all persons who could have asserted a right

to the property become parties by the monition, and all judgments founded

upon such proceedings, whether they regard real or personal property, being

within the jurisdiction of the court, are held valid and binding, as being res

judicata in every other country, in respect to all matters of right and title,

transfer and disposition of the property. Rose v. Himely, 4 Cranch, 241.

7 Ibid. 429. S. P. Grant v. M'Lachlin, 4 Johns. Rep. 34. Curia Phili-

pica, part 2, sec. 22, cited and proved on trial as containing the same and

the true Spanish law on the point. 2 Binney's Rep. 230, note. Bauduc's

Syndics v. Nicholson, 4 Miller's Louis. Rep. 81.
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judgment in bar of a fresh suit for the same cause. (No

sovereign is obliged to execute, within his dominion, a

sentence rendered out of it ; and if execution be sought

by a suit upon the judgment, or otherwise, he is at hber-

ty, in his courts of justice, to examine into the merits of

such judgment ; for the effect to be given to foreign judg-

ments is ahogether a matter of comity, in cases where it

is not regulated by treaty
.J

In the former case of a suit

to enforce a foreign judgment, the rule is, that the foreign

judgment is to be received, in the first instance, as prima

facie evidence of the debt, and it lies on the defendant to

impeach the justice of it, or to show that it was irregular-

ly and unduly obtained. This was the principle declared

and settled by the House of Lords, in 1771, in the case of

Sinclair v. Fraser, upon an appeal from the court of

session in Scotland. a But if the foreign judgment has

a Cited in the case of the Dutchess of Kingston, 11 State Tr. by Harg.

222 ; and also in Walker v. Witter, Doug. Rep. 1 ; and in Galbraith v.

Neville, ihid. 5, note. See also Lord Kenyon's opinion in this latter case,

5 Easti 475, note ; and also Lord Mansfield's opinion in Walker v. Wit-

ter, and the opinion of Buller, J., in Galbraith v. Neville, and the opinion,

of Lord Ch. J. Eyre, in Philips v. Hunter, 2 H. Blacks. Rep. 410. Hall v.

Odber, 11 East, 124. Bat in Martin v. Nicolls, 3 Simon's Rep. 458, the

vice-chancellor has undertaken to controvert the doctrine in Sinclair v.

Fraser, and he held that a foreign judgment could not be questioned, not

merely when it comes in collaterally or by way of defence, but in a suit

brought directly upon it to enforce it. It is requisite, however, in order

to recognize and give effect in any way to a foreign judgment, that the court

which pronounced it was competent to the case, and had due and lawful

jurisdiction over the cause and the parties, and that there had been regular

judicial proceedings ; and this is the case whether the proceeding which

led to the judgment be in rem or in personam. Sawyer v. The Maine F.

and M. Ins. Co., 12 Mass. Rep. 291. Bradstreet v. Neptune Ins. Co., U.

S. C. C. Boston, October, 1839, 3 Sumner, 600. Story's Com. on the

Conjlict of Laws, p. 492, 493, 494. See also supra, vol. i. p. 261. n. 6.

The present inclination of the English courts is in conformity with the

opinion of the vice-chancellor. Lord Ellenborough, in Tarleton v. Tarle-

ton, 4 Maule ^ Selw. 21. Guinness v. Carwell, 1 B. cf- Adolph. Rep.

459. Bequet V. M'Carthy, 2 Ihid. 951. ^qq dXso StarUe on Evidence,

vol. i. p. 208. The arguments and authorities for and against the latter

doctrine of the English courts, that a foreign judgment regularly obtained
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been pronounced by a court possessed of competent juris-

diction over the cause and the parties, and carried into

effect, and the losing parties institutes a new suit upon

the same matter, the plea of the former judgment consti-

tutes an absolute bar, provided the subject, and the par-

ties, and grounds of the judgment, be the same. It is a

is conclusive ex comitate gentium^ as well where it is sought to be enforced

as when it is interposed by way of plea, are fully and ably stated and con-

sidered in Southgate v. Montgomerie, in the Scotch court at Edinburgh in

1835. The lord ordinary (Jeffrey) decided that foreign judgments were

only prima facie evidence of the claim, and the discussions alluded to were

on appeal from that decision. It would seem from the case of Smith v.

Nicolls, 5 Bingham, N. C. 208, that the English courts are returning to

the old doctrine of Mansfield, Eyre and Kenyon, that in assumpsit on a

foreign judgment, the judgment is only prima facie evidence of the debt.

In Houlditch v. Donegal, (8 Bligh. 301,) the result of the judgment of the

house of lords was, that there were cases in which it was competent for the

court to look into the ground and reasons of the foreign judgment, and sat-

isfy itself as to the law of the country. And in Koster v. Sapte, (1 Cur-

teis, 691,) in the prerogative court of Canterbury, Sir Herbert Jenner ad-

mitted that under certain circumstances, as where there was a question as

to jurisdiction, or whether the party was cited according to law, and for

some other purpose, a foreign decree might be examined, but that it could

not be opened, in order to examine by your own lights and knowledge,

whether a foreign judgment was pronounced on good ground or not. See

also on this subject, Bradstrect v. Neptune Ins. Co., U. S. C. C, Boston,

October, 1839, 3 Sumner, 600. The Law Reporter for January, 1840.

Price V. Dewhurst, 8 Simons, 279. Mr. Justice Story reasons strongly in

favour of the latter doctrine of the absolute conclusiveness of foreign judg-

ments
;
{Com. on the Conflict of Laws, p. 506, 507,) and that is certainly

the more convenient and the safest rule, and the most consistent with sound

principle, except in cases in which the court which pronounced the judg-

ment, has not due jurisdiction of the case, or of the defendant, or the pro-

ceeding was in fraud, or founded in palpable mistake or irregularity, or bad

by the law of the rei judicata; and in all such cases the justice of the

judgment ought to be impeached. Not only Vattel, but Huberus and other

civilians cited by Henry on Foreign Law, maintain the entire validity of

foreign judgments in every other country. Vattel, b. 2. ch. 7. sec. 84, 85.

Huberus de Conflictu Legum, lib. 1, tit. 3, sec. 3, 6. Henry on Foreign

Law, 74, 75, 76. In Boston India R. Factory v. Hoit, 14 Vermont R. 92,

it was held that assumpsit was not the proper action on a judgment of an-

other state, but it should be debt on the record of the judgment. See SU'

pra, vol. i. p. 260.
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res judicata, which is received as evidence of truth ; and

the exceptio rei judicatce, as the plea is termed in the

civil law, is final and conclusive. ^ This is a principle

of general jurisprudence, founded on public convenience,

and sanctioned by the usage and curtesy ofnations.^

The rule of the English law has been *very gen- *121

erally recognized in the courts of justice in this

country, in cases not affected by the constitution and

law of the United States.^ There is one exception in the

jurisprudence of some of the states, as to the force and

effect of foreign sentences in the prize courts of admiralty,

bearing upon neutral rights. While those sentences are

regarded in the courts of the United States as binding

and conclusive upon the same questions,^ there has been

some difference of opinion, and some collisions on this

point, in the decisions in the state courts, e The weight

a Hughes V. Cornelius, Raym. 473, S. C. 2 Shower, 232. Burrows v.

Jemino, Sir. 733. Hamilton v. The Dutch East India Company, 8 Bro.

C. P. by Tomlins, p. 264. Lothian v. Henderson, 3 Bos. ^ Pull. 499.

Graham v. Maxwell, 2 Dow. Par. Cases, 314. Lord Ch, J. Eyre, in Phil-

ips V. Hunter, 2 H. Blacks. Rep. 410. Tarleton v. Tarleton, 4 Maule ^
Selw. 20. Thompson v. Tolmie, 2 Peters' U. S. Rep. 157. Labanne v.

Moreau, 13 Louis. Rep. 437.

b Vattel, h. 2. ch. 7, sec. 84, 85. Martens' Summary of the Laiv of Na-

tions, b. 3. ch. 3. sec. 20. ErsJcs. Inst, of Scots. Law, vol. 2. p. 735.

Kame's Pr. of Equity, vol. ii. p. 366, or, b. 3, ch. 8, sec. 6. Notes to vol.

i. p. 6, of More's edit, of Lord Stair's Institutions. A judgment while it

stands, cannot be impeached by the parties or privies to the record, in a

collateral action or in another court. This is a general principle. De Medi-

na V. Grave, Q. B. Feb. 1846. N. Y. Legal Observer for August, 1846.

c Hitchcock & Fitch v. Aikin, 1 Caines' Rep. 460. Goix v. Low, 1

Johns. Cas. 393. Taylor v. Bryden, 8 Johns. Rep. 178, Aldrich v. Kin-

ney, 4 Conn. Rep. 380. Bissel v. Briggs, 9 Mass. Rep. 463. Washington,

J., 4 Cranch, 442. Taylor v. Phelps, 1 Harris cf Gill, 492. Barney v.

Patterson, 6 Harr. ^ Johns. 182. Story's Com. on the Conflict of Laws,

508, and the numerous cases there collected. A judgment on a trustee

process in one state, will protect the trustee in a suit in another state for

the same debt. Ocean Ins. Co. v. Portsmouth R. R. Co., 3 Metcalf, 420.

d Croudson v. Leonard, 4 Cranch, 434. Rose v. Himely, ibid. 241.

Hudson V. Guestier, ibid. 281. Bradstreet v. The Neptune Ins. Co., 3

Sumner's Rep. 600.

^ They were declared to be conclusive, according to the Enghsh rule,
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of judicial authority appears, however, to be decidedly in

favour of the binding force and universal application of the

doctrine of the English law.a

upon the question of neutral property, in a subsequent suit upon the policy

of insurance, by the courts of law in New-York. Ludlows v. Dale, 1

Johns. Cas. 16. Vandenheuvel v. Utica Insurance Company, 2 Ibid. 127.

But the doctrine in those cases was reversed in the court of errors. 2 Ih.

451. They were declared to be conclusive, by the supreme court of Penn-

sylvania, in 1 Binney's Rep. 299, note ; but the legislature of that state,

by an act passed in March, 1809, declared, that they should not be held

conclusive. They were held to be binding in South Carolina, 2 Bay, 242
;

in Connecticut, 1 Day, 142; in Massachusetts, 6 Mass. Rep. 277, in Mary-

land, Gray v. Swan, 1 Harr. ^ Johns. 142 ; but an act of the legislature

of Maryland, in 1813, ch. 164, reduced the sentences of condemnation of

foreign prize courts to the character of prima facie proof. They were held

conclusive in Cucullu v. Louisiana Ins. Co., 17 Martin, 464.

a Admiralty courts, being courts of the law of nations, their seal is judi-

cially taken notice of in the courts of other countries, without positive

proof of its authenticity; (Yeaton v. Fry, 5 Cranch, 335. 343. Thomp-
son V. Stewart, 3 Conn. Rep. 171,) though the rule is different as to the

seal of other foreign courts, and it must be proved, like any other fact

(Delafield v. Hand, 3 Johns. Rep. 310. Desobry v. De Laistre, 2 Harr. ^
Johns. 192. Henry v. Adey, 3 East, 221.) The question touching the

effect of foreign judgments, has been frequently, and very extensively and

profoundly discussed, before the French tribunals ; and it is surprising to

observe the very little respect or comity which has hitherto been afforded

to the judicial decisions of foreign nations, in so enlightened, so pohshed,

and so commercial a country as France.

The French jurisprudence on this subject disclaimed any authority de-

rived from the jus gentium, and it was placed entirely upon the basis of

the royal ordinance of 1629. That ordinance declared, that foreign judg-

ments, for whatever cause, should not be deemed to create any lien, or

have any execution in France, and that notwithstanding the judgments.

Frenchmen, against whom they might have been rendered, should not be

effected by them, but be entitled to have their rights discussed de novo,

equally as if no such judgment had been rendered. Opinions to that effect,

given by several celebrated advocates of the parliament of Paris, as early

as 1664, are published in the appendix to Henry's Treatise on Foreign

Law, published at London, 1823.

Emrigon {Traite des Ass. ch. iv. sec. 8, ch. xii. sec. 20,) said that the

rule applied equally in favour of strangers domiciled in France, and it ap-

plied, whether the Frenchmen be the plaintiff or defendant ; but as to for-

eign judgments between strangers, they might be executed in France,
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2. Of lis pendetis.

A lis pendens, before the tribunals of another jurisdic-

without any examination of the merits. The principle in the civil and

French law is, that a judgment is conclusive only between the parties.

It has, however, been a vexed question, whether foreign judgments, as

between strangers, were entitled to any notice whatever, or were to re-

ceive a blind execution, without looking into their merits. There seem to

have been much vibration of opinion, and doubt, and uncertainty, on this

point.

In the elaborate argument, which M. Merlin delivered before the court

of cassation, in the case of Spohrer v. Moe, and which he has preserved

entire in his Questions de Droit, tit. Jugement, sec. 14, he showed, by ma-

ny judicial precedents, that the French law, (jurisprudence des arrets) had

been uniform from the date of the royal ordinance down to this day ; that

nothing which had been judicially decided under a foreign jurisdiction, had

any effect in France, and did not afford any ground or colour, even for the

exceptio reijudicata. He maintained that the law did not distinguish be-

tween cases, for that all foreign judgments, whoever might be the parties,

whether in favour or against a Frenchman with a stranger, or whether be-

tween strangers, and whether the judgment was by default, or upon con-

fession or trial, were of no avail in France, and the jurisprudence des ar-

rets rejected every such distinction. Whenever this rule had been suspended,

it had been occasioned by the force of special treaties, such as that between

France and the Swiss cantons, in 1777 ; or accorded by way of reciprocity

to a particular power, such as in the case of the Duke of Lorrain, in 1738;

The judgment of the court of cassation, on appeal, rendered in the year

12 of the French republic, was, that the foreign judgment, in that case,

in which a Frenchman was one of the parties, and a Norwegian the other,

was of no effect whatever. (Vide Repertoire de Jurisprudence, tit. Judg-

ment, see. 6. Questions de Droit, h. t. sec. 14.) Afterwards, in the case

of Holker v. Parker, decided in the court of cassation, in 1819, it was set-

tled, upon the authority of the new Code Civil, No. 2123, and 2128, and

of the Code de Procedure, No. 546, that the ordinance of 1629 no longer

applied, and that the codes made no distinction among foreign judgments,

and rendered them all executory, or capable of execution in France, after

being subject to re-examination ; and whoever sought to enforce a foreign

judgment, must show the reasons on which it was founded. ( Vide Ques-

tions du Droit, par M. Merlin, tit. Jugement, sec. 14.) In that very case,

it had been previously decided, by the court of the first instance, at Paris,

in 1815, that a foreign judgment was to be regarded as definitive between

strangers, and to be executed in France, without their courts being permit-

ted to take cognizance of the merits. The royal court of Paris, in 1816,

on appeal, decided otherwise, and declared, that foreign judgments had no

effect in France, and that the principle was unqualified and absolute, and
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tion has, in cases of proceedings in rem been held to be

a good plea in abatement of a suit. Thus, where

*123 a creditor of A. *a bankrupt, had bona fide, and

by regular process, attached in another state a debt

due to A. and in the hands of B., it has been held, that

the assignees of the bankrupt could not, by a subsequent

suit, recover the debt of B.a The pendency of the fo-

was founded on the sovereignty and independence of nations, and could be

invoked by all persons, subjects and strangers, without distinction. The

court of cassation, on a further appeal, decided, that they were to be re-

garded sub modo ; they were not to be of any force without a new inves-

tigation of the merits, for a blind submission to them would be repugnant

to the nature of judicial tribunals, and strike at the right of sovereignty

within every independent territory. I have said that the rule was settled

in that case, but it seems to be difficult to know when or how the rule on

this subject can be deemed settled in France, for the conflict of opinions

between their various tribunals, and at difierent periods of time, is extraor-

dinary. This very question, whether a foreign judgment between two

strangers could receive execution in France without revision or discussion,

was raised in January, 1824, before a tribunal, at Paris, between Stack-

poole V. Stackpoole and others, and it was decided in the negative, after a

discussion on each side, distinguished for depth of learning, and a lustre

of eloquence, not to be surpassed. M. Toullier ventures to consider the

French jurisprudence, or the droit public of France, as being irrevocably

established by the decree of the court of cassation, in 1819, and he consid-

ers it as resting on sound foundations. Foreign judgments are no longer

absolute nullities, since they can be declared executory, after the French

courts have taken cognizance of the merits of them, and have acted, in

respect to them, in the nature of a court of appeal. The rule applies to

all foreign judgments without distinction, and the French courts will ad-

mit the proofs taken in the foreign courts

—

locus regit actum. Vide

Toullier's Droit Civil Francais, suivant Vordre du Code, tom. x. No. 76

to 86. The French and the English law have now, at last, approached

very near to each other on this interesting head of national jurisprudence.

They agree perfectly when the foreign judgment is sought to be enforced
;

but the French courts will not permit, as they certainly ought, a plea of

a foreign judgment in bar of a new suit for the same cause, to be conclu-

sive, if fairly pronounced by a foreign court, having a jurisdiction confes-

sedly competent for the case. So far the French jurisprudence still wants

the true spirit of international comity. See Merlin, Repertoire, tit. Juge-

ment, sec. 6. Pardessus, Droit Commercial, tom. v. p. 1488.

aLe Chevaher v. Lynch, Doug. Rep. 170.
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reign attachment is a good plea in abatement of the suit, a

In such a case, the equity of the maxim. Qui prior est

tempore potior est jure ^ forcibly applies. Unless the plea

in abatement was allowed in such a case, the defendant

would be left without protection, and would be obliged

to pay the debt twice ;
for the courts which had acquired

jurisdiction of the cause by the priority of the attach-

ment, would never permit the proceeding to be defeated

by the act of the party going abroad, and subjecting

himself to a suit and recovery against him in another

state ; or by instituting proceedings, in order to avoid or

arrest the course of the suit first duly commenced

against him.^ But generally, a personal arrest

*and holding to bail in a foreign country, cannot *125

be pleaded in abatement ; and it is no obstacle to

a new arrest and holding to bail for the same cause in

the English courts, and they will not take judicial notice

of an arrest in a foreign country, or in their own planta-

a Lord Holt, in Brook v. Smith, 1 Salk. Rep. 280. Embree & Collins

V. Hanna, 5 Johns. Rep. lOL Carrol v. M'Donogh, 10 Marten's Louis.

Rep. 609. This is now the recognized doctrine in the supreme court of the

United States. Wallace v. McConnell, 13 Peters, 136. The priority of

suit will determine the right. See Irvine v. Lumbermen's Bank, 2 Watts

^ Serg. 190. Lowry v. The Same, ih. 210. But in West-Syndic v. Mc-

Connell, 5 Miller's Louis. Rep. 424, it was held, that the pendency of a

suit by foreign attachment, for the same cause of action, in another state,

could not be pleaded in abatement of the action instituted in Louisiana
;

though it might tend to modify the rehef, so as to stay execution until the

party credits and accounts for the proceeds of the property seised abroad,

or else dismisses the foreign attachment.

The court of chancery of New-York will not restrain, by injunction, a

defendant from prosecuting a foreign suit previously commenced. Mead v.

Merrit, 2 Paige's Rep. 402 ; though this has been done in the English

chancery under special circumstances. Bushby v. Munday, 5 Mad. Rep.

297. It has been done where the proceeding in a foreign court was insti-

tuted by the same party, as to the same matter. 1 Simon ^ Stewart, 16.

b Parker, Ch. J., in Tappan v. Poor, 15 Mass. Rep. 433. S. P. in Embree

& Collins V. Hanna, 5 Johns. Rep. 103, 104.
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tions;a and the same rule of law has been declared in

this country.

b

(4.) Of divorce a mensa et thoro.

The statute of New-Yorkc authorized the court of

chancery to allow qualified divorces a mensa et thoro

founded on the complaint of the wife, of cruel and inhu-

man treatment, or such conduct as renders it unsafe and

improper for her to cohabit with her husband ; or for

wilful desertion of her, and refusal or neglect to provide

for her. The court may decree a separation from bed

and board forever, or for a limited time, in its discretion,

and the decree may be revoked at any time by the same
court by which it was pronounced, under such regulations

and restrictions as the court may impose, upon the joint

application of the parties, and upon their producing sat-

isfactory^ evidence of their reconciliation. ^

* Maule V. Murray, 7 Term Rep. 470. Imlay v. Ellefsen, 2 East, 453.

Bayley v. Edwards, 3 Swanston's Rep. 703. Salmon v. Wootton, 9 Da-
na's Rep. 423. The court of appeals in Lower Canada, in the case of

Russell V. Field, (1833,) followed the English rule, and held that the plea

of a suit pending in Vermont, between the same parties, for the same
cause of action, was no bar to the new suit in the Canadian court.

b Bowne v. Joy, 9 Johns. Rep. 221. Mitchell v. Bunch, 2 Paige's Rep.

606. Godfrey v. Hall, 4 Miller's Louis. Rep. 158. Peyroux v. Davis, 17

Louis. Rep. 479. But where there are two tribunals under the same gov-

ernment, of concurrent and complete jurisdiction, ihe jurisdiction of that

tribunal which first takes cognizance, by process, of the subject matter of

controversy, is conclusive. Smith v. Mclver, 9 Wheaton, 532. The ship

Robert Fulton, 1 Pains C. C. U. S. 620. Slyhoof v. Flitcraft, 1 Ashmead's
Rep. 171. Whether a lis pendens in another state, between the same par-

ties, for the same cause, was a good plea in abatement, was left as a

doubtful question, in Casey v. Harrison, 2 Dev. N. C. Rep. 244. Ch. J.

Gibson, in Ralph v. Brown, 3 Watts ^ Serg. 399, assumes that such a plea

in such a case would be good. In the case of torts or joint contracts, a

plea in abatement of another action pending for the same cause against a

co-trespasser or joint contractor is bad. There may be several recoveries,

but only one satisfaction. Henry v. Goldney, in the Exch. June, 1846.

N. Y. Legal Observer, for August, 1846.

c N. Y. Revised Statutes, vol. ii. p. 146.

d N. Y. Revised Statutes, vol. ii. p. 146, 147, sec. 50, 51. 56.
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To entitle the court to sustain such a suit, (1.) the par-

ties must be, inhabitants of the state
;

(2.) or the marriage

must have taken place in the state, and the wife must

be an actual resident at the time of exhibiting the com-

plaint
; (3.) or the parties must have been inhabitants

of the state at least one year, and the wife an actual

resident at the time of filing the bill, a

These qualified divorces are allowed by the laws of

almost all countries, and it is assumed that they prevail

generally in these United States, in cases of extreme cru-

elty, though they are unknown in some of them, as for

instance in New-Hampshire, Connecticut, Ohio, Indiana,

and South Carolina. ^ In England, they are allowed only

propter scEvitiam out adulterium; and where there

is a separation *for such a cause, if the parties come *126

together again, the same cause cannot be revived.

c

In determining what is scevitia^ by the ecclesiastical

» Ibid. 146, sec. .50.

b In Louisiana, the divorce a mensa leads to the divorce a vinculo, ii

the parties be not reconciled in two years. Savoie v. Ignogoso, 7 Louis.

Rep. 281 ; and in Virginia in seven years ; act of 1841. In Massachusetts,

divorces from bed and board are allowed for cause of extreme cruelty in

either party, and in favour of the wife when the husband shall utterly

desert her, or grossly, or wantonly and cruelly refuse or neglect to provide

(if able) suitable maintenance for her. Mass. Revised Statutes, 185. In

Vermont, New-Jersey, Kentucky, Mississippi, Tennessee, Alabama, and

Michigan, divorce a mensa et thoro may be granted for extreme cruelty,

and in some of those states for wilful desertion for two years. Act of

Michigan, April 4th, 1833. Lockridge v. Lockridge, 3 Dana's Ken. Rep.

28. Holmes v. Holmes, Walker's Miss. Rep. 474. Elmer's Digest, 140.

Laws of Vermont, p. 364. 4 Aikin's Ala. Dig. 2d edit. 131. Statute

Laws of Tennessee, 1836, p. 261. In the Dutch law and in Scotland, wil-

ful abandonment of either party without due causes for a long time, is

ground for. a decree of divorce. Van Leeuwen's Roman Dutch Law, 85.

Ersk. Inst. 6. 1. tit. 6, sec. 14. Divorces from bed and board were unknown

to the ancient church, and were first estabhshed by the decrees of the

council of Trent.

c Lord Eldon, 11 Vesey, 532. Cohabitation is not always a condona-

tion for cruelty on the part of the husband under gross circumstances.

Snow V. Snow, consistory court, London, Hil. 1842.
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law, we find it stated, in Evans v. Evans,^ that it is ne-

cessary there should be a reasonable apprehension of

bodily hurt. The courts keep the rule very strict. The

causes must be grave and weighty, and show such a

state of personal danger as that the duties of the married

life cannot be discharged. Mere austerity of temper, pet-

ulence of manners, rudeness of language, a want of civil

attention, even occasional sallies of passion, if they do

not threaten bodily harm, do not amount to that cruelty

against which the law can relieve. The wife must dis-

arm such a disposition in the husband by the weapons

of kindness.

This being the rule of the Enghsh courts, it would

appear that divorces a mensa are placed, by the statute

of New-York, on rather broader ground. They are not

only for cruelty, but generally for such conduct on the

part of the husband towards his wife, as renders it unsafe

and improper for her to cohabit with him and be under

his dominion and control. Probably the word unsafe, in

our statute may mean the same thing as the reasonable

apprehension of bodily hurt in the English cases.b It

was considered, in the case of Barrere v. Barrere^^ that

the danger or injury must be serious, and the slightest

assault or touch in anger was not, in ordinary cases, suf-

ficient. It was likewise held, in that case, that the sepa-

ration need not be declared to be for any specific time,

but may be left general and indefinite, with

*127 *liberty to the parties to be reconciled when they

please, and to apply to be discharged from the de-

^ 1 Haggard's Consist. Rep. 35-

b 1 Ibid. 364. 409. vol. ii. p. 148. Neeld v. Neeld, 4 Haggard's Eccl.

Rep. 363. Pothier, Traite du Contrat de Marriage, sec. 509. 2 Mass.

Rep. 150. 3 Ibid. 321. 4 Ibid. 587. Finley v. Finley, 9 Dana's Rep.

52. But it is cruelty, in judgment of law, if the wilful conduct of the hus-

band exposes the wife to bodily hazard and intolerable hardship. D'Aguilar

V. Aguilar, 1 Haggard's Eccl. Rep. 773.

c It has been so understood in Mason v. Mason, 1 Edw. Ch. Rep. 292.

d 4 Johns. Ch. Rep. 187.
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cree. The decree of divorce is always, by the canon

law, suh spe reconciliationis.^

The statute above referred to seems to have considered

the wife as the only infirm party who stands in need of

such protection, for it confines the divorce a mensa, for

cruelty, desertion, or other improper conduct, to such con-

duct in the husband ;b but the English ecclesiastical law

makes no such distinction, and divorces are granted, on

a bill by the husband, for cruel usage by the wife.c

Upon these separations from bed and board, the children

that the wife has during the separation, are bastards, for

due obedience to the decree is to be presumed unless the

contrary be shown. <i If, however, cohabitation between

the husband and wife existed, the presumption of illegiti-

macy is destroyed. This is the general law; and when
the New- York Revised /Statutes^ declare, that a child

begotten and born during the separation of its mother

from her husband, pursuant to a divorce a mensa et thoro

shall be deemed a bastard, it is to be taken, as I appre-

hend, subject to the same qualifications which accompa-

nied the general rule.

These qualified divorces are regarded as rather hazard-

ous to the morals of the parties. In the language of the

English courts, it is throwing the parties back upon

society, in *the undefined and dangerous charac- *I28

ters of a wife without a husband, and a husband

without a wife. The ecclesiastical law has manifested

* Burns' Eccl. Law, tit. Marriage, ch. 11, sec. 4. Oughton's OrdoJud.

tit. 215, sec. 3. Bynk. Q. Jur. Priv. b. 2, ch. 8.

b Vanveghten v. Vanveghten, 4 Johns. Ch. Rep. 501. By a statute of

New-York, of April 10th, 1824, ch. 205. sec. 12, the court of chancery-

was authorized to decree a divorce a mensa, on the complaint of the hus-

band, and that provision is deemed to be in force, notwithstanding the

subsequent general provision in the revised laws, confining that remedy to

the wife. Perry v. Perry, 2 Paige's Rep. 501.

c Kirkman v. Kirkman, 1 Haggard's Consist. Rep. 409.

d St. George v. St. Margaret, 1 Salk. 123.

« Vol. i. p. 641.

Vol. II. 12
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great solicitude on this subject, by requiring, in every de-

gree of separation, an express monition to the parties " to

live chastely and continently, and not during each other's

life, contract matrimony with any other person ;" and se-

curity was formerly required from the party suing for the

divorce, to obey the mandate. a The statute allows the

husband, on such a bill by the wife, for ill conduct, to

show, in his defence, and in bar of the suit, a just provo-

cation in the ill behaviour of the wife, and this would have

been a good defence, even without the aid of the statute. *»

And on these separations from bed and board, the- courts

intrusted with the jurisdiction of the subject, will make
suitable provision for the support of the Avife and children,

out of the husband's estate, and enforce the decree by se-

questration
;
and the chancellor, in New-York, may ex-

ercise his discretion in the disposition of the infant chil-

dren, and vary or annul the same from time to time, as

circumstances may require. « I apprehend there is not,

in the United States, any essential difference in princi-

ple, or departure from the doctrines of the English law, on
the subject of divorces a niensa et thoroA

a Burns' EccL. Law, tit. Marriage, ch. 11, sec. 4. Barrere v. Barrere,4

Johns. Ch. Rep. 196. 198. Vanveghten v. Vanveghten, ibid. 501.

b New-York Revised Statutes, vol. ii. p. 147, sec. 53. Waring v. War-
ing, 2 Haggard's Consist. Rep. 154.

<i New-York Revised Statutes, vol. ii, p. 147, sec. 54, 55. Ibid. 148,

sec. 59, 60. Barrere v. Barrere, 4 Johns. Ch. Rep. 197. In Shelford on

Marriage and Divorce, p. 592—607, the cases are collected on the exercise

of the equitable and discretionary jurisdiction of the ecclesiastical courts,

in awarding permanent alimony to the wife, on decrees of divorce a mensa

et thoro. In an aggravated case a moiety of the husband's property has

been given.

d Reeve's Domestic Relations, ch. 16. Thompson v. Thompson, 2 Dal-

las, 128. Warren v. Warren, 3 Mass. Rep. 321. Statutes of Delaware^

1832, ch. 144.



LECTURE XXVIII.

OF HUSBAND AND WIFE.

The legal effects of marriage, are generally deducible

from the principle of the common law, by which the hus-

band and wife are regarded as one person, and her legal

existence and authority in a degree lost or suspended,

during the continuance of the matrimonial union. a From
this principle, it follows, that at law no contracts can be

made between the husband and wife, without the inter-

vention of trustees; for she is considered as being sub j^o-

testate viri, and incapable of contracting with him ; and

except in special cases, within the cognizance of equity,

the contracts which subsisted between them prior to the

marriage, are dissolved. b The wife cannot convey lands

to her husband, though she may release her dower to his

^Co. Liu. 112. a 187. b. Litt. sec. 168. 291. 1 Blacks. Com. 441.

The jus mariti, where it is not restrained by special contract, exists with

equal force and extent in the Scotch law. The husband acquires the same

power over the person and property of the wife, and she is subjected to

similar disabilities. Erskine's Inst. h. 1. tit. 6. sec. 19. 22. Stairs Inst,

h. 1. tit. 4. sec. 13. 16.

b The disability of husband and wife to contract with each other, is

founded in the wisest policy, and is an essential muniment to the inviola-

bility of the nuptial contract, and to the maintenance of the institution of

marriage. The consequent dependence of the wife upon the husband, and

the continued liability of 1;he husband to support the wife, and the other in-

capacity of the parties, by their own mere will, to absolve each other from

the reciprocal rights and duties which the law of their contract imposes

upon them, furnishes powerful motives to the promotion of harmony and

peaceful cohabitation in married life. Marshall, J., in Simpson v- Simpson^

4Dana's K. Rep. 142.
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grantee ;
nor can the husband convey lands by deed di-

rectly to the wife without the intervention of a trustee.

a

The husband may devise lands, or grant a legacy to his

wife, for the instrument is to take effect after his death
;

and by a conveyance to uses, he may create a trust

in favor of his wife,b and equity will decree performance

of a contract by the husband with his wife, for her bene-

fit, c The general rule is, that the husband becomes en-

titled, upon the marriage, to all the goods and chat-

130* tels of the wife, and to the rents and profits *of

her lands, and he becomes liable to pay her debts,

and perform her contracts.

According to the plan of these general disquisitions, I

cannot undertake to enter minutely into the numerous dis-

tinctions and complex regulations which appertain to the

relation of husband and wife. My purpose will be an-

swered, if I shall be able to collect and illustrate the lead-

ing principles only
;
and that I may be able to do this

clearly, and to the satisfaction of the student, I shall con-

sider the subject in the following order :

1. The right which the husband acquires by marriage

in the property of the wife :

2. The duties which he assumes in the character of

husband

:

3. How far the wife is enabled by law to act during

coverture, as a feme sole :

* Co. Lift. 3. a. Lift. § 677. Martin v. Martin, 1 Greenleaf's Rep. 394.

Rowe V. Hamilton, 3 Greenleaf 's Rep. 63. Stickney v. Borman, 2 Barr.

Penn. R. 67. Sheppard v. Sheppard, 7 Johns. Ch. 60. But though such

a conveyance would heboid at law, equity will uphold it in a clear and

satisfactory case. Wallingfqrd v. Allen, 10 Peters^ Sup. Court Rep. 583.

See infra, p. 162. But a coiirtpf equity has no jurisdiction, even with the

consent of the wife, to transfer to her husbanjj personal property settled in

trust for her, and to be hers absolutely on survivi^ her husband. Richards

V. Chambers, 10 Vesey, 580. ''*w

;

b Co. Litt. 112. a.
>*-"

Moore v. Ellis, Bunb. Rep. 205. Livingston v. Livingston, 2 Johns.

Ch. Rep. 537. Shepard v. Shepard, 7 Johns. Ch. Rep. 57.
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4. Her competency, in the view of a court of equity,

to deal with her property :

5. Other rights and disabilities incident to the marriage

union.

I. The right which the husband acquires hy marriage

in the property of the wife.

(1.) To her lands in fee.

If the wife, at the time of marriage, be seised of an
estate of inheritance in land, the husband, upon the mar-

riage, becomes seised of the freehold jwre uxoris^ and he
takes the rents and profits during their joint lives. a It is

a freehold estate in the husband, since it must continue

during their joint lives, and it may, by possibiUty, last

during his life. It will be an estate in him for the life of

the wife only, unless he be a tenant by the courtesy. It

will be an estate in him for his own life if he dies before

his wife, and in that event, she takes the estate again in

her own right. If the wife dies before the husband,

without having had issue, her heirs immediately

'succeed to the estate. If there has been a child *131

of the marriage born alive, the husband takes the

estate, absolutely for life, as tenant by the courtesy, and
on his death the estate goes to the wife, or her heirs ; and
in all these cases, the emblements growing upon the land,

at the termination of the husband's estate, go to him, or

his representatives.

During the continuance of the life estate of the hus-

band, he sues in his own name for an injury to the profits

of the land
;
but for an injury to the inheritance, the wife

a Co. Liu. 351. a. In Georgia the rights of the husband upon mar-

riage in the real estate of the wife are vastly enlarged. That estate pass-

es to the husband absolutely the same as personal property, and if the

wife dies intestate, the husband is entitled to administer upon her estate^

real and personal, and recover and enjoy the same without being subject

to distribution. On the other hand, if the husband dies intestate without

issue, the wife inherits his whole estate, real and personal, subject to his

debts. Hotchkiss, Codification of the Statute Law of Georgia, 1845. p.

426.
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must join in the suit, and if the husband dies before re-

covery, the right of action survives to the wife. a If the

husband himself commits waste, the coverture is a sus-

pension of the common law remedy of the wife against

him. The husband has an interest in the freehold estate

of his life, which may be seised and sold on execution,

and if the assignee, or creditor of the husband, who takes

possession of the estate, on a sale on execution of his

freehold interest, commits waste, the wife has her ac-

tion against him, in which the husband must join ; for

though such assignee succeeds to the husband's right to

the rents and profits, he cannot commit waste with im-

punity. ^ So, also, the heir of the wife may sue the hus-

band for the waste, and no doubt the court of chancery

would stay by injunction the husband's waste, on behalf

of the wife herself. But it seems, that from want of

privity, the heir of the wife cannot bring an action of

waste against the assignee of the husband, though it may

be brought against the husband himself, for waste done

by his assignee, and he shall recover the land of the

assignee. c The subtle distinction in Walkers case^^ and

which we have followed, was, that if the tenant by the

courtesy assigns over his estate, the heir of the wife can

sue him for waste done after the assignment ; but

*132 if the heir *grants over the reversion, the grantee

cannot sue the husband, for the privity of the action

is destroyed. He can only sue the assignee of the hus-

band, for as between them there is a privity of estate.

If an estate in land be given to the husband and wife,

or a joint purchase be made by them during coverture,

they are not properly joint tenants, nor tenants in com-

a Weller and others v. Baker, 2 Wils. Rep. 423, 424. It is there said

to be difficult to reconcile the cases, as to the joinder of husband and wife,

in actions relating to the land.

b Bab and Wife v. Perley, 1 Greenleaf's Rep. 6. Mattocks v. Steams,

9 Vermont Rep. 326.

c Bates V. Shraeder, 13 Johns. Rep, 260.

I
[i 3 Co. 22.
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mon, for they are but one person in law, and cannot take

by moieties. They are both seised of the entirety, and

neither can sell without the consent of the other, and the

survivor takes the whole. ^ This species of tenancy

arises from the unity of husband and wife, and it applies

to an estate in fee, for life, or for years. If the grant be

made to the husband and wife and B., or to the husband

and wife and B. and C, the grantees are all joint tenants

as between themselves, but the husband and wife are

tenants by entireties, as between each other ; and as for

all the purposes of ownership, the husband and wife are

but one person in law, they take only a moiety of the

land in the one case, and only a third of it in the other. ^

If they are tenants by entireties of a term of years, the

husband may alien the entirety so as to bind the wife.c

The same words of conveyance, which would make two)

other persons joint tenants, will make the husband and/

wife tenants of the entirety. This is a nice distinction

laid down in the old books, and it continues to

this day to be the law.^^ *The husband alone may *133

grant or charge the wife's land during their joint

a Preston on Estates, Vol. 1. 131.

b Litt. sec. 291. Barber v. Harris, 15 Johnson, 617. Johnson v. Hart,

6 Watts ^ Serg. 319.

c Grute V. Locroft, Cro. Eliz. 287. When husband and wife hold the

entirety with right of survivorship he cannot alien the entire estate, but

the husband may execute a mortgage of his interest, or he may make a

lease in his own name, or join with his wife. Jackson v. M'Connell, 19

Wendell, 175. In the state of Ohio, no joint tenancy exists, and the doc-

trine of survivorship is unknown, even as to a devise to husband and

wife, and they take as tenants in common, and not as tenants of the en-

tirety. Sergeant v. Steenberger, 2 Ohio Rep. 305. Wilson v. Fleming,

13 Id. 68.

d Litt. sec. 291. 656. Co. Litt. 187. b. 188. a. 351. Bro. Abr. tit.

Cui in vita, 8. 2 Black's Rep. J 214. Doe \. Parratt, 5 Term Rep. 652.

16 Johns. Rep. 115. 5 Johns. Ch. Rep. 437. Barber v. Harris, 15 Wen-

dell, 615. Den V. Hardenbergh, 5 Halsted'sRep. 42. 3 Randolph's Rep. 179.

5 Mass. Rep. 523. 1 Dana's Kentucky Rep. 37. 243. Taul v. Campbell,

1 Yerger, 319. Den v. Whitemore, 2 Z>ew. ^ J5a<. 537. Greenlaw v. Green-

law, 13 Maine Rep. 186, Weston, Ch. J. Dickinson v. Codwise, 1 San-
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lives, and if he be tenant by the courtesy, during his own

hfe. He cannot ahen or encumber it, if it be a freehold

estate, so as to prevent the wife, or her heirs, after his

death, from enjoying it, discharged from his debts and

engagements. But from the authorities, when closely ex-

amined, says Mr. Preston, a it seems that the husband has

th€ power to transfer the ivhole estate of his wife, and

the estate will be in the alienee of the husband, subject

to the right of e?it7y of the wife, or her heirs, and which

entry is necessary to revest the estate after the husband

discontinues it. She was driven at common law to her

writ of right, as her only remedy ; but Lord Coke says,^

he found that in the times of Bracton and Fleta, the writ

of entry cui in vita, was given to the wife, upon the

alienation of her husband, and this was her only remedy

in the age of Littleton. « That writ became obsolete af-

ter the remedial statute of 32 Hen. YHL c. 28, which re-

served to the wife her right of entry, notwithstanding her

husband's alienation
;
and the writ of entry lay even if

she had joined with her husband in a conveyance by

feoffment, or bargain and sale, for such conveyances

ford Ch. R. 214. 222. See infra, vol. iv. p. 362. Mr. Preston (Abstracts

of Title, vol ii. p. 41.) says, that as the law is now understood, husband

and wife may, by express words, be made tenants in common, by a gift

to them during coverture. The Ass. V. Chancellor, in Dias &, Burn v.

Glover, 1 Hoffman's Ch. Rep. 71, questions the solidity of Mr. Preston's

opinion. The law in the text does not exist in Connecticut, but the hus-

band and wife are joint tenants in such case, and the husband may alone

convey his interest. Whittlesey v. Fuller, 11 Conn. Rep. 337.

* Essay on Abstracts of Title, vol. i. p. 334, 435, 436. Sergeant

"Williams, in his note to Waller v. Hill, 2 Sound. 180. n. 81, concludes that

as estates for life being freehold estates, and commencing by livery of

seisin, could only be avoided by entry, leases for life by the husband were

voidable only, but that leases for term of years were absolutely void on the

husband's death, and this Chancellor Johnson considers the better doctrine,

and this, I think, is the correct conclusion. Brown v. Lindsay, 2 Hill's

S. C. Ch. Rep. 544.

b 2 Inst. 343.

c Litt. sec. 594. The extent of the remedy under this ancient writ.

mi3y be seen in Bro. Abr. tit. Cui in vita, and F. N. B. 193. h. t.
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were deemed the sole act of the husband, as the wife was

not separately examined.

a

(2.) To her life estate.

*If the wife, at the time of the marriage, hath *134

an estate for her Ufe, or for the life of another

person, the husband becomes seised of such an estate in

right of his wife, and is entitled to the profits during the

marriage. On the death of the wife, the estate for her

own life is gone, and the husband has no further interest

in it. But if she have an estate for the life of another

person, who survives her, the husband becomes a special

occupant of the land during the life of such other person.

After the estate for life has ended, the land goes to the

person entitled in reversion or remainder, and the hus-

band, quasi husband, has no more concern with it. This

estate the husband can only sell or charge to the extent

of his interest in it, and his representatives take as em-

blements the crops growing at his death.

* Co Litt. 326. a. The statute of 32 Hen. VIII. was re-enacted in New-
York, in 1787, by act, 10th sess. ch. 48. But it does not appear in the re-

vision of 1830, and the action of ejectment was doubtless deemed commen-

surate with every right to the recovery of land. New -York Revised Sta-

tutes, vol. ii. p. 303. In Massachusetts, it is held, that the statute of 32

Hen. VIII. protecting the wife's inheritance or freehold from the husband's

act, is still in force in that state " as a modification and amendment to

the common law." Bruce v. Wood, 1 Metcalf, 542. In New-Jersey, by

statute, it is declared that the husband can do no act or make any default

to affect or work any prejudice to the wife's inheritance or freehold, and

after his death she may lawfully enter and hold the same notwithstanding.

Elmer's Dig. 77. This is the universal law on the subject. In Mary-

land, under the statute of 1786, the husband may elect, in right of his

wife, to take her ancester's lands at the valuation of commissioners, and

pay or give bonds to the co-heirs of the wife for their just proportion of the

estate, and that election vests in him the fee as a purchaser, to the exclu-

sion of the wife. Stevens v. Richardson, 6 Harr. ^ Johns. Rep. 156

In Millar v. Shackleford, 4 Dana, 278, it was held, that a woman, whose
estate had been wrongfully aliened by her husband, might recover it in

ejectment after his death, without notice to the tenant to quit, and no ac-

quiescence in the tenant's holding, short of 20 years, would bar her.
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(3.) To her chattels real.

The husband, upon marriage, becomes possessed, also,

of the chattels real of the wife, as leases for years, and

the law gives him power, without her, to sell, assign,

mortgage, or otherwise dispose of the same as he pleases,

by any act in his lifetime ;a except it be such an interest

as the wife hath, by the provision or consent of her hus-

band, by way of settlement.^ Such chattels real are also

liable to be sold on execution for his debts. If he makes

no disposition of the same in his lifetime, he cannot de-

vise the chattels real by will ;c and the wife, after his

death, will take the same in her own right, without be-

ing executrix or administratrix to her husband. If he

grants a rent charge out of the same, without altering

the estate, the rent charge becomes void at his death. If

he survives his wife, the law gives him her chattels real,

absolutely, by survivorship
;

for he was in posses-

*135 sion of the chattel *real during the coverture, by a

kind of joint tenancy with the wife.d

•

(4.) To her choses in action.

As to debts due to the wife, at the time of her mar-

riage, or afterwards, by bond, note, or otherwise, and

which are termed choses in action^ they are not vested

absolutely in the husband, but the husband has power to

sue for and recover, or release or assign the same ; and

when recovered, and reduced to possession, and not oth-

erwise, it is evidence of a conversion of the same to his

own use, and the money becomes in most cases absolutely

his own.e The rule is the same, if a legacy or distrib-

^ Co Litt. 46. b.

b Sir Edward Turner's case, 1 Vern. 7.

c Co. Lift. 351, a.

d Co. Litt. 351, b. Butler's note, 304, to Co. Litt. lib. 3, 351, a. 1 Rol.

Abr. 345, pi. 40.

e Little V. Marsh; 2 Iredell's N. C Eq. Rep. 18. 2 Leigh's N. P. 1109.

The reduction of the wife's choses in action into possession by the husband

is not in all cases conclusive, though it is prima facie evidence of the con-
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utive share accrues to the wife during coverture. » So,

he has power to release and discharge the debts, and to

change the securities, with the consent of the debtor.

b

But if he dies before he recovers the money, or alters the

security, or by some act reduces the chose in action into

possession, the wife will be entitled to the debts in her

own right, without administering on his estate or holding

the same as assets for his debts.c If his wife dies and

he survives her, before he has reduced the chose in action

to possession, it does not strictly survive to him ; but he

is entitled to recover the same to his own use, by acting

as her administrator. ^ By the statute of distributions of

version of it, for there may be satisfactory proof that he took and held the

money as her trustee, and for which he would be accountable. Estate of

Hinds, 5 Wharton, 138.

* Garforth v. Bradley, 2 Vesey, sen , 675. Schuyler v. Hoyle, 5 Johns.

Ch. Rep. 196. Haviland v. Bloom, 6 Ibid. 178. Carr v. laylor, 10 Vesey,

578. Wildman v. Wildman, 9 Ibid. 174. Parsons v. Parsons, 9 N. H.

Rep. 309.

b The husband may release his wife's choses in action, even those in re-

mainder or expectancy, which may possibly fall in during the marriage. 1

Roper on Husband and Wife, 227, 237.

c Kintger's estate, 2 Ashmead, 455. Poindexter v. Blackburn, 1 Ire-

delVs N. C. Eq. Rep. 286. Snowhill v. Executor of S., 1 Green's N. J.

Ch. Rep. 30. Richards v. Richards, 2 B. ^ Adol 447. Gaters v. Made-

ley, 6 Meeson ^ W. 423. Scarpellini v. Atcheson, Q. B. June, 1845. It

seems to be now a settled principle in the late English equity jurisprudence,

under the sanction of the highest judicial authority, as that of Eldon, Grant,

Plumer, Leach, Lyndhurst, Cottenham and Sugden, that nothing short of

actual and positive reduction into possession by the husband will bar the

wife's right by survivorship to the full enjoyment of her choses in action,

and reversionary and contingent interests. See post, p. 138, n. b. It has

been suggested by Mr. Sugden, that it would be a good amendment of the

law to confer upon the husband the absolute power to dispose of all hia

wife's chattel interests or personal estate, whether present or reversionary.

But the same lord chancellor decided, with the assistance of the master of

the rolls in Box v. Jackson, 1 Drury, 42, in the chancery of Ireland, that

the court had no power to take and hold the wife's consent as binding to

an assignment of her reversionary interest or chose in action.

d Garforth v. Bradley, 2 Vesey, 675. Lord Tenderden, in Richards v.

Richards, 2 B. 4- Adol. 447.
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22 and 23 Charles II., and the 25th section of the statute

of 29 Charles II. c. 3, in explanation thereof, and which

have in substance been re-enacted in New-York^ and the

other states of the Union, the husbands of femes covert

who die intestate, have a right to administer upon their

personal estate, and to recover and enjoy the same. Un-

der the statute, it is held, that the husband is entitled,

for his own benefit, jw^e mariti, to administer, and to

take all her chattels real, things in action, and every oth-

er species of personal property, whether reduced to pos-

session, or contingent, or recoverable only by suit.b But

if the wife leaves choses in action not reduced to posses-

sion in the wife's life, the husband will be liable for her

debts dum sola, to that extent ; for those choses

*136 in action will be assets in his hands.c *It is also

settled, that if the husband, who has survived his

wife, dies before he has recovered the choses in action^

his representatives are entitled to that species of property
j

and in New York it would seem, (though it would be

contrary to the English rule,) that the right of adminis-

^^ tration follows the right of the estate, and is to be grant-

ed to the next of kin of the husband
;
and the representa-

tives of the husband, who administer upon the assets of

the wife remaining unadministered, are liable for her

debts to her creditors, in preference to the creditors of the

a N. Y. Revised Statutes, vol. ii. p. 75, sec. 29. Ibid. 98, sec. 79.

J» Whitaker v. Whitaker, 6 Johns. Rep. 112. The statute of 29 Charles

II,, ch. 3, sec. 25, left the effects of femes covert as at common law ; and

the right of the husband, at common law, was not only to administer, but

to enjoy exclusively the effects of his deceased wife. 2 Black's Com. 515»

516. Hoskins v. Miller, 2 Dev. N. C. Rep. 360. It seems to be the set-

tled rule, that if the husband is reduced to the necessity of suing either at

law or in equity in order to recover his deceased wife's choses in action, he

must first administer on her estate and sue in the capacity of administra-

tor.

e Heard v. Stanford, 3 P. Wms. 409,411. Cases temp. Talh , 173. S-

C. Donnington v. Mitchell, 1 Green's N. J. Ch. Rep. 243. He is only lia-

ble as administrator on the estate of the wife for her debts, to the extent

of the assets received by him. N. Y. Revised Statutes, vol. ii. p. 75.

«
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husband, a So, if after the husband has administered in

part on his wife's estate, and dies, and administration

de bonis 7i07i of the wife should be obtained by a third

person, or by the next of kin of the wife, he would be deem-

ed a mere trustee for the representatives of the husband.^

It has been considerably discussed in the books, by

what title the husband, surviving his wife, takes her choses

in action. It has often been said, that he takes by the

statute of distributions as her next of kin. But, from the

language of the English courts, it would seem to be more

proper to say, that he takes under the statute of distribu-

tions as husband, with a right in that capacity to ad-

minister for his own benefit ; for in the ordinary sense,

neither the husband nor wife can be said to be next of

kin to the other. ^

What will amount to a change of property in action

belonging to the wife, so as to prevent it from going back

to the wife in case she survives her husband, was dis-

cussed in the case of Scuyler v. HoyleA It was there

shown, that the husband may assign, for a valuable con-

sideration, his wife's choses in action to a creditor,

free from the wife's contingent *right of survivor- *137

ship. The doctrine that the husband may assign

* N. Y. Revised Statutes, vol. ii. p. 75. sec. 29.

b Butler's note, 304. to lib. 3. Co. Litt. Elliott v. Collier, 3 Atk. Rep.

526. Spencer, J., 6 Johns. Rep. 118. 1 Hagg. Eccl. Rep. 34^. Betts v.

Kimpton, 2 B. ^ Adolphus, 273. See also Hunter v. Hallett, 1 Edw. Ch
Rep. 388 and infra, p. 411, 412. In Ohio the law is different. The hus-

band is not next of kin to his wife for inheritance. He may administer

on the estate of his deceased wife, but he must account not only to the

creditors of the wife, but to the heirs, and therefore the husband cannot

as survivor in his own right pursue her choses in action either in law or

equity. Curry v. Fulkingon, 14 Ohio Rep. 100. So in Connecticut, the

husband on the death of his wife does not become entitled as heir or survi-

vor to her personal property. He does not take as administrator, but goes

to her administrator for distribution. .Baldwin v. Carter, 17 Conn.

Rep. 201.

-=3 Vesey, 246, 247. 14 /6f(Z. 381^382. 15 /6zU 537. 18 /6tU 49,

55, 56.

d 5 Johns. Ch. Rep. 196.
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the wife's chose in action for a valuable consideration,

and thereby bar her of her right of survivorship in the

debt, but subject, nevertheless, to the wife's equity, has

been frequently declared, and is understood to be the

rule best sustained by authority. Such an appropriation

of the property is the exercise of ah act of ownership for

a valuable purpose, and an actual appropriation of the

chattel which the husband had a right to make, a But

a voluntary assignment by the husband of the Avife's cha-

ses in action without consideration, will not bind her, if

she survives him.b The rule is, that if the husband ap-

points an attorney to receive the money, and he receives

it, or if he mortgages the wife's choses in action^ or as-

signs them without reservation, for a valuable considera-

tion, or if he recovers her debt by a suit in his own name,

or if he releases the debt, or novates the debt, by taking a

new security in his own name ; in all these cases, upon

his death, the right of survivorship in the wife, to the

property, ceases. And if the husband obtains a judgment

or decree, as to money to which he was entitled in right

of his wife, and the suit was in his own name alone, the

a Carteret v. Paschal, 3 P. Wms. 197. Bates v. Dandy, 2 Atli. Rep. 206.

S. C. 3 RusseVs Rep. 65, note. Jewson v. Moulson, 2 Atk. 417. Earl

of Salisbury v. Newton, 1 Eden^s Rep. 370. Sir William Grant, in Mit-

ford V, Mitford, 9 Vesey, 87. Johnson v. Johnson, 1 Jac. ^ Walk. 456.

Schuyler v. Hoyle, above cited. Kenney t. Udall, 5 Johns. Ck. Rep. 464.

S. C. 5 Cowen's Rep. 597. Lowry v. Houston, 3 Howard, 394. Siter

and another, Guardians of Jordan, 4 Rawle's Rep. 468. In this last case

the assignment was sustained, not strictly as an assignment for a valuable

consideration enuring to the husband, but on the very meritorious ground

that the assignment of the wife's chose in action to trustees was for the

benefit of her and her child. It was a reasonable anticipation by settle-

ment, of a provision for the wife's equity, and valid in equity, though the

fund was not reduced to possession before the execution of the assignment.

But see the note a. infra, p. 138, where the power of the husband over the

wife's rights in action is more limited.

b Burnet v. Kinnaston, 2 Vern. Rep. 401. Sir William Grant in Mit-

ford v. Mitford, 9 Vesey, 87. Sir Thomas Plumer, in Johnson v. Johnson,

1 Jac. 4- Walk. 456. Jewson v. Moulson, 2 Atk. Rep. 420. Saddington

v. Kinsman, 1 Bro. 44, Hartman v. Dowdel, 1 Ratcle's Rep. 279.
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property vests in him by tKe recovery, and is so changed

as to take away the right of survivorship in the wife.

If the suit was in their joint names, and he died

*before he had reduced the property to possession, *]38

the wife as survivor would take the benefit of re-

covery, a It is settled, that in a suit in chancery, by the

husband to recover a legacy, or distributive share due to

the wife, she must be made a party with him, and then

the court will require the husband to make a suitable

provision for the wife out of the property. The court of

chancery has always discovered an anxiety to provide

for the wife out of her property in action, which the hus-

band may seek to recover. If he takes possession in the

character of trustee, and not of husband, it is not such a

possession as will bar the right of the wife to the property

if she survives him. The property must come under

the actual control and possession of the husband, quasi

husband, or the wife will take as survivor, instead of the

personal representatives of the husband.

A general assignment in bankruptcy, or under insol-

vent laws, passes the wife's property, and her choses in

action, but subject to her right of survivorship
; and if the

husband dies before the assignees have reduced the pro-

perty to possession, it will survive to the wife, for the as-

signees possess the same rights as the husband before

the bankruptcy, and none other. ^ It has been, accord-

a Hilliard v. Hambridge, Alleyns Rep. 36. Lord Hardwicke, in Gar-

forth V. Bradley, 2 Vesey, 675. M'Uowl v. Charles, 6 Johns. Ch. Rep.

132. Searing v. Searing, 9 Paige's Rep. 283.

b Mitford V. Mitford, 9 Vesey, 87. Jewson v. Moulson, 2 Atk. Rep.

420. Gayner v. Wilkinson, Dickens' Rep. 491. Saddington v. Kinsman,

1 Bro. C. C. 44. Van Epps v. Van Deusen, 4 Paige's Rep. 64. Pierce v.

Thornely, 2 Simons' Rep. 167. OiUcall v. Van Winkle, 1 Green's N. J.

Ch. Rep. 516. It is well .settled, that at law, an assignment in bankruptcy

will, of itself, bar the wife's contingent right of survivorship in a chose in

action, and will bar a suit at law on a bond entered into by the wife dum
sola. Miles v. Williams, 1 P. Wms. 249, in K. B. Bosvil v. Brander, 1

P. Wms. 458, in K. B. Mitchell v. Hughes, 6 Bing. Rep. 689. But in

the late case of Mallory v. Vanderheyden before Vice -Chancellor Parker, of
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irigly, held, that a legacy in stock was not reduced to

possession by such an assignment, so as to bar the wife's

right of survivorship, and the wife took it by survivor-

ship as against the assignees.

a

the 3d circuit, New-York Legal Observer for Januarj^, 1846, it was held,

that though a discharge of the husband in bankruptcy would bar a suit at

law against husband and wife for the debt of the wife dum sola, yet in

equity, satisfaction could be had for the debt out of her separate estate,

where there had been an appointment by her charging her separate estate

with the debt. Vide Infra, p. 14C.

» Fierce v. Thornely, 2 Simons' Rep. 167. 180. It is difficult to recon-

cile the more ancient with the recent English equity cases, on the subject

of the effect to be given to the husband's assignment of the wife's choses

in action. Thus, in the cases of Chandos v. Talbot, 2 P. Wms. 601

;

Bates V. Dandy, 2 Atk. Rep. 206, and Hawkins v. Obyn, ibid. 549, the lan-

guage is, that a contingent interest, or the possibility of a term, or a spe-

cific possibility of the wife, may be assigned by the husband for a valua-

ble consideration, so as to bind his wife. But in Hornsby v. Lee, 2 Madd

Ch. Rep. 16; Purdew v. Jackson, 1 RusselVs Rep. 70, and Honner v.

Morton, 3 ibid. 6.'5, it is held, that the husband's assignment of the wife's

reversionary interest will not bar her right as his survivor, provided the in-

terest continues reversionary to his death. So, Sir William Grant, in Mit-

ford v. Mitford, 9 Vesey, 87, doubted the soundness of the rule, that the

husband's assignment for a valuable consideration passed the wife's chose

in action, freed from her contingent right of survivorship, because, in that

case, the purchaser would take a greater right than the husband had. He
admitted, however, that a distinction was constantly taken between as-

signments in bankruptcy, or by operation of law, and a particular assignee

for a specific consideration. And in Hornsby v. Lee, Sir Th. Plumer con-

sidered, that a particular assignee was not better off in this respect than a'

general assignee in bankruptcy. Afterwards, in Purdew v. Jackson, I

RusselVs Rep. 76, the subject was discussed and re-argued with great abil-

ity, and Sir Th. Plumer, in an elaborate opinion, declared his adherence to

his former opinion, and carried his doctrine out broadly to the whole ex-

tent of it, by holding, that all assignments made by the husband of the

wife's outstanding personal chattels, not then reduced to possession, wheth-

er the assignment be in bankruptcy, or under an insolvent act, or to trust-

ees for payment of debts, or to a purchaser for a valuable consideration,

pass only the interest which the husband had, subject to the wife's legal

right of survivorship ; and the husband could not possibly make an assign-

ment of the reversionary interest of his wife, so as to bar her as survivor,

provided the interest remained reversionary. Sir William Cirant, in Mor-

ley V. Wright, 11 Vesey, 12, thought there was great weight in the propo-

sition of Lord Alvanley, that no assignment by the husband, even for a
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The Avife's equity to a reasonable provision out of her

property for the support of herseU' and her children,

makes a distinguished figure in the modern chancery

cases, which relate to the claims of the husband upon the

property of his wife in action. If the husband wants the

aid of chancery to enable him to get possession of his

wife's property, or if her fortune be within the reach of

the court, he must do what is equitable by making a rea-

valuable consideration, could convey more than the rijlit he had to reduce

Uie wife's outstanding interest into possession, subject to " the >Yife's equity ;"

and that if the husband died before that fact had occurred, the wife's right

as survivor would bar the assignee. In Elison v. Ehvin, 13 <S»/m. 309, the

doctrine in the case of Purdew v. Jackson, re-afSrraed by the Vice Chan-

cellor. Again, in Houner v. ^Torton, 3 RussieVs Rep. 65, Lonl Chancel-

lor Lyndhurst gave a decided support to the doctjiucs of the successive

masters of the rolls, Lord Alvanley, Sir William Grant, and Sir Th. rinmer,

so far as the reversionary interest of the wife was in question ; but he took

a distinction between the case in which the husband had an immediate

l>ower at the time of the assignment, of reducing the chose in action into

possession, and where he had not. In the first case, the assignment

ought, in equity, to be regarded as the actual reduction of the property into

possession, and a consequent transfer of it, for he had the power to do it,

and the assignment amounted to an agreement to doit.

These latter cases were reviewed in SIter and another, guardians of Jor-

dan, 4 Ri:icle''s Rep. 46^!, by C\\. J. Gibson, with learning and ability, and

the reasoning of Sir Thomas Plumer, and of Lord liyndhurst, powerfully

combated. Afterwards, in Shernxxn v. Reigart, 7 WrtJ7.< tj-il^frir. 169, the

court declared their adherence to the doctrine in Siter's case. The doc-

trine of the English cases, that the efficiency of the assignment depends

on the previous reduction of the chose in action to possession, is declared

not to be sound, inasnuich as the husb;uid Jwr* mariti has dominion over

the property as well as the jwwer to reduce it to possession, and his lair

fMnajiilc Iranster of it for a valuable consideration passes that whole do-

minion, capacity, and title. The husband, by marriage, succeeds to the

wife's power of disposal; and the distinction between vested and contin-

gent, or reversionary interests of the wife, in respect to the marital domin-

ion and power of transfer of it, is held to be without foundation. The crit-

ical review in this last case of the English cases was intended only to show

the weak grounds on which the new theory rested; and the point really

decided in Pennsylvo.nia, and the authority of the case, extend only to prove

that an as.-ignsneut of u wile's chose in action to trustees for the benetlt o{

the wife and children, and to place it beyond the power of waste by the

husband, was meritorious and valid in equity.

Vol. II. 13
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irigly, heldj that a legacy in stock was not reduced to

possession by such an assignment, so as to bar the wife's

right of survivorship, and the wife took it by survivor-

ship as against the assignees, a-

the 3d circuit, New-York Legal Observer for January, 1846, it was held,

that though a discharge of the husband in bankruptcy would bar a suit at

law against husband and wife for the debt of the wife dum sola, yet in

equity, satisfaction could be had for the debt out of her separate estate,

where there had been an appointment by her charging her separate estate

with the debt. Vide Infra, p. 14G.

* Pierce v. Thornely, 2 Simons' Rep. 167. 180. It is difficult to recon-

cile the more ancient with the recent English equity cases, on the subject

of the effect to be given to the husband's assignment of the wife's choses

in action. Thus, in the cases of Chandos v. Talbot, 2 P. Wins. 601

;

Bates V. Dandy, 2 Atk. Rep. 206, and Hawkins v. Obyn, ibid. 549, the lan-

guage is, that a contingent interest, or the possibility of a term, or a spe-

cific possibility of the wife, may be assigned by the husband for a valua-

ble consideration, so as to bind his wife. But in Hornsby v. Lee, 2 Madd

Ch. Rep. 16; Purdew v. Jackson, 1 Russell's Rep. 70, and Honner v.

Morton, 3 ibid. 65, it is held, that the husband's assignment of the wife's

reversionary interest will not bar her right as his survivor, provided the in-

terest continues reversionary to his death. So, Sir William Grant, in Mit-

ford V, Mitford, 9 Vesey, 87, doubted the soundness of the rule, that the

husband's assignment for a valuable consideration passed the wife's chose

in action, freed from her contingent right of survivorship, because, in that

case, the purchaser would take a greater right than the husband had. He
admitted, however, that a distinction was constantly taken between as-

signments in bankruptcy, or by operation of law, and a particular assignee

for a specific consideration. And in Hornsby v. Lee, Sir Th. Plumer con-

sidered, that a particular assignee was not better off in this respect than a*

general assignee in bankruptcy. Afterwards, in Purdew v. Jackson, 1

Russell's Rep. 76, the subject was discussed and re-argued with great abil-

ity, and Sir Th. Plumer, in an elaborate opinion, declared his adherence to

his former opinion, and carried his doctrine out broadly to the whole ex-

tent of it, by holding, that all assignments made by the husband of the

wife's outstanding personal chattels, not then reduced to possession, wheth-

er the assignment be in bankruptcy, or under an insolvent act, or to trust-

ees for payment of debts, or to a purchaser for a valuable consideration,

pass only the interest which the husband had, subject to the wife's legal

right of survivorship ; and the husband could not possibly make an assign-

ment of the reversionary interest of his wife, so as to bar her as survivor,

provided the interest remained reversionary. Sir William Grant, in Mor-

ley V. Wright, 11 Vesey, 12, thought there was great weight in the propo-

sition of Lord Alvanley, that no assignment by the husband, even for a
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The wife's equity to a reasonable provision out of her

property for the support of herself and her children,

makes a distinguished figure in the modern chancery

cases, which relate to the claims of the husband upon the

property of his wife in action. If the husband wants the

aid of chancery to enable him to get possession of his

wife's property, or if her fortune be within the reach of

the court, he must do what is equitable by making a rea-

valuable consideration, could convey more than the right he had to reduce

the wife's outstanding interest into possession, subject to " the wife's equity ;"

and that if the husband died before that fact had occurred, the wife's right

as survivor would bar the assignee. In Elison v. El win, 13 Sim. 309, the

doctrine in the case of Purdew v. Jackson, re-affirmed by the Vice Chan-

cellor. Again, in Honner v. Morton, 3 RusseVs Rep. 65, Lord Chancel-

lor Lyndhurst gave a decided support to the doctrines of the successive

masters of the rolls, Lord Alvanley, Sir William Grant, and Sir Th. Plumer,

so far as the reversionary interest of the wife was in question ; but he took

a distinction between the case in which the husband had an immediate

power at the time of the assignment, of reducing the chose in action into

possession, and where he had not. In the first case, the assignment

ought, in equity, to be regarded as the actual reduction of the property into

possession, and a consequent transfer of it, for he had the pov/er to do it,

and the assignment amounted to an agreement to do it.

These latter cases were reviewed in Siter and another, guardians of Jor-

dan, 4 Raivle's Rep. 468, by Ch. J. Gibson, with learning and ability, and

the reasoning of Sir Thomas Plumer, and of Lord Lyndhurst, powerfully

combated. Afterwards, in Shern>an v. Reigart, 7 Waits ^^Serg. 169, the

court declared their adherence to the doctrine in Siter's case. The doc-

trine of the English cases, that the efficiency of the assignment depends

on the previous reduction of the chose in action to possession, is declared

not to be sound, inasmuch as the husband ^"wre mariti has dominion over

the property as well as the power to reduce it to possession, and his fair

bona fide transfer of it for a valuable consideration passes that whole do-

minion, capacity, and title. The husband, by marriage, succeeds to the

wife's power of disposal ; and the distinction between vested and contin-

gent, or reversionary interests of the wife, in respect to the marital domin-

ion and power of transfer of it, is held to be without foundation. The crit-

ical review in this last case of the English cases was intended only to show

the weak grounds on which the new theory rested; and the point really

decided in Pennsylvania, and the authority of the case, extend only to prove

that an assignment of a wife's chose in action to trustees for the benefit of

the wife and children, and to place it beyond the power of waste by the

husband, was meritorious and valid in equity.

YoL. II. 13
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sonable provision out of it for the maintenance of her

and her children. Whether the snit for the wife's debt,

legacy or portion, be by the husband or by his assignees,

the result is the same, and a proper settlement on the

wife must first be made of a proportion of the property.

a

The provision is to be proportioned, not merely to that

part of the equitable portion of the wife's estate which

the husband seeks, but to the whole of her personal for-

tune, including what the husband had previously receiv-

ed. And perhaps chancery ought, on just principles, to

restrain the husband from availing himself of any means,

either at Imo or equity, of possessing himself of the wife's

personal property in action, unless he would make a com-

petent provision for her. The English rule in equity is,

that where there is a suit in the ecclesiastical courts for

subtraction of a legacy, and there is a married woman to

be protected, or a trust to be executed, the court of chancery

will restrain the suit by injunction.

^

Chancery will restrain the husband from proceeding

in the ecclesiastical courts for the recovery of the

*140 wife's legacy, until *a provision is make for her ;-

a Howard v. Moffat, 2 Johns. Ch. Rep. 206. 1 Eden's Rep. 67. 370,

371. 2 AtJc. Rep. 400, 421, 422. Sleech v. Thorington, 2 Vesey, Sen.

562. 4 Bro. Rep. 139. 2 Cox's Cases, 422. 11 Vesey, 17. 20, 21. 1

Madd. Ch. Rep. 362. Clancy's Essay, passim. Diivall v. Farmers' Bank

of Maryland, 4 Gill, cj- Johns. Rep. 282. Whitesides v. Borris, 7 Dana's

Rep. 106. Perryclear v. Jacobs, Hill's S. C. Ch. Rep. 509. Like v. Ber-

esford, 3 Vesey, 506. In this last case, the assignment of the wife's inter-

rst in bank stock, to creditors in trust to pay debts, was held to be subject

to the wife's equity, on a bill to enforce the assignment.

^ Anon. 1 All-. Rep. 491. Grignion v. Grignion, 1 Hagz- Eccl. Rep. 535.

c 2 Atk. Rep. 419. Chancery will interpose on a bill filed by, or on behalf

of the v/ife, and restrain the husband or his assignees from possessing

themselves of the property at law, until a suitable provision be allowed for

her support. Van Epps v. Van Deusen, 4 Paige's Rep. 64. It has, at

last, in Nev/-York, become a settled rule of the courts of equity, that they

will interfere and restrain a husband from recovering at law his wife's pro-

perty, until he makes a provision for her. But this v;ill not be the case if

the wife lives apart from her husband without cause, or has a sufficient
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and upon that doctrine, a suit at law for a legacy

or distributive share, ought equally to be restrained, for

such rights in action are of an equitable nature, and pro-

perly of equitable cognizance. The principle is tha

chancery will lay hold of the property of the wife, as far

as it may be in its power, for the purpose of providing a

maintenance for her when she is abandoned by her hus-

band ; and in Dumond v. Magee,^ where the husband

had abandoned his wife for many years, and married an-

other woman, he was held to have forfeited all just claim

to his wife's distributive share of personal estate inheri-

ted by her, and the same was appropriated by decree to

her separate use.

This subject was considered, a.nd the principal author-

ities reviewed, in the case of Kenney v. Udall.^ It was
there held, that the wife's equity attached upon her per-

sonal property whenever it was subject to the jurisdiction

of the court, and was the object of a suit, in any hands

to which it might come, or in whatever manner it might

have been transferred. It makes no difference whether

the application to the court for the property be by the

husband, or his representatives, or assignees, or by the

wife, or her trustee, seeking a provision out of the pro-

perty. This equity is equally binding, whether the

transfer of the property be by operation of law, under a

provision from other sources. Fry v. Fry, 7 Paige, 462. Martin v. Mar-

tin, 1 Hoffmanns Ck. Rep. 462. But equity will not., at the suit of the wife,

compel a settlement out of a chose in action bequeathed to her for life, but

not expressed to be for her sole and separate life, against a particular as-

signee for a valuable consideration. The contract of the husband is ex-

cluded only by words showing clearly that the gift was intended to be for

her separate use, or in the existence of a case in which he omits duly to

provide for her. Elliott v. Cordell, 5 Madd. Ch, Rep. 149. Stanton v.

Hall, 2 Russ. ^ Milne's Rep. 175. Tyler v. Lake, Ibid. 183.

=^ 4 Johns. Ch. Rep. 318.

b 5 Ibid. 464. 3 Cowen, 590. S. C. Durr v. Browyer, 2 M'Cord's S. C.

Ch. Rep. 368. Duvall v. Farmers' Bank of Maryland. 1 Gill. ^ Johns.

Rep. 282. S. P.
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commission of bankruptcy, or by act of the party to gen-

eral assignees, or to an individual, or whether the partic-

ular transfer was voluntary, or made upon a good and

valuable consideration, or in payment of a just debt.

a

The court may, also, in its discretion, give the whole, or

part only of the property, to the wife, according to the

circumstances of the case. So, again, in Haviland

*141 V. Bloom,^ the same subject *came under consid-

eration, and the rule in equity was considered as

settled, that the wife's equity to a suitable provision for

the maintenance of herself and her children, out of her

separate estate, lying in action, was a valid right, and

extended not only to property which she owned dum
sola, but to property descended or devised to her during

coverture. A new equity arises to the wife upon property

newly acquired, and attaches upon it equally as upon

that which she brought with her upon marriage, c

The wife's equity does not, according to the adjudged

cases, attach, except upon that part of her personal pro-

perty in action which the husband cannot acquire with-

out the assistance of a court of equity. The rule in

equity does not controvert the legal title of the husband

to his wife's personal fortune ; and if he once acquired

possession of that property jure mariti, though it should

have been of an equitable nature, chancery will leave

him in undisturbed possession of it. The claim attaches

on tha.t part of the wife's personal fortune for which the

husband seeks the aid of a court of equity, or where he

makes an assignment of her equitable interests ; or the

wife seeks relief in chancery a.gaihst her husband and

his assignees, in regard to her legal or equitable rights

a Earl of Salisbury v. Newton, 1 Eden's Rep. 379. Bosvil v. Brander, 1

P. Wms. 458. Ex parte Thompson, 1 Deacon, 90. Ex parte King, ib.

143

b 6 Johns. Ch. Rep. 178.

•5 In the case ex parte Beresford, 1 Dessau. S. C. Rep. 263, the court,

after a full discussion, ordered a new settlement in favour of the wife on a

new accession of fortune.
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which they are pursumg.a If the husband can acqiure

possession without a suit at law, or in equity, or by a

suit at law, without the aid of chancery, (except, per-

haps, as to legacies, and portions by will, or inheritance,

as has been already suggested,) the husband will not be

disturbed in the exercise of that right.^ But it is un-

necessary to pursue this subject more minutely ; and it is

a vain attempt, says Mr. Justice Story,^ to ascertain by

general reasoning, the nature or extent of the doctrine,

for it stands upon the practice of the court. The cases

in chancery to which I have referred, have incorporated

into the equity jurisprudence of New-York, all the lead-

ing provisions and principles of the English courts of

equity on this head : and though such a protection to the

wife cannot be afforded in Pennsylvania, where

there is no court of *chancery,<i nor in JVew-Hamp- *142

shire, where equity powers, to a specific extent

only, are conferred by statute upon the superior court of

common law jurisdiction ;e yet I presume it exists in

most of the other states where courts are established with

distinct equity powers, according to the English system,

or with legal equitable powers united, according to the

more generally prevailing practice in the United States.

It exists in Maryland and Tennessee ; and in the latter

state protection is even afforded in their courts of law.f

a Walworth, Ch., in Van Epps v. Van Deusen, 4 Paige, 64. Fry v.

Fry, 7 Id. 462. Martin v. Martin, 1 Hoffman's Ch. Rep. 462. 2 Atk.

419. 2 Story's Eq. 632. Clancy's Essay, 468.

b Howard v. MofFatt, 2 Joins. Ch. Rep. 206. Thomas v. Sheppard, 2

M' Cord's S. C. Ch. Rep. ,36. In the matter of Anne Walker, 1 Lloyd ^
Goold, 159, Oases temp. Plunket.

c Story's Eq. vol. 2, 635, 636.

d Yohe V. Barnet, 1 Binney, 35S. The want of such a power in the

Pennsylvania courts is deeply regretted by a very intelligent judge. In

the matter of Miller, 1 Ashnead's Rep. 323. But the Orphan's court has,

by statute, a limited jurisdiction over the wife's equity.

e Parsons v. Parsons, 9 N. H Rep. 309.

f M'Elhatten v. Howell, 4 Haywood, 19. Duvall v. Farmers' Bank of

Maryland, 4 Gill. ^- Johns. Rep. 232. In Tennessee it has been adjudged
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In North-Carolina, if the aid of a court of equity be re-

quired by the husband, to enable him to take possession

of his wife's property, he must make reasonable provision

for her ;
and the rule is the same when his legal repre-

sentatives or assignees claim it. But their decisions go

no further, and the wife cannot, by a suit in equity, stop

him, though he be insolvent, from taking possession, un-

less her claim be founded upon a marriage settlement.

a

The superior court of New-Hampshire intimates that it

may, perhaps, be authorized to apply the principle of sus-

taining the wife's equity, when the husband, or his as-

signee, asks the aid of the court to obtain possession of

the distributive share of his wife.^

There is a difference as to choses in action belonging

to the wife, whether the husband sues in his own name

exclusively, or jointly with his wife. The principle of

the distinction is, that if he brings the action in his own

name alone, (as it is said he may for a debt due to the

wife upon bond,^) it is a disagreement to the v/ife's inte-

rest, and implies it to be his intention that it should not

survive her. But if he brings the action in then- joint

that the wife's equity will be enforced : (1.) When the husband or his as-

signee is asking the aid of a court of equity to reduce her property into

possession : (2.) At the suit of the wife or of her trustee, praying for the

provision : (3.) When the trustee designs, or is willing to pay or deliver

over the property to the husband or his assignee without suit. In that

case all of them will be enjoined, at the suit of the wife, from changing

the possession until provision be made. But if the husband or his assignee

h£is already reduced the property into possession, a court of equity does

not interfere. Dearin v. Fitzpatrick, 1 Meigs, 551. These are the set-

tled principles on the subject in the English equity system.

a Bryan v. Brjan, 1 Badg. ^ Dev. Eq. Cas. 47.

' b See Parsons v. Parsons, 9 iV. H. Rep. 309, 336, where Ch. J. Parker

has examined the history and doctrine of the wife's equity, with accurate

and elaborate learning.

c Lord Chancellor, in Oglander v. Baston, 1 Vern. 396. Howell v.

Maine, 3 Lev. 403. But Mr. Preston, in his Essay on Abstracts of Title,

vol. i. p. 348, condemns the doctrine in this case in Levinz, and denies that

the husband can sue alone on a bond given to the wife alone.
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names, the judgment is, that they shall hoth recover, and

the debt survives to the wife. The judgment does not

alter the property, or show it to be his intention that it

should be altered. It is also the rule of equity, that if

before marriage the husband makes a settlement on the

wife, in consideration of her fortune, he is considered in

the light of a purchaser of her fortune, and his represen-

tatives will be entitled, on his dying in his wife's

lifetime, *to the whole of her things in action, *143

though not reduced to possession in his lifetime, and

though there be no special agreement for that purpose.

If the settlement be in consideration of a particular

part only of her fortune, the right of survivorship in the

wife will exist only as to the part of her property not

comprised in the settlement, and not reduced to posses-

sion by the husband, ^ The settlement must state, or

import, that it was in consideration of the wife's fortune,

and it must appear to be adequate to the purchase of her

fortune, before it will bar her right of survivorship. ^

(5.) As to personal property of the wife, which she had

in possession at the time of the marriage in her own
right, and not en autre droit, such as money, goods and

chattels, and moveables, they vest immediately and ab-

solutely in the husband,c and he can dispose of them as

he pleases, and on his death they go to his representatives,

as being entirely his property, f^

^ Butler's note, 304, to lib. 3 Co. Litt. 1 Vem. 396, note 5. Garforth

V. Bradley, 2 Vesey, 677. Meredith v. Wynn, 1 Eq, Cas. Abr. 70, pi. 15.

Packer v. Windham, Prec. in Ch. 412. Druce v. Dennison, 6 Vesey, 395.

b Cleland v. Cleland, Prec. in Ch. 63. Salway v. Salway, Amb. Rep.

692. Lord Eldou, in Druce v. Dennison, 6 Vesey, 395. The Master of

the Rolls, in Carr v. Taylor, 10 Ibid. 579. The cases admit, that the set-

tlement will not bar the wife's equity to a further settlement out of property

accruing during coverture, unless it be made in consideration of her fortune,

which she then has, or may thereafter be entitled to.

c Co. Litt. 351, b.

d By the statute law of Georgia, of 1789, the real estate belonging to

the wife at the marriage, becomes vested in and passes to the husband in
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11. The duties which the husband assumes :

(1.) To j^ai/ her debts.

The husband is answerable for the wife's debts before

coverture ;
but if they are not recovered during the cover-

ture, he is discharged. a He is answerable for her debts

only in virtue of the duty imposed on him to discharge

all the obligations of the wife
;
and that his responsibility

should cease after coverture ceases, is, in some cases,

rather against conscience ; but then, as a compen-

*144 sation for the rule, it is to *be considered that the

charging the husband in all cases with the debts,

would bo against conscience also. It is a strict rule of

law ;
which throws upon the husband, during coverture,

all the obligations of the wife ; and by the same rule of

lav/, he is discharged after the coverture ceases, by the

death of the wife. Courts of equity have held, that they

could not vary the rule of law according to the fact,

whether the husband had, or had not, received a portion

with his wife, or charge his conscience in one case more

than in the other. This is the meaning of the case of

Heard v. Stanford^ according to Lord Pv,edesdale's ex-

planation of the rule on this point.c

The rule of law on this subject may operate very inju-

riously to creditors ; for if the wife be largely indebted

the same manner as personal property. See infra, vol. iv. p. 29. There is

a prevalent disposition in many of the states to enlarge the powers of the

wife and abridge those of the husband over her separate property, be-

longing to her at marriage or subsequently acquired by her. and to substi-

tute the policy of the civil law for that of the common law on the subject.

Thus by the constitution of Wisconsin, adopted ia 1846, all the real and

personal property of the wife at the time of her marriage or acquired by

her afterwards are to be her separate property. So the legislature of Ar-

kansas have exempted all such property from liability for her husband's

debts.

a He is liable for a breach of trust committed by the wife before marriage.

Palmer v. Wakefield, 3 Beavan, 224.

b 3 P. Wms. 409. Cases temp. Talb. 173.

c 1 Sch. cj- Lef. 263. Witherspoon v. Dubose, in court of appeals, in

S. C. Law Journal, No. 3, p. 36C, S. P.
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before marriage, and the husband takes and appropriates

all her personal property to himself, and the wife dies

before the creditors have collected their debts, the hus-

band is no longer liable, and the creditors of the wife are

left without remedy. If the husband himself dies before

the debts are collected, his representatives are not liable

;

and though the wife remains liable after her husband's

death, for her former debts remaining unpaid, she may

have no property to pay them. The answer to this ob-

jection is attempted by Lord Macclesfield, in the Earl of

Thomond v. Earl of Suffolk.^ It may be hard, he ob-

serves, that the husband should be answerable for the

wife's debts, when he receives nothing from her ;
but we

are to set olF against that hardship, the rule, that if the

husband has received a personal estate with the wife, and

happens not to be sued during the coverture, he is not li-

able. He runs a hazard in being liable to the debts

much beyond the personal estate of the wife
;
aiid

in recompense for that *hazard, he is entitled to *145

the whole of her personal estate, though far exceed-

ing the debts, and is discharged from the debts as soon

as the coverture ceases. In Heard v. Stanford, there

was a strong effort made before Lord Ch. Talbot, to

charge the husband, after the wife's death, with a debt of

hers dum sola, to the extent of what he had received

from her, for she happened to bring a large personal es-

tate to her husband. The injustice of the case was

pressed upon the court, for upon the rule as it stood, a

feme sole might be worth 10,000/., and owe 1,000/., and

marry and die, and the husband might appropriate the

10,000/. to his own use, and not pay one farthing of the

debt. Lord Nottingham was so provoked at the hardship

ofthe rule, in a case in which the wife brought a large por-

tion to her husband, and died, and when the husband

continued in possession of the goods, and refused to pay

* 1 P. Wms. 469.
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the very debt contracted by the wife for the goods, that

he declared he would alter the law. But Lord Talbot

said, that nothing less than an act of parliament could

alter the law ; and the rule was fixed, that the husband

was liable to the wife's debts only during the coverture,

unless the creditor recovered judgment against him in

the wife's lifetime, and that only the wife's choses in ac-

tion not reduced to possession in her lifetime, would be

assets in the husband's hands, when they come to him,

as her administrator. If relief ought to be given against

the husband, because he received sufficient property with

the wife, then by the same reason, if the wife had brought

no fortune to her husband, and judgment was recovered

against him during coverture, rehef ought to be afforded

to the husband against this judgment after his wife's

death. He declared, that the rule could not be disturbed

by a court of equity ; and it has continued unaltered to

this day. The husband is liable, not as the debtor, but

as the husband. It is still the debt of the wife, and if

she survives her husband, she continues personally

*146 liable. a- *It has also been held by the K. B. in

Miles V. Williamsj^ that the debts of the wife

diim sola, as well as the husband's debts, are discharged

by the bankruptcy of the husband. It is clear, that a

certificate of bankruptcy discharges him : and Lord Ch.

J. Parker thought, that the wife was also discharged for

ever, and not merely during the husband's life, though on

that point, he said, it was not necessary to give a decided

opinion.

(2.) To maintain her.

The husband is bound to provide his wife with neces-

a Woodman v. Chapman, 1 Campl. N. P. 189.

b 1 P. Wins. 249. It was decided, in Lockwood v. Salter and wife, 2

Neville ^ Manning's Rep. 255, that the wife's debts dum sola, were extin-

guished by the husband's discharge as a bankrupt or insolvent. But see

contra, supra, p. 138, Mallory v. Vanderheyden, the rule in equity, and

which is the correct rule, though the rule at law is otherwise.
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saries suitable to her situation, and his condition in Hfe

;

and if she contracts debts due for them during cohabita-

tion, he is obhged to pay those debts; but for anything

beyond necessaries he is not chargeable. He is bound by

her contracts for ordinary purchases, from a presumed as-

sent on his part; but if his dissent be previously made

known, the presumption of his assent is rebutted. He

may still be liable, though the seller would be obliged to

show, at least, the absolute necessity of the purchase for

her comfort. a (if the tradesman furnishes goods to the

wife, and gives tfae credit to her, the husband is not liable,

though she was at the time living with her husband.^

Nor is he liable for money lent to the wife, unless his re-

quest be averred and shoWn.|^' So, if the husband

makes a reasonable allowance to the wife for necessaries

during his temporary absence, and a tradesman, with

notice of this, supplies her with goods, the husband is not

liable, unless the tradesman can show, that the allowance

was not supplied.^ If the husband abandons his wife,

or they separate by consent, without any provision for

her maintenance, or if he sends her away, he is

liable for her necessaries, *and he sends credit with *147

her to that extent.^ But if the wife elopes, though

» Etherington v. Parrot, 1 Salk. 118. 2 Lord Raym. 1006, S. C. Mon-

tague V. Benedict, 3 JB^ Cressw. 63.

b Bentley v. Griffin, 5 Taunton's Rep. 356. Metcalfe v. Shaw, 3 Campb.

22.

c Stone V. Macnair, 7 Taunton, 432.

d Holt V. Brien, 4 Barnw. ^ Aid. 252. If there be an amicable separa-

tion of husband and wife and he furnishes her with necessaries according

to the agreement, he is not liable for articles furnished to her by a trades-

man, though he had no notice, for the moral obligation on his part ceases.

Carey v. Padon, 2 Ashmead, 140. Mr. Wallace, one of the learned edi-

tors to the American edition of Smith's Leading Cases, in Law Library,

N. S., vol. 25, says that this case in Pennsylvania is the ablest case on the

subject to be found in the American books."

e Walker v. Simpson, 7 Watts ^ Serg. 83.
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it be not with an adulterer, he is not chargeable even for

necessaries. The very fact of the elopement and sepa-

ration, is sufficient to put persons on inquiry, and whoe-

ver gives the wife credit afterwards, gives it at his peril.

The husband is not liable unless he receives his wife

back again, a The duties of the wife, while cohabiting

with her husband, form the consideration of his liability.

He is accordingly bound to provide for her in his family

;

and while he is not guilty of any cruelty, and is willing

to provide her a home, and all reasonable necessaries

there, he is not bound to furnish them elsewhere. All

persons supplying the food, lodging and raiment, of a

married woman living separate from her husband, are

bound to make inquiries, and they give credit at their

peril. i»

It has been a question, whether, if the wife elopes, and

repents and returns again, and her husband refuses to

receive her, he is then bound for her necessaries. The
opinion of Lord Ch. J. Raymond, in Child v. Hardyman,^

seems to be, that he would be liable ; for he says, that if

the husband should refuse to receive the wife, " from that

time it may be an answer to the elopement." Lord El-

don subscribed to that case, and the same doctrine has

been declared in New-York.^ but it does not apply where

the wife had committed adultery.^ It has also been a

debateable point whether, if the husband should

*148 refuse to provide necessaries for his wife and *pro-

a Robinson v. Greinold, 1 Salk. Rep. 119. Morris v. Martyn, Sir. Rep.

647. Child v. Hardyman, Str. Rep. 875. Manby v. Scott, 1 Mod. Rep.

124. 1 Sid. Rep. 109. 1 Lev. Rep. 4, S. C. 12 Johns. Rep. 293. 3

Pick. Rep. 289. Kirkpatrick, Ch. J., 2 Halsted's Rep. 146.

'o M'Cutchen v. M'Gahay, 11 Johns. Rep. 281. Mainwaring v. Leslie,

2 Carr. ^ Payne's N. P. Rep. 507. Hiudley v. Marquis of Westmeath,

6 Barnw. ^ Cress. 200.

c 2 Str. Rep. 875.

d M'Cutchen v. M'Gahay, 11 Johns. Rep. 281. M'Gahay v. Williams,

12 ibid. 293. Ewers v. Hutton, 3 Esp. Cases, 256.

« Goviar v. Hancock, 6 Term. Rep. 603.
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hibit a particular person, or any person, from trust-

ing her, and she should, notwithstanding the prohibition,

be trusted with necessaries suitable to her age, and de-

gree, and rank in life, the law would then, notwithstand-

ing such prohibition, raise an assumpsit against the

husband. In the case of Manhy v. Scott^ in the reign

of Charles II., ^ which was argued many times at

the bar and then in the exchequer, by all the judges

of England, it appeared to be the opinion of a large ma-

jority of the judges, that the husband could not be charg-

ed even with the necessaries for the wife, against his ex-

press previous prohibition to trust her, and that her rem-

edy would be in the spiritual court for alimony. But

the minority of the court held, that the husband would

be chargeable from the necessity of the case ; and that

the husband cannot deprive the wife of the liberty which

the law gives her of providing necessaries at his expense,

for her preservation. This opinion of the minority seems

to be the received law at this day, and the extreme ri-

gour of the old rule is relaxed. The husband is bound

to provide his wife with necessaries, when she is not in

fault, from a principle of duty and justice ;
and the duty

will raise an assumpsit independent of his consent, and

when no consent can be inferred, as in the case of a

refusal on his part to provide her with necessaries. If he

turns her out of doors, and forbids all mankind from sup-

plying her with necessaries, or if she receive such treat-

ment as affords a reasonable cause for her to depart from

his house, and refuse to cohabit with him, yet he will be

bound to fulfil her con racts for necessaries, suitable to

her circumstances, and those of her husband. ^ The

a 1 Mod. Rep. 124. 1 Sid. Rep. 109. 1 Lev. Rep. 4, S. C. ; and the

case is reported at large with learned notes in Smith's Leading Cases in Law

Library, N. S., vol. 28, in a new translation from the original French in

Siderin, by J. G. Phillimore, Esq. It is one of the most interesting cases,

and in ability and learning the discussion is equal to any in the English law.

b Houliston V. Smyth, 3 Bingham's Rep. 127. In this case the court
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*149 case of Bolton v. Prentice,^ which *arose in the

K. B. as late as 18 Geo. 11., goes the length of es-

tablishing this reasonable doctrine. The wife took up

necessaries on credit, after the husband had used her ill,

and abandoned her, and forbidden the plaintiff from trus-

ting her. But the K. B. held, that the husband had no

right to make such a prohibition in such a case, and they

distinguished the case from that of Manhy v. Scott, be-

cause, in that, the wife was guilty of the first wrong ; and

they sustained the action of the assumpsit for the goods

sold to the wife.

In a modern decision in the K. B.,b it was held, that if

a man turned away his wife without justifiable cause,

he was bound by her contracts for necessaries suitable to

her degree and estate. If they live together, he is only

bound by her contracts made with his assent, which may
be presumed. If the wife goes beyond what is reasona-

ble and prudent, the tradesman trusts the wife at his pe-

ril, and the husband is not bound but by his assent,

either express or reasonably implied. The doctrine of

the supreme court of New-York is to the same eifect.c

(3.) Liable for her torts.

The husband is liable for the torts and frauds of the

wife committed during coverture. If committed in his

company, or by his order, he alone is liable. If not, they

are jointly liable, and the wife must be joined in the suit

considered the law to be, that if a man rendered his house unfit for a

modest woman to continue in it, or if the wife had reasonable ground to

apprehend personal violence, she was justified in quitting it, and the hus-

band would be liable for necessaries furnished for her support.

a Sir. Rep. 1214.

b Montague v. Benedict, 3 Barnw. ^ Cress. 631.

c M'Cutchen v. M'Gahay, 11 Johns. Rep. 281. The husband is not

liable on a negotiable note given by the wife, even in a suit by the bona

fide endorsee, though given for goods purchased by her to carry on her

trade, unless it was given with his authority or approbation. Reakert v.

Sanford, 5 Watts. ^ Serg. 164.
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with her husband. Where the remedy for the tort is

only damages by suit, or a fine, the husband is hable with

the wife ;^ but if the remedy be sought by imprisonment,

on execution, the husband is alone liable to imprison-

ment. ^ The wife, during coverture, cannot be taken on

a ca. sa.^ for her debt dum sola, or a tort duni sola, with-

out her husband ; and if he escapes, or is not taken, the

court will not let her lie in prison alone.b if the tort or

offence be punished criminally by imprisonment,

*or other corporal punishment, the wife alone is to *150

be punished, unless there be evidence of coercion,

from the fact, that the offence was committed in the pres-

ence, or by command of the husband. This indulgence

is carried so far as to excuse the wife from punishment

for theft committed in the presence, or by the command

of her husband, c But the coercion which is supposed to

exist in that case is only a presumption of law, and, like

other presumptions, may be repelled.

in. Wife^s capacity at law to act as afeme sole :

(1.) To purchase and sell land.

The disability of the wife to contract so as to bind

herself, arises not from want of discretion, but because

she has entered into an indissoluble connexion, by which

she is placed under the power and protection of her hus-

band, and because she has not the administration of pro-

perty, and has given up to him all personal property in

possession, and the right to receive all such as may be

reduced into possession.*! But this general rule is sub-

ject to certain exceptions, when the principle of the rule

could not be applied, and when reason and justice dic-

tate a departure from it.

, In the first place, a wife may purchase an estate in fee

» 3 Blacks. Com. 414.

b Jackson v. Gabree, 1 Vent. Rep. 51.

« 1 Hawk. P. C. b. 1. ch. 1. sec. 9.

d 1 Vesey, 305. 1 H. Blacks. Rep. 346.
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without her husband's consent, and the conveyance will

be good, if the husband does not avoid it by some act

declaring his dissent, and the wife, after her husband's

death, may waive or disagree to the purchase.*^ But

the conveyance of a feme covert, except by some matter

of record, was absolutely void at law, and in England

the wife used to pass her freehold estate by a fine, and

this and a common recovery were the only ways in

which she could, at common law, convey her- real estate.

She might, by a fine, and .a declaration of the uses

thereof, declare a use for her husband's benefit. So, if

the husband and wife levied a fine, a declaration of the

uses by the husband alone, would bind the wife and her

heirs, unless she disagreed to the uses during the cov-

erture. ^ As a general rule, the husband must be

*151 a *party with the wife to her conveyance, but if

she levied a fine as (Hfeme sole, without her hus-

band, though it would be good as against her and her

heirs, c the husband may avoid it during coverture, for

the benefit of the wife as well as for himself.^ Now the

English law is changed as to the mode of conveyance of

the wife, by the abolition of fines and recoveries, and the

» Litt. sec. 677. Co. Litt. 3. a. 356. b. 2 Blades. Comm. 292.

b Beckwith's case, 2 Co. 57. Swanton v. Raven, 3 Ath. Rep. 105. In

Durant v. Ritchie, 4 Mason's Rep. 45, the husband and wife conveyed to

A. in fee, to the use of the grantors for their joint lives, and to the sur-

vivor in fee, and the uses were held to be well raised out of the seisin

of A.

c Bra. Abr. tit. Fines, pi. 75. PerJcins, sec. 20. Shej). T. by Preston,

p. 7.

d Preston on Abstracts of Title, vol. i. p. 336. By the Fine and Re-

covery Act of 3 & 4 W. IV. c. 74, the court of C. B. may, whenever the

husband's concurrence cannot be procured from any cause whatever,

authorize the wife to convey her lands by deed v/ithout his concurrence.

This is analogous to the provision in the Civil Code of Louisiana, art, 127,

taken from the Code Napoleon, art. 218, by which, in case the husband re-

fuses to authorize his wife to sell her paraphernal property, she may apply-

to the judge of the place of her domicil for authority, and which he may
grant after hearing the parties.
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wife conveys by deed with her husband's concurrence, a

The wife may, as an attorney to another, convey an es-

tate in the same manner as her principal could, and she

may execute a power simply collateral, and, m some

cases, a power coupled with an interest, without the con-

currence of her husband. b She may also transfer a trust

estate, by lease and release, as a, feme soles

The conveyance of land hjfemes covert, under the go-

vernment of the colony of New-York, was, in point of

fact, by deed and not by fine, and upon the simple ac-

knowledgment of the wife before a competent officer,

without private examination. Such loose modes of con-

veyance were mentioned in the act of the 16th of Febru-

ary, 1771, and were confirmed
;
but it was declared, that

in future no estate of afeme covert should pass by deed^

without her previous private acknowledgment before the

officer, apart from her husband, that she executed the

deed freely, without any fear or compulsion of her hus-

band.<i The deeds of femes covert, in the form used in

1 By the English statute of 3 and 4 William IV. ch. 74, abolishing fines

and recoveries, married women are enabled, with the concurrence of their

husbands, and in special cases without it, to dispose by deed, or rehnquish

any estate they may have, as effectually as they could do if sole, provided

the deed of a married woman be acknowledged by her before a competent

officer, on a previous examination, apart from her husband.

b Sugden on Powers, 148. Co. Litt. 52. a. 112. a.

c Barnaby v. Griffin, 3 Vesey, 266.

d It is worthy of notice, however, that in the act of the first legislature

of New-York, in 1683, under the Duke of York, and which was termed

" the charter of liberties," it was provided, that no estate of afetne covert

should be conveyed but by deed acknowledged by her in some court of re-

cord, and she being secretly examined, whether she did it freely, without

threats or compulsion of her husband. In the old colony of Plymouth, it

was enacted by law in 1646, that the acknowledgment of a sale of lands by

the wife before a magistrate was sufficient. Plymouth Colony Laws, by

Brigham, 1836, p. 86. In Massachusetts, under the province act of 9

William III., a wife, in conjunction with her husband, might convey her

veal estate, by deed of bargain and sale duly executed, acknowledged, and

recorded, without being privately examined, whether she did it freely or

not. Judge Towbridge said, such had been the practice in the province

Vol. II. 14
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Other cases, accompanied by such an examination, and

which is still required by statute,*^ have ever since been

held sufficient to convey their estates, or any future con-

tingent interest in real property, and fines and recoveries

are now abolished by statute in New-York.b If the wife

resides out of the state, she may unite with her husband

and convey all her right and interest, present and

*152 contingent, equally *as if she were a feme sole,

and without any such special acknowledgment.^

Nor does a deed by the wife in execution of a power or

trust, require a private examination.

^

This substitute of a deed for a conveyance by fine,

has prevailed throughout the United States, as the more

simple, cheap, and convenient mode of conveyance.®

down to his time, and he held such conveyances, so authenticated, to be

valid. See his opinion in the American Jurist, No. 27. See, also. Fowler

V. Shearer, 7 Mass. Rep. 14. 19—22. The Revised S tatuies of Massachu-

setts, of 1835, give a sanction to the joint deed of husband and wife ; but

though the deed will pass her real estate, it will not bind her by any

covenant or estoppel.

» N. Y. Revised Statut€s,yo\ i. p. 758. sec. 10.

b Ibid. vol. ii. p. 343. If, however, the party was an infant as well as

^feme covert the disability arising from infancy remains, though she ex-

ecute and acknowledge the deed in the form prescribed by the statute.

Bool V. Mix, 17 Wendell's Rep. 119.

« New-York Revised Statutes, vol. i. p. 758. sec. 11.

d Piatt, J., in Jaques v. Method. Epis. Church, 17 Johns. Rep. 590.

Sturges V. Corp, 13 Vesey, 190. When the wife's property settled on her

Is the subject of a deed, equity looks upon her as a feme sole, and as inci-

dent to the ownership in her is her power of disposition without the con-

currence of her husband. Powell v. Murray, 2 Edw. V. Ch. Rep. 636.

* Davey v. Turner, 1 Dall. Rep. 11. Watson v. Bailey, 1 Binney's

Rep. 470. Jackson v. Gilchrist, 15 Johns. Rep. 89. Fowler v. Shearer,

7 Mass. Rep. 14. Gordon v. Haywood, 2 N. H. Rep. 402. Thatcher v.

Omans, Supplement to 3 Pick. Rep. 521. Lithgow v. Kavenaugh, 9

Mass Rep. 172. Elmer's N. J. Dig. 83. Acts of North Carolina, 1715.

1750. The method of conveying lands by fine and common recovery was

never in use in North Carolina, and the statutes of 1715 and 1750, required

the wife's previous private examination before her conveyance by deed

was binding. The law of the Island of Jamaica allows a married woman

to convey by a simple conveyance with her separate acknowledgment.
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The reason why the husband was required to join with

his wife in the conveyance was, that his assent might

appear upon the face of it, and to show he was present

to protect her from imposition ;
and the weight of autho-

rity would seem to be in favour of the existence of a gen-

eral rule of law, that the husband must be a party to the

conveyance or release of the wife. Such a rule is found-

ed on sound principles arising from the relation of hus-

band and wife. But there are exceptions to the rule, and

it is not universal in its application. In New-Hampshire,

the wife, according to statute and usage, may release her

right of dower by her separate deed, executed without

her husband ;* and in Massachusetts it has been said, by

a very high authority, that the wife, by her separate deed

executed subsequently to a sale by her husband, and in

consideration of that sale, may release her right of dow-

er.b In the state of Maine, the same exception has been

adopted, and it is declared to be the usage or common
law of New-England, that a wife, in consideration of her

husband's conveyance, may, by her own separate deed,

release her right of dower to the grantee of her hus-

band.c Subject to this exception, *the general *153

rule is explicitly recognized in those states where

the exception prevails. But in Massachusetts, even the

exception is now understood not to exist and it is declar-

ed, that the husband must be a party to the deed of re-

lease by the wife of her dower, and the previous convey-

ance by the husband is not sufficient to give the wife's

deed, executed by her alone, validity.^ In New- York,

this particular question has never been judicially settled;

it is, however, declared by statute, « that if a married wo-

» Woodbury, J., in 2 N. H. Rep. 176. 405.

b Parsons, Ch. J., in Fowler v. Shearer, 7 Mass. Rep. 14.

c Rowe V. Hamilton, 3 Greenleaf's Rep. 63.

d Powel V. Menson and Brimfield Manufacturing Company, 3 Mason's

Mep. 347. Hall v. Savage, 4 ibid. 273. Jackson on Real Actions, 326.

* N. Y. Revised Statutes, vol. i. p. 736. sec. 1 17.
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man execute a power by grant, the concurrence of her

husband, as a party, is not requisite, and if she reside out

of the state, though she may convey any real estate, sit-

uated within the state, without any other acknowledg-

ment or proof of the execution of it than that required of

a feme sole, she is in that case to "join with her hus-

band" in the conveyance. a The substitute in favour of

a conveyance by the wife, of a deed for a fine or common

recovery, was made in Maryland, by the colony statutes of

1715, 1752 and 1766; and the statute law of that state

is explicit, that the husband and wife must join in the

conveyance. b So, in Massachusetts, from the earliest

periods of the colony, the wife, with the concurrence of

her husband, could convey her estate in fee by deed duly

acknowledged and recorded, c In South Carohna, Geor-

gia, and Kentucky, the wife conveys in the same way,

and in Rhode-Island, Connecticut, Ohio, Indiana, Missou-

ri and North-Carolina, (and this is no doubt the general

rule,) the husband must join in the conveyance by the

wife, and she must be separately examined before

*154 an officer.<i In Virginia, it is laid *down as the

general rule, that the wife's deed, to be valid, must

» ^cw-York Revised Statutes, vol. i. p. 758. sec. 11.

b Lawrence v. Heister, 3 Harr. ^ Johns. Rep. 371.

c 4 Mason's Rep. 45. 62.

<i Manchester v. Hough, 5 Mason's Rep. 67. Revised Statutes of Ohio,

1831. See, also, Ter. Law of Ohio, 1195. Chase's Statutes, vol. i. p.

186. The statute law of Ohio requires the certificate of the separate ex-

amination of the wife to her deed, to state that the contents of the deed

were made known to her. Chase's Statutes, vol. iii. Act of North Caro-

lina, 1751. Brown v. Starke, 3 Dana's Ken. Rep. 320. Prince's Dig. of

Statutes of Georgia, 2d edit. 1837, p. 159. Revised Statutes of Indiana,

1838, p. 313. Statutes of Connecticut, 1838, p. 392. R. S. of Missouri,

1835. But in Maryland it has been held, that if the wife gives a mortgage

of lands held in trust for her separate use, though it be not acknowledged

as the statute requires in respect to deeds offemes covert, the deed creates

a specific lien to be enforced in equity. Brundage v. Poor, 2 Gill. ^
Johns. Rep. 1.



Lee. XXVIII.] OF THE RIGHTS OF PERSONS. 154

be executed by the husband also. a In New-Jersey, by
their early colony laws, the wife might convey her estate

by deed, provided she was previously and privately exam-
ined by a magistrate.b Upon this view of our American
law on the subject, we may conclude the general rule to be,

that the wife may convey by deed ; that she must be pri-

vately examined ; that the husband must show his concur-
rence to the wife's conveyance by becoming a party to

the deed
;
and that the cases in which her deed without

such concurrence is valid, are to be considered as excep-
tions to the general rule.c

(2.) To sue and he sued.

If the husband was banished, or had abjured the realm,
it was an ancient and another necessary exception to the
general rule of the wife's disability to contract, and she
was held capable to contract, and to sue and be sued,
as a /erne sole. In such a case, both she and her credi-
tors woul'd be remediless without that exception. In the
case oi Belknap v. Lady Weyland,^ it was held, 2 Hen.
IV. ch. 7, that the wife of a man exiled or banished,
could sue alone, though that exception was regarded at
that day almost as a prodigy ; and some one exclaimed,
ecce modo mirum, quod fcemina fert hreve regis, non
nominando virum conjunctum rohore legis. Lord Coke

» Sexton V. Pickering, 3 Randolph's Rep. 468.
b Learning ^ Spicer's Collections, p. 235. 268. *

<^ It was adjudged in Vermont, in Sumner v. Conant, 10 Vermont Rep.
1, or Shaw's R. N. S. vol. 1, that a ferae covert could not, either separately
or jointly with her husband, execute a valid power of attorney to convey
lands, held in her right. The statute giving her a right to convey by deed,
did not reach the case. So in Maine, the agreement of a married woman
for the sale of her real estate, though made with her husband's assent,

and for a valuable consideration, is void. Lane v. M'Kean, 3 Sheplev
304.

^

d Cited in Co. Litt. 132. b. 133. a. ; and see, also, Wilmot's case, Moore's
Rep. 851, in which 18 Edw. 1., 10 Edw. III. ch. 399, and 1 Hen. IV. ch.

l,are also cited by Lord Coke and Doddridge, J., as precedents to the
same point.
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man execute a power by grant, the concurrence of her

husband, as a party, is not requisite, and if she reside out

of the state, though she may convey any real estate, sit-

uated within the state, without any other acknowledg-

ment or proof of the execution of it than that required of

a f67716 sole, she is in that case to "join with her hus-

band" in the conveyance.^ The substitute in favour of

a conveyance by the wife, of a deed for a fine or common

recovery, was made in Maryland, by the colony statutes of

1715, 1752 and 1766 ; and the statute law of that state

is explicit, that the husband and wife must join in the

conveyance. b So, in Massachusetts, from the earliest

periods of the colony, the wife, with the concurrence of

her husband, could convey her estate in fee by deed duly

acknowledged and recorded. c In South Carohna, Geor-

gia, and Kentucky, the wife conveys in the same way,

and in Rhode-Island, Connecticut, Ohio, Indiana, Missou-

ri and North-Carolina, (and this is no doubt the general

rule,) the husband must join in the conveyance by the

wife, and she must be separately examined before

*154 an officer.^ In Virginia, it is laid *down as the

general rule, that the wife's deed, to be valid, must

'Ncto-ForA; Revised Statutes, vol. i. p. 758. sec. 11.

b Lawrence v. Heister, 3 Harr. ^ Johns. Rep. 371.

c 4 Mason's Rep. 45. 62.

d Manchester v. Hough, 5 Mason's Rep. 67. Revised Statutes of Ohio,

1831. See, also, Ter. Law of Ohio, 1795. Chase's Statutes, vol. i. p.

186. The statute law of Ohio requires the certificate of the separate ex-

amination of the wife to her deed, to state that the contents of the deed

were made known to her. Chase's Statutes, vol. iii. Act of North Caro-

lina, 1751. Brown v. Starke, 3 Dana's Ken. Rep. 320. Prince's Dig. of

Statutes of Georgia, 2d edit. 1837, p. 159. Revised Statutes of Indiana,

1838, p. 313. Statutes of Connecticut, 1838, p. 392. R. S. of Missouri,

1835. But in Maryland it has been held, that if the wife gives a mortgage

of lands held in trust for her separate use, though it be not acknowledged

as the statute requires in respect to deeds oifemes covert, the deed creates

a specific lien to be enforced in equity. Brundage v. Poor, 2 Gill. ^
Johns. Rep. 1.
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be executed by the husband also, a In New-Jersey, by

their early colony laws, the wife might convey her estate

by deed, provided she was previously and privately exam-

ined by a magistrate.i> Upon this view of our American

law on the subject, we may conclude the general rule to be,

that the wife may convey by deed; that she must be pri-

vately examined ;
that the husband must show his concur-

rence to the wife's conveyance by becoming a party to

the deed
;
and that the cases in which her deed without

such concurrence is valid, are to be considered as excep-

tions to the general rule.c

(2.) To sue and he sued.

If the husband was banished, or had abjured the realm,

it was an ancient and another necessary exception to the

general rule of the wife's disability to contract, and she

was held capable to contract, and to sue and be sued,

as a /erne sole. In such a case, both she and her credi-

tors woul'd be remediless without that exception. In the

case of Belknap v. Lady Weyland,^ it was held, 2 Hen.

IV. ch. 7, that the wife of a man exiled or banished,

could sue alone, though that exception was regarded at

that day almost as a prodigy ; and some one exclaimed,

ecce modo mirum^ quod fcemina fert breve regis, non

nominando virum conjunctum rohore legis. Lord Coke

» Sexton V. Pickering, 3 Randolph's Rep. 468.

b Learning ^ Spicer's Collections, p. 235. 268.

c It was adjudged in Vermont, in Sumner v. Conant, 10 Vermont Rep.

1, or Shaw's R, N. S. vol. 1, that a feme covert could not, either separately

or jointly with her husband, execute a valid power of attorney to convey

lands, held in her right. The statute giving her a right to convey by deed,

did not reach the case. So in Maine, the agreement of a married woman

for the sale of her real estate, though made with her husband's assent,

and for a valuable consideration, is void. Lane v. M'Kean, 3 Shepley,

304.

d Cited in Co. Litt. 132. b. 133. a. ; and see, also, Wilmot's case, Moore's

Rep. 851, in which 18 Edw. 1., 10 Edw. III. ch. 399, and 1 Hen. IV. ch.

l,are also cited by Lord Coke and Doddridge, J., as precedents to the

same point.
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seems to put the capacity of the wife to sue as a fenie

sole, upon the ground, that the abjuration or banishment

of the husband amounted to a civil death. But if the

husband be banished for a Umited time only, though it

be no civil death, the better opinion, is that the consequen-

ces as to the wife are the same, and she can sue

*155 and be sued as a feme *sole.^ j^d if the hus-

band be an alien always living abroad, the reason

of the exception also applies ; and it was held, in the

case of Deerly v. Duchess of Mazarine,^ that in such a

case, the wife was suable as a feme sole, in like manner

as if the husband had abjured the realm. Though it

was mentioned in that case, that the husband was an

alien enemy, and had been divorced in France, yet, as Lord

Loughborough said,c the decision did not rest on either

of those grounds, but solely and properly on the ground,

that the wife lived in England, on a fortune of her own,

and separate from her husband, who had always resided

abroad as an alien.

Again, in Walford v. The Duchess of Pietme,^ Lord

Kenyon held, that the wife was liable as 3,feme sole, for

goods sold, when the husband was a foreigner, residing

» Note 209 to lib. ii. Co. Litt. Sparrow v. Carruthers, decided by

Yates, J. and cited as good authority in 1 Term Rep. 6. 1 Bos. ^ Pull.

359. 2 Bos. ^ Pull. 233. Carroll v. Blencow, 4 Esp. N. P. Rep. 27.

In Robinson v. Reynolds, 1 Aiken's Ver. Rep. 174, the English cases are

ably reviewed, and the conclusion seemed rather to be that the wife could

only sue and be sued as a. feme sole, when the husband was an alien who

had always resided abroad, or was civiliter mortuus, as when he was exiled,

banished for life, or had abjured the realm. In that case, the husband had

voluntarily withdrawn himself from the United States, and that was held

not to be sufficient ; and the question was by that case still left unsettled,

whether transportation or banishment by law, for a limited time only,

would be sufficient. But in the English case. Ex parte Franks, 1 Moore

^ Scott, 1, more recently decided, the wife of a convicted felon sentenced

to transportation for 14 years, but detained in confinement in the hulks,

was held liable to be made a bankrupt, if she traded on her own account

b 1 Lord Raym. 147. 1 Salk Rep. 116.

c 1 H. Black's Rep. 349.

d 2 Esp. N. P. Rep. 554. Bean v. Morgan, I HilVs S. C. Rep. 8. S. P
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abroad, and that this case came within the principle of

the common law, applicable to the case of the husband

abjuring the realm. If the wife was not to be personally-

chargeable for debts contracted under such circumstan-

ces, she would be without credit, and might starve. And
if the husband was a native^ instead of an alien, he

thought the rule might be different, as in that case,

he was to be presumed to have the *animus rever- *156

tendi.^ In the case of De Gaillon v. VAigle^
the court of C. B. held the same doctrine, and that a

feme covert was chargeable with her contracts, where the

husband, being a foreigner, had voluntarily abandoned

her, and resided abroad, and that it was for her benefit

that she should be liable, in order to enable her to obtain

a credit, and secure a livelihood. It was also said, in

that case, that there was no instance, in which the wife

was held personally liable on her contracts, on the ground

of her husband residing abroad, when he was an Eng-

lishman born. In corroboration of the distinction con-

tained in that suggestion, we may refer to the case of

Boggett V. Friar^^ in Avhich the K. B. held, that the plain-

tiff could not sue as a feme sole, for trespass to her pro-

perty, when her husband, being a natural born subject,

had deserted her for years before, and gone beyond sea,

but without having abjured the realm, or been exiled, or

banished. The case of Kaj/ v. Duchess De Pienne,^ in-

troduced a qualification of the distinction in the former

a Franks v. Duchess of Pienne, 2 Esp. N. P. Rep. 587.

b 1 Bos. ^ Pull 357.

ell East, 301. The rejoinder in this case, among its averments, stated

that the husband had never abjured the realm. This would imply that ab-

juration was known in modern practice, ancj yet it is admitted in the books,^

that abjuration or banishment upon oath taken by a felon on fleeing to a

sanctuary, that he would, within forty days, leave the realm forever, has

been disused since the reign of James I., and abolished. Hawk. P. C. b.

ii. c. 9. sec. 44. 4 Blacks. Com. 326. The privilege of sanctuary was also-

abolished in France by Louis XH. Henault's Abr. Chro. torn. ii. p. 446.

d 3 Camp. Rep. 123.
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€as8S, between the wife of a foreigner and the wife of a

native, and it held, that if the foreigner, though a resident

abroad at the time of the suit brought, had ever resided

in England, his wife was disabled to sue. The distinc-

tions in the English law, subject to this qualification,

have been assumed as the law in this country, a-

*157 *This is the extent of the authorities on this

subject ; and it is easy to see that there might be

most distressing cases under them, for though the hus-

band be not an alien, yet if he deserts his wife, and re-

sides abroad permanently, the necessity that the wife

should be competent to obtain credit, and acquire and

recover property, and act as a feme sole^ exists in full

force. b It is probable, that the distinction between hus-

bands who are aliens, and who are not aliens, cannot

long be maintained in practice, because there is no solid

foundation in principle for the distinction.

^

If the wife be divorced a mensa et thoro^ it has been

suggested in some of the books, that she can sue and be

* Gregory v. Paul, 15 Mass. Rep. 31. Robinson v. Reynolds, 1 Aiken*

»

Rep. 174, supruy p. 155, n. c.

b If a feme covert be driven by cruelty from a husband's house, and she

retires to another state, and maintains herself by her labour, without any

provision for her made by her husband who abandons her, she may sue as

a. feme sole, though her husband be a 'citizen. Gregory v. Paul, 15 Mass.

Rep. 31. Abbot v. Bayley, 6 Pick. Rep. 89.

c In Bean v. Morgan, 4 M' Cord's Rep. 148, it was held, that if the hus-

band departs from the state, with intent to reside abroad, and without the

intention of returning, his wife becomes competent to contract, and to sue

and be sued as a /erne sole. This was breaking down the distinction men-

tioned in the text. So in Gregory v. Pierce, 4 Metcalfs Rep. 478, it was

held, that if the husband deserts his wife absolutely and completely, by a

continfted absence from the state and with an intent to renounce de facto

the marital relation, the wife may sue and be sued as a feme sole. This

was considered to be an application of an old rule of the common law and

equivalent to an abjuration of the realm.



Lee. XXVIIL] OF THE RIGHTS OF PERSONS. 157

sued as difeme sole.^ But in Leivis v. Lee,^ it was ad-

judged, in the English court of K. B., upon demurrer,

that though the wife be divorced a mefisa et thoro^ and

lived separate and apart from her husband, with an am-

ple allowance as and for her separate maintenance, she

should not be sued as a /erne sole. The question is not

settled in the jurisprudence of this country. In Massa-

chusetts, it has been held, after a full consideration of the

subject, that a wife divorced a mensa et thoro^ might

sue and be sued as a feme sole., for property *ac- *158

quired, or debts contracted by her subsequently to

the divorce.c This is the more reasonable doctrine, and

it seems to be indispensable that the wife should have a

capacity to act for herself, and the means to protect her-

self, while she is withdrawn, by a judicial decree, from

the dominion and protection of her husband. The court

of Massachusetts has intentionally barred any inference

that the same consequence would follow if the husband

was imprisoned by law for a public offence or crime.

But such a case might be equivalent to an abandonment

of the wife, and ground for a divorce a mensa et thoro ;

and there are as much reason and necessity in that case as

in any other, that the wife should be competent to con-

tract, and to protect the earnings of her own industry.*!

* Bacon, tit. Baron and Feme, M. Lord Loughborough, in 2 Vesey,

jun. 145. In Stephens v. Tot, Moore's Rep. 665, it was intimated {il

semhloit) that the wife, on a divorce a thoro et mensa, could sue without

her husband, in like manner as she could sue if her husband was exiled.

b 3 Barnw. ^ Cress. 29L
c Dean v. Richmond, 5 Pick. Rep. 46L Pierce v. Burnham, 4 Metcalf's

Rep. 303, S. P.

d The Massachusetts Revised Statutes, of 1835, authorise a divorce from

the bond of matrimony if either party be sentenced to imprisonment in the

state prison. Supra, p. 96. They likewise clothe the wife with power to

act, in many respects as a. feme sole, if her husband absents himself from

the slate, and abandons his wife, and makes no sufficient provision for her

maintenance. She is, in such case, authorized to contract, and to sue and

be sued as a, feme sole, so long as her husband remains absent. The same

power and capacity are given to a married woman who comes into the state
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In Hatchett v. Baddeley, 16 Geo. III.,a the C. B. held

that a feme covert eloping from her husband, and run-

ning in debt, could not be sued alone, for that no act of
the wife could make her liable to be sued alone. If she

could be sued, she could sue, acquire property, and re-

lease actions, and this would overturn first principles. In

no case, said one of the judges, can a yewie covert be sued

alone, except in the known excepted cases of abjuration

or exile, where the husband is considered as dead, and
the woman as a widow. It was afterwards held by the

same court, in Lean v. JSchutz, 18 Geo. III.,b that if the

wife had even a separate maintenance, and lived apart

from her husband, she could not be sued alone. There
was no instance in the books, said the court, of an action

being sustained against the wife, when the husband was
living at home, and under no civil disability. A wife

may acquire a separate character by the civil death of

her husband, but she cannot acquire it by a voluntary

separation.

*159 *But a few years afterwards, the court of K. B.-

under the influence of Lord Mansfield, in the cele-

brated case of Corhett v. Poelnitz^^ introduced a new
principle into the English law, respecting the relation of

husband and wife ; but a principle that was familiar to

the Roman law, and to the municipal law of most of the

nations of Europe. The court in that case, held that a

feme covert living apart from her husband, by a deed of

separation, mutually executed, and having a large and

competent maintenance settled upon her, beyond the con-

without her husband, he having never hved with her in the state. If the

husband afterwards comes into the state, he assumes his marital rights.

Massachusetts Revised Statutes, part 2. tit. 7, ch. 77.

» 2 Wm. Blacks. Rep. 1079. Gilchrist v. Brown, 4 Term. Rep. 766.

S. P.

b 5 Wm. Blacks. Rep. 1195.

c 1 Term. Rep. 5. Ringsted v. Lady Lanesborough, and Barwell v.

Brooks, 3 Doug. Rep. 197, 371, were cases that preceded the one of Cor-

bett V. Poelnitz, and declared the same doctrine.
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trol of her husband, might contract, and sue, and be sued

at law as a feme sole. Lord Mansfield put the action,

upon the ground of the wife having an estate settled

upon her to her separate use, and acquiring credit, and

assuming the character and competency of a /erne sole.

The ancient law had no idea of a separate maintenance
;

and when that was introduced, the change of customs

and manners required, as indispensable to justice, the

extension of the exceptions to the old rule of law, which

disabled a married woman from contracting. The rea-

son of the rule ceased when the wife was allowed to

possess separate property, and was disabled from charg-

ing her husband.

This decision of the K. B. was in 1785, and it gave

rise to great scrutiny and criticism. It was considered as

a deep and dangerous innovation upon the ancient law.

In Compton v. Collinson,^ Lord Loughborough held,

notwithstanding that decision, that it was an unsettled

point, whether an action could be maintained against a

married woman, separated from her husband by consent,

and enjoying a separate maintenance. Again in Ellah v.

Leigh,^ the K. B., in 1794, indirectly assailed the deci-

sion of Corhett v. Poelnitz, and did not agree that the

court could change the law, so as to adapt it to the

fashion of the times. They declared, however,

without touching the authority of the decision, *that *160

upon a voluntary separation of husband and wife,

without a permanent fund for her separate use, she could

not be sued alone as elfeme sole. Afterwards, in Clayton

v. Adams^"" the court of K. B. went a step further towards

overturning the authority of Corhett v. Poelnitz^ and

held, that though the wife lived apart from her husband,

and carried on a separate trade, she was not suable
;
for

if she could be sued as a /erne sole^ she might be taken in

» 1 H. Blacks. Rep. 350.

b 5 Term. Rep. 679.

e 6 Term. Rep. 604.
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execution, which would operate as a divorce between

husband and wife. At last in Marshall v. Riitton,^ the

K. B. decided, in 1800, after a very solemn argument,

before all the judges, that a,feme covert could not contract,

and be sued, as a feme sole, even though she be living

apart from her husband, with his consent, and have a

separate maintenance secured to her by deed. The court

said, that the husband and wife, being but one person in

law, were unable to contract with each other, and that

such a contract, with the consequences attached to it, of

giving the wife a capacity to contract, and to sue and be

sued, would contravene the general policy of the law in

settling the relations of domestic life, and would intro-

duce all the confusion and inconvenience, which must

necessarily result from so anomalous and mixed a char-

acter as such a married woman would be. The only

way in which such a separation can be safe and effectu-

al, is by having recourse to trustees, in whom the prop-

erty, of which it is intended the wife shall have the dis-

position, may vest, uncontrolled by the rights of the hus-

band, and it would fall within the province of a court of

equity, to recognize and enforce such a trust. ^ At law, a

woman cannot be sued as a feme sole, while the relation

of marriage subsists, and she and her husband are living

under the same government, c

Lord Eldon afterwards, in the case of Lord St. John

V. Ladi/ St. John,^ speaking of these decisions

*161 at law, expressed *himself very decidedly against

» 8 Term. Rep. 545.

b 2 Story^s Equity, 652. Clancy on the rights of Husband and Wife,

240. Bettle v. Wilson, 14 Ohio Rep. 257. In this last case it was ad-

judged that articles of separation between husband and wife through the

medium of a trustee, for her support, were valid.

« It has been adjudged in Benedict v. Montgomery, 7 Watts ^ Serg.

238, that if husband and wife join in a sale of her real estate, and he takes

the proceeds to his own use, there is no implied fund raised in favour of the

wife.

d 11 Vesey, 539, 540.
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the policy and the power of a feme covert becom-

ing difeme sole by a deed of separation. She was in-

competent to contract with the husband ; and if separa-

ted, she could not be a witness against her husband
; she

could not commit felony in his presence ; she must fol-

low the settlement of her husband ; her husband would

be suable for her trespass. In short, the old rule is

deemed to be completely re-established, that an action at

law cannot be maintained against a married woman, un-

less her husband has abjured the realm. a-

But if the husband and wife part by consent, and he

secures to her a separate maintenance, suitable to his con-

dition and circumstances in life, and pays it according to

agreement, he is not answerable even for necessaries, and

the general reputation of the separation will, in that case,

be sufficient. This was so ruled by Holt, Ch. J., in Todd
V. Stokes,^ and this general doctrine was conceded in the

modern case of Nurse v. Craig,^ in which it was held,

that if the husband fails to pay the allowance, according

to stipulation in the deed of separation, the person who
supplies the wife with necessaries can sue the husband

upon an indebitatus assumpsit. This rule, in all its

parts, was adopted by the supreme court of New-York,

in Baker v. BarneyA But our courts have not gone

further, and have never adopted the rule in Corbett v.

Poehiitz ;e and I apprehend that the general rule of the

common law, as understood before and since that case,

is to be considered the law in this country ; though,

a See the observation of the Master of the Rolls, in 3 Vesey, 443, 444,

445.

b Salk. Rep. 116.

c 5 Bos. ^ Pull. 148.

d 8 Johns. Rep. 72. The same rule applies where the husband and wife

are separated by a divorce a mensa et thoro, with an allowance to the wife

for alimony, and the husband omits to pay it. Hunt v. De Rlaquiere, 5

Bing. Rep. 550.

e See 2 Halsted's Rep. 150, v/here that case was expressly condemned.
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*162 perhaps, not *exactly under the same straitened

Hmitation mentioned in the books.*

lY. Wife^s capacity^ in equity :

(1.) Of property in trustfor wife.

At common law, a married woman was not allowed to

possess personal property independent of her husband.

But, in equity, she is allowed, through the medium of a

trustee, to enjoy property as freely as a feme sole ; and it

is not unusual to convey or bequeath property to a trus-

tee in trust, to pay the interest or income thereof to the

wife, for her separate use, free from the debts, control, or

interference of her husband, and payable upon her sepa-

rate order or receipt, at and after the times that the pay-

ments respectively become due, and after her death in

trust for her issue. In such cases, the husband has no

interest in the property, though after the interest is actu-

ally received by the wife, it then might be considered as

part of the husband's personal estate. ^ It is not necessa-

a In some of the states, as Pennsylvania and South Carolina, a wife may
act as a. feme sole trader, and become liable as such, in imitation of the

custom of London. Act of 1718, Pardon's Dig. 424. Burke v. V\ inkle,

2 Serg. ^ Rawle, 189. Newbiggin v. Pillans, 2 Bay's Rep. 162. State

Reports in Equity, S. C 148, 149. But for greater protection to the wife,

no suit can be brought, in South Carolina, by or against a feme covert sole

trader, unless her husband be joined. 4 M' Cord's Rep. 413 ; and in Penn-

sylvania the privilege extends only to the wives of husbands gone to sea,

and whose wives are left at shopkeeping, or to work at any trade for a live-

lihood. In Louisiana the wife has peculiar powers and privileges, and may
be a public merchant and bind herself, yet she cannot contract a debt by

note without the authorization of her husband. Civil Code of Louisiana,

art. 128. 2412. 12 Louisiana Rep. 13.

>> Lee V. Prieaux, 3 Bra. C. C. 381. Nonis v. Hemingway, 1 Hagg. Eccl.

Rep. 4. Ex parte Gadsden, S. C. Law Journal, No. 3. 343. Carroll v.

Lee, 3 Gill ^ Johns. 504. Beable v. Dodd, 1 Term Rep. 193. In this

last case it was established at law that a gift or devise to the sole and sep-

arate use of a feme sole, independent of the control and debts of a future

husband was valid, but the /c7ne so/e might by a marriage settlement, in

consideration of marriage, convey the estate to her husband. Being for

her benefit she might waive it-
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ry that the trustee should be a stranger. The husband
himself may be the trustee

;
and if property be settled

to a married woman's separate use, and no trustee be

appointed, the court of chancery will protect her interest

therein against the creditors of the husband, and the

husband may be considered as such trustee not-

withstanding he was not a party to the instrument *163

under which the wife claims.* Where the hus-

* Benuet v. Davis, 2 P. Wms. 316. Moore v. Freeman, Bunb. 205.

Hamilton v. Bishop, 8 Yerger, 33. Abbott, Ch, J., 2 Carr. ^ Payne, 62.

Newl.md v. Paynter, 4 My. ^ Cr. Rep. 408. Picquet v. Swan, 4 Mason's

Rep. 455. Escheater v. Smitii, 4 M' Cord's Rep. 452. Clancy on the

Rights of Married Women, p. 15—30. Carroll v. Lee, 3 Gill ^ Johns.

504. Wallingsford v. Allen, 10 Peters' U. S. Rep. 583. Harkins v. Coal-

ter, 2 Porter's Alam. Rep. 463. M'Kennan v. Phillips, 6 Wharton, 576.

Trenton Banking Company v. Woodruff, 1 Green's N.J. Ch. Rep. 117.

Shirley v. Shirley, 9 Paige's Rep. 363. Griffith v. Griffith, 5 B. Monroe,

115. The intention to create a trust estate for the wife must distinctly

appear. Clancy, 262. 268. In Griffith v. Griffith it was held that any

"words in giving personal estate to the wife, showing an intention to secure

a use to the wife separately, would suffice, and that no particular form of

expression was necessary

—

for her own proper use is sufficient. The wife

-may give or lend the income of her separate estate, if at her disposal,

t* her husband or to any other person, and he will be accountable

for it. Towers v. Hagner, 3 Wharton's Penn. Rep. 48. Where a

testator directed a share of the proceeds of his estate to be paid into the

hands of his daughter, for her oxen use and benefit, and there was no in-

tervention of trustees, and the gift was absolute, it was held, in that case,

not to be a gift to her separate use; and the authority of the case of Hart-

ley V. Hurle, 5 Vesey, 590, was shaken. Tyler v. Lake, 4 Simons' Rep.

1144. In Faulkner v. Faulkner, 3 Leigh's Rep. 255, it was also decided

that at law a marriage settlement without the intervention of a trustee,

would not avail to secure the property to the wife, as against the husband.

So, in Simpson v. Simpson, 4 Dana's K. Rep. 141, it was held, that though

3. valid agreement for a separation between husband and wife, and for a

separate allowance for her support, might be made through the medium of

a third pariy as a trustee for the wife, and by whom the cbntract may be

enforced
;
yet that where there was no third party, no suit could be main-

,

tained either at law or in equity, on such a contract. The court thought

the judiciary had no power to move one step in advance of the legislation

and uniform judicial precedents on the subject. But if before marriage

and in contemplation of marriage, the husband conveys directly to his in-
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band stipulates, before marriagej either that his wife

shall enjoy her own property, or that she shall be entitled

to a certain benefit out of his estate, he will be bound in

equity to perform his agreement, even though it was en-

tered into with the wife herself, and became suspended

at law by his subsequent marriage, a Gifts from the hus-

band to the wife may be supported, as her separate pro-

perty, if they be not predjudicial to creditors, even with-

out the intervention of trustees ;b and where the husband

tended wife, without the intervention of a trustee, personal property, and

she marries and dies without issue of the marriage, it was held that the

property descended to her heirs, and that the marital rights of the husband

did not attach. Allen v. Rumph, 2 HilVs S. C. Ch. Rep. 1. In Price v.

Bigham, 7 Harr. ^ Johns. 296, where real estate was, after marriage, con-

veyed in trust for the separate use of the wife, with power to her to sell by

deed, she was allowed to charge the estate with the payment of her debts,,

and equity enforced the contract by decreeing a sale of the estate. So a

feme covert, having a separate estate and living apart from her husband,

may charge it by her general engagements or verbal promise without any

particular reference to that estate, as well as by a written instrument ; and

the creditor may reach it through a suit instituted in equity against her and

her trustees. Murray v. Bailee, 3 Mylne ^ Keene, 209. 4 Simons' 82.

She may charge her separate maintenance by accepting a bill of exchange.

It amounts to a power of appointment pro tanto of her separate estate, bM
the vice-chancellor said that the court could not subject her separate pro-

perty to general demands. Stuart v. Kirkwall, 3 Madd. 200, Am. ed.

The cases on this point are contradictory. The court of chancery never

provides for the children, living the wife, out of her separate property. She

is not bound to provide for the children, or her husband, out of the property

settled to her separate use. The husband is left to maintain her and the

children. In the case of Anne Walker, Cases tern. Sugden by Lloyd cf-

(?ooZ(Z, p. 299.328.332.

» It is to be considered as well settled, say the .court in Slilley v. Folger,

14 Ohio Rep. c. 49, that almost any bona fide and reasonable agreement,

made before marriage, to secure the wife either in the enjoyment of her own

property, or a portion of that of her husband, whether during coverture or

after his death, will be carried into execution in chancery.

6 Case of the Countess Cowper, before Sir Joseph Jekyll, cited in 1 Atk.

Rep. 271. 3 Ibid. 293. Slanning v. Style, 3 P. Wms. 334. More v.

Freeman, Bunb. Rep. 205. Lucas v. Lucas, 1 Aik. Rep. 270. 3 Ibid.

393. Brinkman v. Brinkman, cited in 3 Atk. Rep. 394. Rich v. Cockell,

9 Vesey, 369. Walter v. Hodge, 2 Swanston, 97. S. C. 1 Wilson's Ch..
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after marriage, agreed, in writing, to settle part of the

wife's property upon her, the agreement was held to

enure to the benefit of the children, and that the wife

herself could not waive it. a

Rep. 445. Neufville v. Thompson, 3 Edivards' N. Y. Ch. Rep. 92. Tay-

lor, Ch. J., in Liles v. Fleming, 1 Dev. Eq. Cases, 187. The English statute

of 3 and 4 William IV. has now given sanction to this doctrine, and the

husband is allowed to make a conveyance to his wife without the interven-

tion of a trustee. In Malony v. Kennedy, 10 Simon, 254, it was held that

where there are dividends on property settled to the separate use of the

wife, and she makes no disposition of them by will, they pass by law to the

husband in his marital right. The money must remain in the hands of

trustees to protect it from the husband.

In Graham v. Londonderry, 3 Atk. 393, it was held that a gift to a wife

by a third person, or by the husband, is construed to be a gift to her sep-

arate use, and she is entitled to the same in her own right as her separate

estate ; but mere ornaments for her parlor are considered ae paraphernalia,

and the husband may alien them in his lifetime, but if he only pledges

them, and on his death leaves personal estate sufficient to pay his debts and

redeem them, the widow is entitled to that redemption.

a Fenner v. Taylor, 1 Simons' Rep. 169. In South Carolina, all mar-

riage settlements, antenuptial or postnuptial, are required, by statute of

1823, to be recorded within three months after their execution ; and any

settlement of property by the husband on the wife after marriage, is a post-

nuptial settlement within the rule. In default of such record, the mar-

riage settlement is declared void. Marriage settlements, strictly speaking,

are those settlements only, whether made before or after marriage, which

are made in consideration of marriage only; but the statute in South

Carolina was intended to apply to all postnuptial settlements on the wife-

Price v. W^hite and others, Carolina Law Journal, No. 3. See, also, in

the same work, p. 352, an essay on the registry acts of South Carolina,

pointing out their imperfections, and suggesting amendments. The act of

South Carolina, of 1792, required all marriage contracts and settlements to

specify, either in the instrument or in a schedule annexed, the property

intended to be settled, and in default thereof the settlement is void as to

creditors and purchasers. In Virginia, deeds of settlement upon marriage,

wherein either lands, slaves, or personal property shall be settled, or cov-

enanted to be left or paid at the death of the party, or otherwise, shall

be void as to creditors and subsequent purchasers for valuable consideration

without notice, unless acknowledged or proved and recorded, &c. 1 jRc-

X)ised Code, ch. 99. sec. 4. If not recorded, they are void only as against

the creditors of the wife. Laud v. Jeffries, 5 Uand iJep. 211. Turner v

Pierce, 5 Crunch, 154.

Vol. II. 15
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The wife being enabled in equity to act upon property

in the hands of her trustees, she is treated in that court

as having interests and obhgations distinct from

*164 those of her husband. *She may institute a suit,

by her next friend, and she may obtain an order

to defend separately suits against her ; and when com-

pelled to sue her husband in equity, the court may order

him to make her a reasonable allowance in money to

carry on the suit.^

(2 ) Her foiver under settlements.

The genera] grounds upon which equity allows a wife

to institute a suit against her husband, are when any

thing is given to her separate use, or her husband refuses

to perform marriage articles, or articles for a separate

maintenance ; or where the wife, being deserted by her

husband, hath acquired by her labour a separate proper-

ty, of which he has plundered her. The acquisitions

of the wife, in such a case, are her separate property, and

she may dispose of them by will or otherwise, b It is the

settled rule in equity, that a /erne covert ^ in regard to her

separate property, is considered a/erne sole^ and may, by

her contracts, bind such separate estate. The power of

appointment is incident to the power of enjoyment of her

separate property. It is sufficient that there is an inten-

tion to charge her separate estate, and the contract of a

debt by her during coverture, is a presumption of that in-

tention ;
and the later decisions held her separate estate

responsible without showing any promise. Her con-

tract amounts to an appointment. c Though a wo-

* Mix V. Mix, 1 Johns. Ch. Rep. 108. Denton v. Denton, ibid 110.

Wi'son V. Wilson, 2 Haggard's Consist. Rep. 203. N. Y. Revised Sta-

tutes, vol. ii. p. 148. sec. 58.

b Cecil V. Juxon, 1 Atk. Rep. 278. Starrett v. Wynn, 17 Serg. <f Raiole,

130.

c 2 Story's Eq. Juris. 628, 773. Gardner v. Gardner, 22 Wendell, 528.

Mallory v. Vanderheyden, by Vice Ch Baker of the 3d circuit. N. Y. Le-

gal Observer, Jan. 7, 1846. The ground on which a creditor may proceed
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man may be proceeded against in equity without her

husband, and though her separate estate be hable for her

debts dum sola, yet the court cannot make a personal

decree against her for the payment of a debt. All it can

do is to call forth her separate personal property in the

hands of trustees, and to direct the application of 'it.a-

When the wife has separate property, the relief afforded

is by following it in the hands of trustees ; and, in this

way, courts of equity can attain a pure and perfect jus-

tice, which courts of law are unable to reach.

If, by marriage settlement, the real and personal estate

of the wife be secured to her separate use, the husband

is accountable for that part of it which comes to his

hands ; and a feme covert, with respect to her separate

against the separate estate of a married woman for a debt not charged

upon her estate pursuant to a deed of settlement, must be by showing that

the debt was contracted for the benefit of her separate estate or for her

own benefit upon the credit of the separate estate. Curtis v. Engel, 2

Sandford's Ch. Rep. 2b7, 288.

a Hulme V. Tenant, 1 Bro. Rep. 16. Norton v. Turvill, 2 P. Wins. 144.

Lillia V Airey, 1 Vesey,jun.2n. Lord Loughborough, 2 Vesey,jun. 145.

Dowiing V. Maguire, 1 Lloyd ^ Goold's Rep. t. Plunkett, 19. Monigom-

ery v. Eveleigh, 1 M' Cord's Ch. R. 267. Maywood & Patterson v. John-

son, 1 HiWs Ch. R. 228. Vide post, 165, 166. Prater's Law of Hus-

band and Wife, 103. North American Coal Co. v. Dyett, 7 Paige, 1.

Gardner v. Gardner, ib. 112 If the wife has separate property, and lives

apart from her husband, that property will be liable in equity to her con-

tracts, though they do not specially refer to that property. Lord Kenyou,

in Marshall v. Rutton, 8 Term. Rep. 545. Murray v. Barlee, 4 Simo7is'

Rep. 82. Gardner v. Gardner, ut sup. and S. C. 22 Wendell, 526. In

Builpiu V. Clarke, 17 Vesey., 365, the master of the rolls decreed, that a

debt by promissory note given by a wife for money loaned to her for her

separate use, be paid by her trustees out of her separate estate. So in Stu-

art V. Kirkwall, 3 Madd. Ch. Rep. 3o7, a similar decree was made on a bill

against husband and wife, on her acceptance of a bill of exchange, the

vice-chancellor considering the act as an appointment by her pro tanto of

her separate estate. The courts of equity in South Carolina have so far

departed from the English doctrine, that the wife cannot, by her own act

merely, charge the separate estate ; but the court will look into the circum-

stances, and see that a proper case existed, even if the appropriation was

by herself, for the necessary support of herself and family. The husband

cannot do it. Mayvv(Jod v. Johnston, 1 HiWs Ch. Rep. 236.
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property, is to be considered 3,feme sole sub modo
*165 only, or to the extent of the *power clearly given

her by the marriage settlement. Her power of

disposition is to be exercised according to the mode pre-

scribed in the deed or will under which she becomes

entitled to the property ; and if she has a power of ap-

pointment by will, she cannot appoint by deed ; and if

by deed, she cannot dispose of the property by a parol

gift or contract. a These marriage settlements are be-

nignly intended to secure to the wife a certain support

in every event, and to guard her against being over-

whelmed by the misfortunes, or unkindness, or vices of

her husband. They usually proceed from the prudence

and foresight of friends, or the warm and anxious affec-

tion of parents : and, if fairly made, they ought to be

supported according to the true intent and meaning of

the instrument by which they are created. A court of

equity will carry the intention of these settlements into

effect, and not permit the intention to be defeated.

These general principles pervade the numerous and

complicated cases on the subject; though, it must be

admitted, that those cases are sometimes discordant in

the application of their doctrines, and perplexingly subtle

in their distmctions.b

» Jaques v. The Methodist Episcopal Church, 1 Johns. Ch. Rep. 450.

3 Ibid. 77. Lancaster v. Dolan, 1 Rawle's Rep.231,248. Thomas v.

Folwell, 2 Wharton, 11. But in Vizonneau v. Pegram, 2 Leigh, 183, the

doctrine declared was, that a. feme covert, as to property settled to her sep-

arate use, was a feme sole, and had a right to dispose of her separate per-

sonal estate, and the profits of her separate real estate, in the same manner

as if she were a. feme sole, unless her power of alienation be restrained by

the instrument creating the separate estate.

b A gift of leasehold property was made to a daughter for her separate

use, free from the control of any future husband, and she subsequently

married without a settlement. She was held to be entitled, on a separa-

tion, to the leasehold property, for her separate use, and the marital right

was excluded. Anderson v. Anderson, 2 Mylne ^ Keene, 427. This was

decided by Sir John Leach, and affirmed by Lord Eldon. But a new doe-

trine on this subject has been recently started in England, and it has
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111 the case of Jaques v. The Methodist Episcopal

been held that gifts to a feme sole, or to trustees in trust for z.feme sole,

to her separate use, free from the control of any future husband, and not to

be subject to his debts or disposition, are, as to such restraints, illegal and void

unless they be settlements made in immediate contemplation of marriage.

A clause against anticipation annexed to such a gift, is equally inoperative.

Massy V. Parker, 2 Mylne ^ Keene, 174. It viras also held, in Barton v.

Briscoe, Jacob's Rep. 603, and in Benson v. Benson, 6 Simons' Rep. 126,

that on a settlement in trust, for the separate use of a married woman for

life, the clause against anticipation became inoperative on the death of the

husband, and no longer binding. And in Woodmeston v. Walker, 2 Rus-

sell ^ Mylne, 197, though the master of the rolls held that a gift of an an-

nuity to a single woman, for her separate use, independent of any future

husband, and with a restraint on the disposition of the same by anticipa-

tion, was valid and binding, in respect to a future marriage
;
yet Lord Ch.

Brougham, on appeal, held, that the feme sole was entitled to the absolute

disposal of the fund at once without any restraint. The object of these

checks was only to exclude marital claims. He held the same doctrine in

Brown v. Pocock, 5 Simons' Rep. 663. 2 Russell ^ Mylne, 210. 1

Coop. Sel. Ca. 70. S. C. ; and so did Sir John Leach, in Acton v. White,

1 Simons' ^- Stuart's Rep. 429. The principle declared by these cases in

equity was, that unless the female to whom the gift be made, be married

at the time the interest vests, and the coverture be continuing down to the

moment when the alienation is attempted, a female of full age stands

precisely on the same footing with a male, and equally with him may ex-

ercise all the rights of ownership, notwithstanding a clause against antici-

pation, and against marital interference. The trust fund is at her free

disposal while she is sui juris, and a court of equity only gives effect to

the restriction upon her marriage, and while remaining married, against

marital claims. In any other view, the right of disposition is incident to

property. Smith v. Star, 3 Wharton, 62. Hammersley v. Smith, 4

Wharton, 126. S. P. The trust estate created by will for the separate use

of a married woman, not only ceases when she becomes a widow, but does

not revive on her subsequent marriage, ib. Knight v. Knight, 6 Simons*

Rep. 121. But see contra, post, p. 170, note. In Newton v. Reid, 4

Simons' Rep. 141, the vice-chancellor. Sir L. Shadwell, went further, and

held, that though the annuity be given by will, in trust for a daughter for

life, not subject to the debts or control of any future husband, nor alienable

by her, and intended for her support, and she marries, the restrictions were

still void, and she and her husband might sell the annuity, and apply the

proceeds to pay his debts, and for his use. This was carrying the new
doctrine to an unreasonable extent, and it is not the law in this country.

The lord chancellor, in Nedby v. Nedby, (1839,) disclaimed being bound

by the decision in Massy v. Parker, and he said he had difficulties in sup-

porting it. He said further that Newton v. Reid, went beyond what any
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Church, as reviewed in the court of errors of New-York,

a

it was declared, that a feme covert, with respect to her

separate property, vras to be regarded in a court of equity

as 3,femesole^ and might dispose of it without the assent

and concurrence of her trustee, unless she was specially

restrained by the instrument under which she acquired

her separate estate. But it was held, (and in that con-

sisted the difference between the decision in chancery and

the correction of it on appeal,) that though a particular

mode of disposition was specifically pointed out in the

instrument or deed of settlement, it would not pre-

*166 elude the wife from adopting any other mode *of

disposition, unless she was, by the instrument,

specially restrained in her power of disposition, to a

particular mode. The wife was therefore, held at liberty,

by that case, to dispose of her property as she pleased,

though not in the mode prescribed, and to give it to her

husband as v^'ell as to any other person, if her disposition

body had ever contended for. He was for preserving trusts created for the

separate use of married women, and the rule seems to be established in

equity tliat marriage does not per se merge the rights of property of the

feme sole in those of her husband. A gift or devise to her separate use in-

dependent of her future husband will be sustained, but not so far as to re-

strain her from conveying by gift or devise her property in contemplation

of marriage, to the future husband. The doctrine in this country is that

the marital claims will be defeated, if the gift by will to the daughter be

to her /or her sole and separate use. 1 Iredell's N. C. Eq. Cases, 307,

See the N, Y. Statute, Infra, p. 170, note. The latest English rule re-

quires negative words excluding the marital right to render the payment of

money into the proper hands of the wife for her own proper use, a trust for

her separate use. Blacklow v. Laws, 2 Harems Ch. R. 49.

The above cases will be found selected and reported in the Condensed

English Chancery Reports, published at Philadelphia, by Grigg & Elliot,

and which were originally edited by Mr. Peters, and are now by Mr. In-

graham. They are edited with skill and judgment, and contain all the

English chancery cases in the late voluminous and oppressive English re-

ports that are applicable here, and necessary to be known. They are,

therefore, most valuable, and every way well deserving the patronage of

the American bar.

a 17 Johns. Rep. 548.
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of it be free, and not the result of flattery, force, or im-

proper treatment.

This decision of the court of errors renders the wife

more completely and absolutely a /erne sole in respect to

her separate property, than the English decisions would

seem to authorize : and it, unfortunately, withdraws from

the wife those checks that were intended to preserve her

more entirely from that secret and insensible, but power-

ful marital influence, which might be exerted unduly,

and yet in a manner to baffle all inquiry and detection.

^

A wife may also contract with her husband, even by

parol, after marriage, for a transfer of property from him

to her, or to trustees for her, provided it be for a bonafide

and valuable consideration ; and she may have that pro-

perty limited to her separate use.b This was so held in

* In Morgan v. Elam, 4 Yerger's Term. Rep. 375, the points discus-

sed in Jaques v. The Methodist Episcopal Church, were examined by

counsel and by the court with great research and ability, and the decision

was favourable to the doctrine as declared in the court of chancery in

New-York, in the above case. It was held, that the power of a married

woman over her separate estate, did not extend beyond the plain meaning

of the deed creating the estate, and that she was to be considered a /erne

sole in relation to the estate, only so far as the deed had expressly con-

ferred on her the power of acting as a feme sole ; and that when a particu-

lar mode was pointed out for the disposition of the separate estate of a

married woman, she could not dispose of it in any other way. The same

principle is recognized and established in Ewing v. Smith, 3 Dessauss' S.

C. Rep. 417, in Lancaster v. Dolan, 1 Raiole's Rep. 231, and in Thomas

V. Folwell, 2 Wharton, 11. In Whitaker v. Blair, in the court of appeals

in Kentucky 31. 1. Marshall, 236, the decision in the case of Jaques in

Chancery was considered as carrying the greater force of reason and prin-

ciple with it, but the court held in Johnson v. Yates, 9 Dana, 500, and in

Shipp V. Bowman, 5 B. Monroe, 163, that a feme covert to whose separate

use lands have been conveyed to trustees, might, with her husband, and

on her private examination, and by deed duly recorded convey all her in-

terest therein without any power for that purpose, though I apprehend not

against restrictive words. We may perhaps venture to consider the doe-

trine in Jaques v. The Methodist Episcopal Church, declared in the

court of chancery of New-York, as the better doctrine.

b Lady Arundell v. Phipps, 10 Vesey, 129. 145. Bullard v. Briggs, 7
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the case of Livingston v. Livingston ;^ and as the wife

died, in that case, after the contract had been executed

on the part of the husband, and before it had been exe-

cuted on the part of the wife, the infant children of the

wife were directed to convey, as infant trustees, by their

guardian, the lands which their mother, by agreement

with her husband, had contracted to sell.

A wife may. also, sell or mortgage her separate

*167 property *for her husband's debts, and she may
create a valid power in the mortgage to sell in de-

fault of payment. b She can convey upon condition, and

she may prescribe the terms.^ It was long since held,

even at law, in the case of Wotton v. Hele,^ that the hus-

band and wife might grant land belonging to the wife,

by fine, with covenant of warranty, and that if the grantee

should be evicted by a paramount title, covenant would

He after the husband's death, against the wife upon the

warranty. This is a very strong case to show that the

wife may deal with her land by fine as if she were a/e?/ze

sole ; and what she can do by fine in England, she may

do here by any legal form of conveyance, provided she

execute under a due examination. The case states, that

the court of K. B. did not make any scruple in maintain-

ing, that the action of covenant was good against the

wife on her warranty contained in her executed fine,

Pick. Rep. 533. Garllck v. Strong, 3 Paige's Rep. 440. But as against

creditors existing at the time, postnuptial agreements will not be permitted

to stand beyond the value of the consideration. Ibid.

a 2 Johns. Ch. Rep. 537.

b The general rule is, that if the wife joins her husband in a mortgage

of her estate for his benefit, the mortgage, as between the husband and

wife, will be considered the debt of the husband, and after his death the

wife, or her representatives, will be entitled to stand in the place of the

mortgagee, and have the mortgage satisfied out of the husband's assets.

Lord Thurlow, in Clinton v. Hooper, 1 Vesey, jun. 186.

c Demarest v. Wynkoop, 3 Johns. Ch. Rep. 129. Pybus v. Smith, 1

Vesey, jun. 189. Essex v. Atkins, 14 ibid. 542.

d 2 Saund. Rep. 177. 1 Mod. Rep. 290. S. C.
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though she was difeme covert when she entered into the

warranty. It is also declared in the old books, ^ thai if

the husband and wife make a lease for years of the wife's

land, and she accepts rent after his death, she is liable on

the covenants in the lease ;
for, by the acceptance of the

rent, she affirms the lease, though she was at liberty,

after her husband's death if she had so chosen, to dis-

affirm it.b

(3.) Protection against her covenants.

This doctrine, that the wife can be held bound to

answer in damages after her husband's death, on

her covenant of *warranty, entered into during *168

coverture, is not considered by the courts in this

country to be law ; and it is certainly contrary to the

settled principle of the common law, that the wife was

incapable of binding herself by contract. In the supreme

court of Massachusetts,^ it has been repeatedly held, that

a wife was not liable on the covenants in her deed, fur-

ther than they might operate by way of estoppel ; and

though the question, in these cases, arose while the wife

was still married, yet the objection went to destroy alto-

gether the effect of the covenant. So, also, in Jackson

V. Vanderheyden^^ it was declared, that the wife could

not bind herself personally by a covenant, and that a

covenant of warranty, inserted in her deed, would not

even estop her from asserting a subsequently acquired in-

terest in the same lands.

Though a wife may convey her estate by deed, she

will not be bound by a covenant or agreement to levy a

» Greenwood v. Tiber, Cro. Jac 563, 564. 1 Mod. Rep. 291.

b 2 Saund. Rep. 180. note 9. Worthington v. Young, 6 Ohio Rep. 313.

c Fowler v. Shearer, 7 Mass. Rep. 21. Colcord v. Swan, ibid. 291.

d 17 Johns. Rep. 167. Martin v. Dwelly, 6 Wendell's Rep. 1. S. P.

This last point as to estoppel, is contrary to the cases of Hill v. West, 8

Ohio Rep. 225. Colcord v. Swan, 7 Mass. Rep. 291. Ibid. 21. 4 Bibb.

Kentucky Rep. 436.
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fine or convey her estate. The agreement by a feme
covert, "with the assent of her husband, for a sale of her

real estate is absolutely void at law, and the courts of

equity never enforce such a contract against her. a In

the execution of a fine, or other conveyance, the wife is

privately examined, whether she acts freely ; and with-

out such an examination, the act is invalid. But a cove-

nant to convey is made without any examination ; and

to hold the wife bound by it, would be contrary to first

principles on this subject, for the wife is deemed incom-

petent to make a contract, unless it be in her character of

trustee, and when she does not possess any beneficial

interest in her own right. The chancery jurisdiction is

applied to the cases of property settled to the separate

use of the wife by deed or will, with a power of

*169 appointment, and rendered *subject to her dispo-

sition. On the other hand, the husband has fre-

quently been compelled, by decree, to fulfil his covenant,

that his wife should levy a fine of her real estate, or else

to suffer by imprisonment the penalty of his default.^

But Lord Cowper once refused to compel the husband

to procure his wife to levy a fine, as being an unreason-

able coercion, since it was not in the power of the hus-

band duly to compel his wife to alien her estate.^ In

1 Butler V. Buckingham, 5 Day's Rep. 492, See, also, Watrous v. Chalk-

er, 7 Conn. Rep. 224, S. P. In Baker v. Child, 1 Vern. Rep. 61, it was

stated, as by the court, that where a, feme covert agreed with her husband

to levy a fine, and he died before it was done, the court would compel the

wife to perform the agreement. But this case was said, in Thayer v.

Gould, 1 Atk. Rep. 617, to have been falsely reported, and that there was

no such decree ; and the master of the rolls, in Ambler, 498, spoke of it

as a loose note. It is not law- Sed. Qucb. In the case of Stead v. Nel-

son, 2 Beavan, 245, a wife having an estate for life for her separate use in

lands, with an absolute power over the reversion, joined her husband in an

agreement to execute a mortgage, held that such agreement was binding

on the wife's surviving.

b Griffin v. Taylor, Tothill, 106. Barrington v. Horn, 2 Eq. Cases Ahr.

17, pi. 7. Sir Joseph Jekyll, in Hall v. Hardy, 3 P. Wins. 187. Withers

V. Pinchard, cited in 7 Vesey, 475 Morris v. Stephenson, 7 Vesey, 474.

c Otread v. Round, 4 Viner's Abr. 203, pi. 4.
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Other and later cases, the courts have declined to act

upon such a doctrine; a and Lord Ch. B. Gilbert ques-

tioned its soundness. b In Emery v. Wase^^ Lord Eldon

observed, that if the question was perfectly res Integra^

he should hesitate long before he undertook, to compel

the husband, by decree, to procure his wife's conveyance
;

for the policy of the law was, that the wife was not to

part with her property, unless by her own spontaneous

will. Lastly, in Martin v. Mitchell,^ where the husband
and wife had entered into an agreement to sell her estate,

the master of the rolls held, that the agreement was void

as to the wife, for a married woman had no disposing

power, and a court of equity could not give any relief

against her on such a contract. She could not bind her-

self by contract, except in the execution of a power, and
in the mode prescribed ; nor would the court compel the

husband to procure his wife to join in the convey-

ance. Such, said the master of the rolls is not now the

law.

*The English courts of equity have, until re- *170

cently, thrown a further and very important pro-

tection over the property settled on the wife on her mar-

riage, for her separate use, with a clause against a power
to sell or assign by anticipation. It was declared, in

Ritchie v. Broadbefit,^ that a bill would not be sustained,

to transfer to the husband property so settled in trust,

even though the wife was a party to the bill, and ready

to consent on examination to part with the funds. The
opinion of the Lord Ch. Baron was grounded on the ef-

fect to be given to the clause against anticipation, and

» Prec. in Ch. 76. Amb. Rep. 495.

b GilherVs Lex Pretoria, 245.

c 8 Vesey, 505, 514.

d 2 Jac. ^ Walk. 412. Sir James Mansfield, in Davis v. Jones, 4 Bos.

4- Pull. 269. Brick v. Whelley, cited in Howel v. George, 1 Madd. Rep.

16, S. P.

• 2 Jac. ^ Walk. 455.
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does not apply to ordinary cases, or affect the general

power of the wife, where no such check is inserted in

the settlement. A clause in a gift or deed of settlement

upon the wife, against anticipation, is held to be an obli-

gatory and valid mode of preventing her from depriving

herself, through marital or other influence, of the benefit

of her property. But that restraint on anticipation ceases

on the death of the husband, for the reason and expedi-

ency of the restraint have then also ceased.

^

a Barton v. Briscoe, 1 Jacob's Rep. 603. The history of the fluctua-

tions of the English chancery decisions on this subject is curious. Thus,

the EngUsh rule formerly was, that in cases of property in trust for a mar-

ried woman, to be paid into her own hands, upon her own receipts, the wife

might still dispose of that interest, and her assignee would take it. Hulrae

V. Tenant, 1 Bro. C. C. 16. Pybus v. Smith, 3 Ibid. 340. 1 Veseyjuiu

189. S. C. But in Miss Watson's case, Lord Thurlow altered his opinion,

and held, that a proviso in a settlement that the wife should not dispose of

her interest by any mode of anticipation, would restrain her ; and Lord Al-

vanley, in Sockett v. Wray, 4 Bro. Rep. 483, held it to be a valid clause

;

and so it has been since considered. Lord Eldon, in Brandon v. Robinson,

18 Vesey, 434 ; and in Jackson v. Hobhouse, 2 Merivale's Rep. 487,

Vice Ch. Shadwell said, that when he was in the habit of drawing convey-

ances, the proviso that he inserted against the power of anticipation was,

that the receipts of the lady under her own hand, to be given from time to

time for accruing rents or dividends, should be, and that no other receipt

should be, sufficient discharges to the trustee. Brown v. Bamford, 11 Siin.

127. This case was reversed on appeal by Lord Lyndhurst on the ground

that a general limitation in default of appointment did not enable the wife

to anticipate, and it did not depend on the form of the receipt clause. Now,

again, such a clause against anticipation, inserted in a will in favour of an

unmarried female, and without any connection with coverture, is held to

be not valid. See Woodmeston v. Walker, 2 Russ. ^ Mylne, 197. Jones

v. Sadler, ibid. 208. Brown v. Pocock, ibid. 210. Newton v. Reid, 4

Simons' Rep. 141 ; and see supra, p. 165, note a. The supreme court of

North Carolina, sitting in equity, has followed the spirit of these latter de-

cisions, and held that though real and personal property be conveyed in

trust to apply the proceeds to A. for life, with a clause against a sale or an-

ticipation, but without any disposition over in the case of such sale or an-

ticipation, yet if the cestui que trust be a male or single, the restraint on

his alienation or assignment was inoperative and void. Dick v. Pitchford,

2 Dev. ^ Battle, Eq. Cases, 480. The disposition over would seem to be

material in the construction of the instrument. Lord Eldon, in Brandon
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(4.) Power to appoint hy will.

A wife cannot devise her lands by will, for she is ex-

cepted out of the statute of wills ; nor can she make a

testament of chattels, except it be of those which she

holds en mitre droit, or which are settled on her as her

separate property without the license of her husband.

He may covenant to that effect, before or after marriage,

and the court of chancery will enforce the performance of

that covenant. It is not strictly a will, but in the nature

of an appointment, which the husband is bound by his

covenant to allow. a The wife may dispose by will, or

V. Robinson, 18 Vesey, 429, observed, that property might be hmited to a

man until he became a bankrupt and then over. But that if property be

given to a man for life, the donor cannot take away the incidents to a life

estate, or add a valid clause that he should not alien it. It cannot be pre-

served from creditors, unless given to some one else intrust. But we have

again, in the English courts of equity, a recurrence to the old and juster

doctrine ; for it was held in TuUett v. Armstrong, 1 Beavan, 1,21, that a

devise and bequest in trust for an unmarried woman, to her separate use,

and with an inability to aliene, was effectual on any subsequent marriage,

both as to the separate use and the restraint upon anticipation, though if

unaccompanied by any restraint, it was subject to her power of alienation.

And afterwards, in Dixon v. Dixon, 1 Beavan, 40, it was held, that a set-

tlement on the first marriage of a woman, in trust for her separate use ex-

clusive of any husband, the trust to her separate use attached upon a re-

marriage.

The New-York Revised Statutes, vol. i. p. 728, sec. 55, (as amended iu

1830,) and 730, sec. 63 and 65, have thrown an effectual protection over

the interests of persons not well able to protect themselves, by declaring,

(1.) that an express trust may be created to receive the rents and profits of

land, and apply them to the use of any person, drring the life of such per-

son, or for any shorter term ; C2.) By declaring, that no person beneficially

interested in a trust for the receipt and profits of lands, can assign, or in

any manner dispose of such interest ; and, (3. > that where the trust shall

be expressed in the instrument creating the estate, every sale, conveyance,

or other act of the trustees, in contravention of the trust, shall be abso-

lutely void. Uuder these provisions, a father may create a trust in favour

of a daughter, and the interest would be unalienable even with the consent

of the husband. Nothing can impair such a trust during the life of the

cestui que trust; and the recent English decisions on this subject are

wholly inapplicable, and not law in New York.

a Pridgeon v. Pridgeon, 1 Ch. Cas. 117. Rex v. Beltesworth, Sir. Rep,

391. Newlin v. Freeman, 1 Iredell, N. C. Rep. 514.
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by act in her lifetime, of her separate personal estate, set-

tled upon her, or held in trust for her, or the savings of

her real estate given to her separate use ; and this she

may do without the intervention of trustees, for

*171 the *power is incident to such an ownership.^ It

has been held, even at lav/, in this country,b that

the wife may, by the permission of her husband, make a

disposition in the nature of a will, of personal property,

placed in the hands of trustees, for her separate use, by

her husband, or by a stranger, and either before or after

marriage. If a feme sole makes a will, and afterwards

marries, the subsequent marriage is a revocation in law

of the will. The reason given is, that it is not in the

nature of a will to be absolute, and the marriage is deem-

ed equivalent to a countermand of the will, and especially

as it is not in the power of the wife after marriage, either

to revoke or continue the will, in as much as she is pre-

sumed to be under the restraint of her husband. c But it

is equally clear, that where an estate is limited to uses,

and a power is given to a feme sole, before marriage, to

declare those uses, such limitation of uses may take effect

;

and though a married woman cannot be said strictly to

make a will, yet she may devise, by Vv^ay of execution of

a power, which is rather an appointment than a will

;

and whoever takes under the Avill, takes by virtue of the

execution of the power.<i Thus, in the case of

*172 Bradish v. Gibbs,^ it was *held, that a fe?ne

a Peacock v. Monk, 2 Vesey, 190. Rich v. Cockell, 9 Vescij, 369. West

V. West, 3 Randolph's Rep. 373. Holman v. Perry, 4 Metcalfs Rep. 492.

b Emery v. Neighbour, 2 Halsted's Rep. 142.

c Forse & Hambling's case, 4 Co. 60, b. 2 P. Wms. 624. 2 Term Rep,

695, S. P.

d She may, under a power of appoialmeat over personalty in a marriage

settlement, appoint by deed in favour of her husband ; and if it appear that

she did it freely and understandiugly, equity will enforce it. Chesslyn

V. Smith, 8 Veseij, 183. Whitall v. Clarke, 3 Edward's V. C. Rep. 149.

e 3 Johns. Ch. Rep. 523. By the New York Revised Statutes, vol. i. p.

733—737, sec. 80, 87, a general and beneficial power may be granted to a
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covert might execute by will, in favor of her hus-

band, a power, given or reserved to her while sole, over

her real estate. In that case, the wife before marriage,

entered into an agreement with her intended husband,

that she should have power, during the coverture, to dis-

pose of her real estate by will, and she afterwards during

coverture, devised the whole of her estate to her husband
;

and this was considered a valid disposition of her estate

in equity, and binding on her heirs at law. The point

in that case was, whether a mere agreement entered into

before marriage, between the wife and her intended hus-

band, that she should have power to dispose of her real

estate during coverture, would enable her to do it, with-

out previously to the marriage vesting the real estate in

trustees, in trust for such persons as she should by deed

or will appoint ; and it was ruled not to be necessary

;

and the doctrine has received the approbation of the su-

preme court of Pennsylvania.^ Equity will carry into

effect the will of ^feme covert^ disposing of her real estate

in favour of her husband, or other persons than her heirs

at law, provided the will be in pursuance of a power re-

served to her in and by the antenuptial agreement with

her husband.

married woman, to dispose during the marriage, and without the concur-

rence of her husband, of lands conveyed or devised to her in fee ; or a spe-

cial power of the like kind, in respect to any estate less than a fee, belong-^

ing to her, in the lands to which the power relates. She may, under the

power, execute a mortgage ; and, generally, she may execute a power dur-

ing coverture, by grant or devise, according to the terms of it ; and if she

executes a power by grant, the concurrence of her husband as a party is

not requisite, but she must acknowledge, on a private examination, the exe-

cution of the power. And if a married woman be entitled to an estate in

fee, she may, by virtue of a power, create any estate which she might cre-

ate, if unmarried ; but she cannot exercise any power during her infancy,

nor if, by the terms of the power, its execution by her. during marriage,

be expressly or impliedly prohibited. Ibid. sec. 90, 110, ill, 117, 130.

» JO Serg. ^ Rawle, 447.
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(5.) Marriage settlements.

With respect to antenuptial agreements, equity will

grant its aid, and enforce a specific performance of them,

provided the agreement be fair and valid, and the inten-

tion of the parties consistent with the principles and the

policy of the law. A voluntary deed is made good by a

subsequent marriage. ^ Equity will execute covenants

in marriage articles at the instance of any person who is

within the influence of the marriage consideration, and

in favor of collateral relations, as all such persons

173* rest their claims on the ground of valuable *con-

sideration.b The husband and wife, and their

issue, are all of them considered as within that influence,

and at the instance of any of them, equity will enforce a

specific performance of the articles.*^

Settlements after marriage, if made in pursuance of an

agreement in writing entered into prior to the marriage,

are valid, both against creditors and purchasers. The

marriage is itself a valuable consideration for the agree-

ment, and sufiicient to give validity to the settlement.

This was so decided in the case of Reade v. Livingston ;^

a See Infra, vol. 4, 463.

b Pulvertoft V. Pulvertoft, 18 Vesey, 92.

c Osgood V. Strode, 2 P. Wms. 255. Bradish \, Gibbs, 3 Johns. CL
Rep. 550. But if the settlement be made through the instrumentality of a

party whose concurrence is necessary to the validity of the settlement such

person is held not to be a mere volunteer, but falls within the range of the

consideration of the agreement. Never v. Scott, U. S. C. C. for Georgia,

Law Reporter, Boston, for June, 1846. An antenuptial settlement, foun-

ded on a valuable consideration, such, for instance, as marriage, cannot be

affected by fraud in the settler, if the other party be innocent. Magnlac

V. Thompson, 7 Peters' U S. Rep. 348. In North and South Carolina

and Tennessee, the registration of marriage settlements and contracts is re-

quired by statute, in order to render them valid as a lien on the property of

the settlor as against creditors. 2 Dev. ^ Battle, 391. 1 Rev. Stat. N.

C. 1837, p. 233. Statute of Tennessee, 1831.

d 3 Johns. Ch- Rep. 481. Thomson v. Dougherty, 12 Serg. ^ Rawle,

448, and Magniac v. Thompson, 1 Baldwin's C. C. U. S. Rep. 344.

Duffy V. The Ins. Company, 8 Watts. ^ Serg. 413. S. P.
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and it was there held, that voluntary settlements after

marriage upon the v/ife or children, and without any
vahd agreement previous to the marriage to support them,

were void as against creditors existing when the settle-

ment was made.a But if the person be not indebted at

the time, then it is settled that the postnuptial voluntary

settlement upon the wife or children, if made without
any fraudulent intent, is valid against subsequent credi-

tors. This was not only the doctrine in Reads v. Liv-
ingston, and deduced from the English authorities, but
is has since received the sanction of the supreme court

of the United States, in the case of Sexton v. Wheaton>
A settlement after marriage may be good, if made

upon a valuable consideration. Thus if the husband
makes a settlement upon the wife, in consideration of

receiving from the trustees of the wife, possession of her
equitable property, that will be a sufficient consideration

to give validity to the settlement, if it was a case in

which a court of equity would have directed a settlement

out of the equitable estate itself, in case the husband

» A postnuptial settlement founded on a parol agreement before mar-
riage, was good against creditors prior to the statute of frauds, and the mar-
riage was the valuable consideration which sustained it. Griffin v. Stan-
hope, Cro. J. 454. Ralph Bevy's case, 1 Vent. 194. Lavender v. Black-
stone, 2 Lev. 146. But thoagh good at law, a specific performance would
not be enforced inequity, unless the agreement was confessed by the party
in his answer, or there Jiad been a part-performance. Sugden on Vendors,
107, 108. 2 Story on Eq. Jur. 62. Nor, of course, will equity enforce it

smce the statute, though the marriage takes place in pursuance of it, un-
less in cases of fraud. Montacute v. Maxwell, 1 P. Wms. 618. S. C.
Sir. 236. There might be some evidence in writing of the previous parol

promise before marriage. It is doubtful whether a recital in a postnup-
tial settlement of a previous parol agreement before marriage, be sufficient

to take the case out of the statute. It may be sufficient as against parties

and not as against creditors. See the cases of Beaumont v. Thorp, 1

Vesey, 27. Dundas v. Dundas, 1 Vesey, jun. 199. 2 Cox, 235, and
Reade v. Livingston, 3 Johns. CJi 481, and see the American Law Maga-
zine, for July, IS43, art. 2, where the subject is critically and learnedly
discussed.

b 8 Wheaton, 229. Picquet v. Swan, 4 Mason's Rep. 443. S. P
Vol. II. 16
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had sought the aid of the court, in order to get

*174 *possession of it. a The settlement made after

marriage, between the husband and wife, may-

be good, provided the settler has received a fair and rea-

sonable consideration in value for the thing settled, so as

to repel the presumption of fraud. It is a sufficient con-

sideration to support such a settlement, that the wife re-

linquishes her own estate, or agrees to make a charge

upon it for the benefit of her husband, or even if she

agrees to part with a contingent interest.^ But the

amount of the consideration must be such as to bear a

reasonable proportion to the value of the thing settled,

and when valid, these postnuptial settlements will pre-

vail against existing creditors, and subsequent purcha-

sers.c ^^ settlement upon a meritorious consideration, or

one not strictly valuable, but founded on some moral

consideration, as gratitude, benevolence, or charity, will

be good against the settler and his heirs ; but whether it

would be good as against creditors and purchasers, does

not seem to be entirely settled, though the weight of opin-

ion, and 4he-policy of the law, would rather seem to be

against their validity in such a case.

If the wife, previous to marriage, makes a settlement

of either her real or personal estate, it is a settlement in

derogation of the marital rights, and it will depend upon

circumstance, whether it be valid.^ Where the wife, be-

fore marriage, transferred her entire estate, by deed, to

trustees, who were to permit her to receive the profits

during life, and no power was reserved over the principal

a Moor V. Rycault, Free, in Ch. 2-2. Brown v. Jones, 1 Atk. Rep. 190.

Middlecome v. Mariow, '2 Atk. Rep. 5 Id. Picquet v Swan, 4 Mason's

Rep. 443.

b Ward V. Shallett, 2 Vesey, 16.

« Lady Arundell v. Phipps, 10 Vesey, 139. BuUard v. Briggs, 7 Pick.

Rep. 533.

d St. George v. Wake. 1 Mylne ^ Keene, 610. Bill v. Cureton, 2 ib.

503.
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except the jus disponendi by will, a court of equity has

refused, after the marriage, to modify the trust, or sustain

a bill for that purpose against the trustees by the hus-

band and wife.a- In case the settlement be *upon *175

herself, her children, or any third person, it will be

good in equity, if made with the knowledge of her hus-

band. If he be actually a party to the settlement, a court

of equity will not avoid it, though he be an infant at the

time it was made.b But if the wife was guilty of any

fraud upon her husband, as by inducing him to suppose

he would become possessed of her property, he may avoid

the settlement, whether it be upon herself, her children,

or any other person. ^ If the settlement be upon children

by a former husband, and there be no imposition practis-

ed upon the husband, the settlement would be valid,

without notice ]^ and it would seem, from the opinion of

the lord chancellor, in King v. Colton, that such a set-

tlement, even in favour of a stranger, might be equally

good under the like circumstances. It is a general rule,

without any exception, that whenever any agreement is

entered into for the purpose of altering the terms of a pre-

vious marriage agreement, by some only of the persons

who are parties to the marriage agreement, such subse-

quent agreement is deemed fraudulent and void. The
fraud consists in disappointing the hopes and expectations

raised by the marriage treaty.

a Lowry v. Tiernan, 2 Harr. ^ Gill., 34.

b Slocombe v. Glubb, 2 Bro. Rep. 545.

c Buller, J., and Lord Ch. Thurlow, in Strathmore v. Bowes, 2 Bro.

345. 1 Vesey, jun. 22. S. C. Goddard v. Snow, 1 RusseWs Rep. 485.

Howard v. Hooker, 2 Rep. in Ch. 42. St. George v. Wake, 1 Mylne ^
Keene, 610. Secret and voluntary conveyances by a woman, in contem-

plation of marriage, are a fraud upon the marital rights and void. Tuck-

er V. Andrews, 13 Maine Rep. 124. 128. Jordan v. Black, 1 Meig's Tenn.

Rep. 142. Ramsay v. Joyce, 1 M'Mullen's S. C. Rep. 236. Logan v. Sim-

mons, 3 Iredell N. C. R. Eq. 487.

d King V. Colton, 2 P. Wms. 674. Jones v. Cole, 2 Bailey's S. C .

Rep. 330.
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It is a material consideration respecting marriage set-

tlements, not only whether the^^ are made before or after

marriage ;
but, if after marriage, whether upon a volunta-

ry separation, by mutual agreement between the husband

and wife. Lord Eldon, in St. John v. St. John,^ intima-

ted, that a settlement, by way of separate maintenance,

on a voluntary separation of husband and wife, was

against the policy of the laAV, and void
;
and he

""176 made no distinction between settlements ^resting

on articles, and a final complete settlement by

deed ; or between the cases where a trustee indemnified the

husband against the wife's debts, and where there was no

such indemnity. The ground of his opinion was, that

such settlements, creating a separate maintenance, by

voluntary agreement between husband and wife, were,

in their consequences, destructive to the indissoluble na-

ture and the sanctity of the marriage contract ; and he

considered the question to be the gravest and most mo-

mentous to the public interest, that could fall under dis-

cussion in a court of justice. Afterwards, in Worrall v.

Jacob,^ Sir William Grant said he apprehended it to be

settled, that chancery would not carry into execution

articles of agreement between husband and wife. The

court did not recognise any power in the married parties

to vaiy the rigiits and duties grov/ing out of the marriage

contract, or to effect at their pleasure a partial dissolution

of the contract. But he admitted, that engagements be-

tween the husband and a third person, as a trustee for in-

stance, though originating out of, and relating to a sepa-

ration, were valid, and might be enforced in equity. « It

» 11 Vesey, 530. Beach v. Beaoh, 2 HilVs Rep. 2G0. S. P.

b 3 Merivale's Rep. 25G. 268.

c This is now the settled law in England and in this country. Fitzer v.

Fitzer, 2 Atk. Rep. 511. Cooke v. Wiggens, 10 Ves. 191. Lord Rodney

r. Chambers, 2 East's Rep. 283. 2 Raithby's Vernon, 386, note 1. Ros

V. Willoughby, 10 Price's Rep. 2. Caisonv. Murray, 3 Paige's Rep. 483.

Heed V. Beazley, 1 Blackf^ lad. Rep. 97. S. P. It is an interesting fact,



Lee. XXVIII.] OF THE RIGHTS OF PERSONS. 176

was, indeed, strange, that such an auxiUary agreement

should be enforced, while the principle agreement between

the husband and wife to separate, and settle a mainte-

nance on her should be deemed to be contrary to the

spirit and policy of the law. If the question was

res integra, said "Lord Eld on, untouched by die- *177

turn, or decision, he would not have permitted such

a covenant to be the foundation of a suit in equity. But

dicta have followed dicta, and decision has followed

decision, to the extent of settling the law on this point

too firmly to be now disturbed in chancery.

a

to find not only the lex mercatoria of the English common law, but the

refinements of the English equity system, adopted and enforced in the

state of Indiana, as early as 1820, when we consider how recent-

ly that country had then risen from a wilderness into a cultivated and

civilized community. The reports in Indiana here referred to, are replete

with extensive and accurate law learning, and the notes of the learned re-

porter, annexed to the cases, are very valuable. The general principle is

established, that the law does not authorize or sanction a voluntary agree-

ment for a separation between husband and wife. The wife cannot make

a valid agreement with the husband for a separation, in violation of the

marriage contract, except under the sanction of the courts of equity, and

except in the cases where the conduct of the husband would have entitled

her to a separation. The law merely tolerates such agreements when ca-

pable of being enforced by or against a third person acting in behalf of the

wife. Rogers v. Rogers, 4 Paige's Ch. Rep. 516. Champlin v. Champlin,

1 Hoffman's Ch. Rep. 55. So, in the ecclesiastical courts in England, on

the same principle, a deed of separation is no bar to a suit instituted for

the restitution of conjugal rights. V^''estmeath v. Westmeath, 2 Hagg.

Eccl. Rep. App. p. 115. A private separation, is an illegal contract, a re-

nunciation of stipulated duties, from which the parties cannot release them-

selves by any private act of their own. Mortimer v. Mortimer, 2 Ilagg^

Consist. Rep. 318. Legard v. Johnson, 3 Vesey, 352. M'Kennan v.

Phillips, 6 Wharton's Rep. 571. 576. Mereein v. The People, 25 Wen-

dell, 77. Bronson, J. Nothing can be clearer, or more sound, than this

conjugal doctrine.

a Westmeath v. Westmeath, Jacob's Rep. 126. In Todd v. Stoakes, 1

Salk. Rep. 116 ; Nurse v. Craig, 5 Bos. ^ Pull. 148 ; Hindley v. West-

meath, 6 Barnw. ^ Cress. 200 ; and in Shelthar v. Gregory, 2 Wendell's

Rep. 422, the separation of husband and wife by deed, and a stipulation on

his part with the wife's trustee to pay her a certain allowance, were ad»

milted to constitute a valid provision at law, sufficient to exempt the hus-
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*The law respecting marriagesettl ements is essentially

the same in Pennsylvania, Virginia, North Carolina,

band from being chargeable with her support. But if the husband fails to

pay the stipulated allowance, he then becomes chargeable for necessaries

furnished his wife; and if the deed providing for a separate maintenance

be made without any actual and present separation, it is void. A deed

providing for the future separation of husband and wife, is void. Durant

V. Titley, 7 Price, 577, Hindley v. Westmeath, ut supra. So, a subse-

quent reconciliation and return to the husband's house, destroys the deed.

1 Jacob, 140. Pidgin v. Cram, 8 N. Hamp. Rep. 350. The wife after

a separation retains the character of a married woman. The husbaud may

recover damages for adultery committed by the wife while living apart

from him, though the adultery does not cause any forfeiture of her provi-

sion under the deed of settlement. 2 iJoper hy Jacob, 301. 322. These

deeds of separation and settlement are inauspicious, for they condemn the

husband and wife to an ambiguous celibacy, and facilitate the means of

breaking up families. In Picquet v. Swan, 4 Masons^s Rep. 443, the doc-

trine of postnuptial settlements was clearly and accurately discussed, and

it was held, that a power of appointment therein to create new trusts and

make new appointments, might be reserved to the wife, and be exercised

by her toties quoiies. It was deemed a necessary consequence of the va-

lidity of a postnuptial settlement, that the income of profit arising to the

wife thereon, follows the nature of the principal estate, and cannot be

taken by the husband or his creditors, but is the separate property of the

wife, and subject to her disposition and appointment. In Heyer v. Bur-

ger, 1 Hoffmanns Ch. Rep. 1, the husband and wife voluntarily executed

articles of separation, and the husband covenanted icith a trustee who was

a party to the instrument, that the wife might live separate and he would

not disturb her, and he and his wife assigned over to the trustee all her es-

tate real and personal in trust to apply it to her future maintenance, and

the wife was not to apply to the husband for assistance nor to contract

debts on his account, and the articles gave her authority to dispose of the

property by will, and if not so disposed of to go to her heirs. The Ass.

Vice-Chancellor held, that the settlement was binding on the husband,

though subject to be annulled by a subsequent reconciliation ; and that the

wife had a valid power to make a will of the personal estate by the post-

nuptial settlement. It may be further noticed on this subject that the

equity of a married woman for a settlement does not survive to her children.

They have no independent equity, where there is no contract for a settle-

ment or decree. Lloyd v. Williams, 1 Madd Rpp. 450. Story's Equity,

sec. 1417. Barker v. Woods, 1 Sandford's Ch. R. 129.

In addition to the general abridgments, there are several professed trea-

tises recently published on this head, as Alherley's Treatise on the Law of

Marriage, and other Family Settlements and Devises, published in 1813;
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South Carolina, Kentucky, and probably in other states,

as in England and in New-York. a But, in Connecticut

it has been decided, that an agreement between husband

and wife, during coverture, was void, and could not be

enforced in chancery. b The court of appeals in that

state would not admit the competency of the husband

and wife to contract with each other, nor the competency

of the wife to hold personal estate to her separate use.

Afterwards, in Nichols v. Paimer^^ an agreement be-

tween the husband and a third person, as trustee, though

originating out of, and relating to a separation between

husband and wife, was recognized as binding.

V. Other rights and disabilities incident to the mar-

riage union.

The husband and wife cannot be witnesses for or against

each other in a civil suit. This is a settled prin-

ciple of law and equity, and it is *founded as *179

well on the interest of the parties being the same,

as on public policy.^ The foundations of society would

be shakened, according to the strong language in one of the

cases, by permitting it. Nor can either of them be per-

mitted to give any testimony, either in a civil or criminal

Keating's Treatise on Family Settlements and Devises, published in 1815
;

Binglmm on the Law of Infancy and Coverture, published in 1816; Ro-

per on the Law of Property arising from th& relation between Husband

and Wife, republished in New-York in 1824 ; and the title of Baron and

Feme in Ch. J. Reeve's work on the Domestic Relations. In those essays

the subject can be studied and pursued through all its complicated details.

a Rundle v. Murgatroyd, 4 Dall. Rep. 304. 307. Magniac v. Thomp-

son, 1 Baldwin's C. C. U. S. Rep. 344. Scott v. Lorraine, 6 Munf. Rep.

117. Bray v. Dudgeon, ibid. 132. Tyson v. Tyson, 2 Hawks. Rep. 472.

Crostwaight v. Hutchinson, 2 Bibb. Rep 407. Browning v. Coppage, 3

Bibb. Rep 37. South Carolina Eq. Rep. passim.

b Dibble v. Button, 1 Day. Rep. 221.

c 5 Day. Rep. 47.

d Davis V. Dinwoody, 4 Term. Rep. 678. Wiusmore v. Greenbank,

Willes' Rep. 577. Vowles v. Young, 13 Vesey, 140. City Bank v. Bangs,

3 Paige's Rep. 36. Copous v. KaufFman, 8 Id. 583.
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case which goes to criminate the other ; and this rule is

so inviolable, that no consent will authorize the breach of

it.a Lord Thurlow said, in Sedgwick v. Watkijis,^ that

for security of the peace, ej; necessitate, the wife might

make an affidavit against her husband, but that he did

not know one other case, either at law or in chancery,

where the wife was allowed to be a witness against her

husband, c

* The King v. Cliviger, 2 Term Rep. 263. In this case the court of K.

B. would not allow any testimony that tended that way ; but afterwards

the rule was, by the same court, somewhat restrictedj and confined to tes-

timony that went directly to criminate the husband, or could afterwards be

used against him. The King v. Inhabitants of All- Saints, 4 Petersdorff^s

Abr. 157. On a question of legitimacy, neither husband nor wife can be

admitted to prove non-access. This is an old and well settled rule.

b 1 Vesey, jun. 49.

c In Bentley v. Cooke, 3 Doug. Rep. 422. Lord Mansfield said, that

there had never been any instance, in a civil or criminal case, where the

husband or wife had been permitted to be a witness for or against each

other, except in cases of particular necessity, as where the wife would

otherwise be exposed without remedy, to personal injury. There are ex-

ceptions to the rule stated in the text, when the necessity of admitting the

wife as a witness against her husband is so strong as to overbalance the

principle of public policy upon which the rule of exclusion is founded, as

when the wife is the injured person complaining of cruel treatment by her

husband. The People v. Mercein, 8 Paige's Rep. 47. The exception to

the general rule excluding persons interested from being witnesses in civil

and criminal cases applies in other cases, as where a statute can receive

no execution, unless the party interested (as the owner of goods stolen or

robbed) be admitted as a witness. U. States v. Murphy, 16 Peters' Rep.

203. The law will not permit any disclosure by the wife even after the

husband's death, which implies a violation of the confidence reposed in her

as a wife, though she may in other cases testify to his acts or declarations

of a public nature and not affecting his character. M'Guire v. Malony, 1

B. Monroe's Rep. 221. May v. Little, Iredell's N. C Rep. vol. 3. 27.

The policy and force of the general rule of exclusion also applies to ren-

der the wife incompetent, even after a divorce a vinculo, to testify against

her husband, as to matters of fact occurring during the coverture, and which

aflfect the husband in his pecuniary interest or character. Monroe v.

Twisleton, Peaks' Add. Cases, 219. Doker v. Hasler, Ryan. ^ M. 198

.

Ratcliff V. Wales, 1 Hill's N. Y. Rep. 63. Babcock v. Booth, 2 Hill,

181.
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But where the wife acts as her husband's agent, her

declarations have been admitted in evidence to charge

the husband ; for if he permits the wife to act, for him as

his agent in any particular business, he adopts, and is

bound by her acts and admissions, and they may be given

in evidence against him. a The wife cannot bind her

husband by her contracts, except as his agent, and this

agency may be inferred by a jury in the cases of orders

given by her in those departments of her husband's

household which she has under her control. b So, also,

where the husband permitted his wife to deal as a feme
sole, her testimony was admitted, where she acted as

agent, to charge her husband.^ In the case, likewise,

of Fenner v. Lewis,^ where the husband and wife had
agreed to articles of separation, and a third person be-

came a party to the agreement as the wife's trustee, and

provision was made for her maintenance and enjoy-

ment of ^separate property, it was held, that the *180

declarations of the wife relative to her acts as

agent, were admissible in favour of her husband in a suit

against the trustee. In such a case, the law so far re-

garded the separation, as not to hold the husband any
longer liable for her support.^ The policy of the rule

excluding the husband and wife from being witnesses

for or against each other, whether founded, according to

Lord Kenyon,f on the supposed bias arising from the

=1 Anon. 1 Stra. Rep. 527. Emerson v. Blanden, 1 Esp. N. P Rep.

142. Palethorp V. Furnish, 2 ibid. 511. note. ClifFord v. Burton, 8 Moore's

Rep. 16. 1 Bi7ig. Rep. 199. S. C. Dacy v. Chemical Bank, 2 Hall's N.
Y. Rep. 550. Plummer v. Sells, 3 Neville ^ Manning, 422.

b Freestone v. Butcher, 9 Carr. ^ Payne, 643. Lane v. Ironmonger,

13 Meeson ^ W. 368.

c Rutten V. Baldwin, 1 Eq. Cas. Ahr. 226. 227 ; but Lord Eldon said,

in 15 Vesey, 165, that he had great difficulty in acceding to that case, to

that extent.

d 10 Johns. Rep. 38.

* Baker v. Barney, 8 ibid. 72.

t 4 Term Rep, 67B.
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marriage, or, according to Lord Hardwicke.a in the ne-

cessity of preserving the peace and happiness of famiUes,

was no longer deemed apphcable to that case. In

Aveson v. Lord Kimiaird,^ dying declarations of the

wife were admitted in a civil suit against her husband,

they being made when no confidence was violated, and

nothing extracted from the bosom of the wife which

was confided there by the husband. Lord Ellenborough

referred to the case of Thompson v. Trevannion, in Ski7i.

Hep. 402, where in an action by husband and wife, for

wounding the wife, Lord Holt allowed what the wife

said immediately upon the hurt received, and before she

had time to devise anything to her own advantage, to be

given in evidence as part of the res gesta.

These cases may be considered as exceptions to the

general rule of law, and v\^hich, as a general rule, ought

to be steadily and firmly adhered to, for it has a solid

foundation in public policy.^

In civil suits, where the wife cannot have the property

demanded, either solely to herself, or jointly with her hus-

band, or where the wife cannot maintain an action for

the same cause if she survive her husband, the husband

must sue alone.^i In all other cases in which this rule

does not apply, they must be joined in the suit

;

*181 and where the husband is *sued for the debts of

the wife before coverture, the action, must be joint

against husband and wife, and she may be charged in

a Baker v. Dixie, Cases temp. Hardw. 252.

b G East's Rep. 188.

* The policy of the rule of the English law, that husband and wife can-

not be witnesses for or against each other, is much questioned in Am. Jur.

No. 30, p. 374. I remain, however, decidedly against the aboUtion of the

rule.

d If a note be given to the husband and wife, on a sale of her property,

and she survive him, she, and not his administrator, must endorse it ; for

the interest being joint, it went, of course, to the survivor. Draper v. Jack-

son, 16 Mass. Rep. 480. Executors of Schermerhorn v. Elmendorf, 10

Johns. Rep. 49. Richardson v. Dagget, 4 Vermont Rep. 336.
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execution with her husband ;
though if she be in custody ^

on mesne process only, she will be discharged from cus-

tody on motion. a The husband may, also, be bound to

keep the peace as against his wife
;
and for any unrea-

sonable and improper confinement by him, she may be

entitled to relief upon habeas corpus.^ But as the hus-

band is the guardian of the wife, and bound to protect

and maintain her, the law has given him a reasonable

superiority and control over her person, and he may even

put gentle restraints upon her liberty, if her conduct be

such as to require it, unless he renounces that control by

articles of separation, or it be taken from him by a qual-

ified divorce.^ The husband is the best judge of the

wants of the family and the means of supplying them,

and if he shifts his domicil, the wife is bound to follow

him wherever he chooses to go.d If a woman marries,

pending a suit against her, the plaintifi" may proceed to

judgment and execution against her alone, without join-

ing the husband ;« but for any cause of action either on

contract or for tort, arising during coverture, the husband

only can be taken in execution.f These provisions in

a Anon. 3 Wils. Rep. 124. The wife will be discharged from execution

in such a case, if it appears that she has no separate property to pa), the

debt. Sparks V. Bell, 8 Barnw. ^ Cress. 1. The application for her dis-

charge has been held to rest in the discretion of the court. Chalk v. Dea-

con, 6 J. B. Moore's Rep. 128. The husband and wife may be jointly

guilty of a tortious conversion of a chattel, and may be sued jointly, provi-

ded the conversion be charged to be to the use of the husband. 2 Sound.

Rep. 47. note i.

b In the matter of William P. Brown, on habeas corpus, before the cir-

cuit judge of the 1st judicial circuit in New-York, Feb. 1843, it was ruled

that a wife may be kidnapped by the husband within the provisions of the

Revised Statutes, vol. 2, 664, and he and his accessories be held to answer

for the crime

c Bridgman, Ch. J., in Manby v. Scott, Bridg. Rep. 233. Rex v. Mead,

1 Burr. Rep. 542. Lister's case, 8 Mod. Rep. 22.

d Christian v. Her Husband, 17 Martin's Louis. Rep. 60.

« Doyley v. White, Cro. Jac. 323. Cooper v. Hunchin, 4 East's Rep.

521.

f Anon. Cro. C. 813. 3 Blachs. Com. 414.
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favour of the wife are becoming of less consequence with

us every year, inasmuch as imprisonment for debt is un-

dergoing constant relaxation ; and by statute in

*182 ^several of the states, no female can be imprisoned

upon any execution for debt.^

I trust I need not apologize for having dwelt so long

upon the consideration of this most interesting of the do-

mestic relations. The law concerning husband and wife

has always made a very prominent and extensive article

in the codes of civilized nations. It occupies a large title

in the English equity jurisprudence. So extensive have

become the trusts grov/ing out of marriage settlements,

that a lawyer of very great experience,b considered that

half the property of England was vested in nominal

owners, and it had become difficult to ascertain whether

third persons were safe in dealing for fiduciary property

with the trustee, without the concurrence of the beneficial

owner. There are no regulations on any other branch of

the law, which affect so many minute interests, and in-

terfere so deeply with the prosperity, the honour, and

happiness of private life. As evidence of the immense

importance which in every age has been attached to this

subject, we may refer to the Roman law, where this title

occupies two entire books of the Pandects,^ and the bet-

ter part of the fifth book of the code. Among the mod-

ern civilians, Dr. Taylor devotes upwards of one sixth

part of his whole work on the Elements of the Civil

Law^ to the article of marriage ; and Heineccius, in his

voluminous works, pours a flood of various and profound

learning on the subject of the conjugal relations.*! Po-

thier, who has examined, in thirty-one volumes, the

» See infra, p. 399. u. h.

b Mr. Butler.

•^ Lib. 23 and 24.

d Vide Opera Heinecc. torn. ii. De marito Tutors et Curatore Uxoris

legitimo, and torn. vii. Commentarius ad legem Juliam et Papiam Pop-

poBam.
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whole immense subject of the municipal law of France,
which has its foundations principally laid upon the civil

law, devotes six entire volumes to the law of the matri-

monial state. When we reflect on the labours of those

great masters in jurisprudence, and compare them with
what is here written, a consciousness arises of the great

imperfection of this humble view of the subject ; and I

console myself v/ith the hope, that I may have been able
to point out at least the paths of inquiry to the stu-

dent and to stimulate his *exertions to become *183

better acquainted with this very comprehensive
and most interesting head of domestic pohty.

There is a marked diiference between the provisions of
the common law and the civil law, in respect to the
rights of property belonging to the matrimonial parties.

Our law concerning marriage settlements appears, to us
at least, to be quite simple and easy to be digested, when
corjjpared with the complicated regulations of the com-
munity or partnership system between husband and wife,
which prevails in many parts of Europe, as France, Spain,
and Holland, and also in the state of Louisiana. This
system was carried by the colonists of those European
powers into their colonies, such as Ceylon, Mauritius,
the Cape of Good Hope, Guiana, Demerara, Canada and
Louisiana. Many of the regulations concerning the mat-
I'imonial union, though not the community system, are
founded on the Roman law, which Van Leeuwen, in his
Commentaries, terms the common law of nations. <^ I do

* In Louisiana, according to their new Civil Code, as amended and pro-
mulgated in 1824, (Art. 2312, 23G9, 2370,) the partnership, or community
of acquets or gains {communaute des biens) arising during coverture, exists

by law in every marriage contracted in the state, where there is no stipula-

tion to the contrary. This was a legal consequence of marriagp, under the
Spanish law. The doctrine of the community of jicquets and gains was
unknown to the Roman law, but it is common to the greater number of the
European nations, and is supposed to have taken its rise with the Germans,
and may be founded on the presumption that the v/ife, by her industry and
care, contributes, equally with the husband, to the acquisition of property.
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not allude to the *earlier laws of the Roman republic, by

which the husband was invested with the plenitude of

All the property left at the death of either party, is presumed to constitute

the community of acquets and gains, and this presumption stands good un-

til destroyed by proof to the contrary. Touillier's Droit Civil Francais,

tom. xii. art. 72. 17 Martin's Louis. Rep. 258. Christy Dig. tit. Mar-

riage. Cole's Wife v. His Heirs, 19 Martin's Rep. 41. But the parties

may modify or limit this partnership, or agree that it shall not exist. They

may regulate their matrimonial agreements as they please, provided the

regulations be not contrary to good morals, and be conformable to certain

prescribed modifications. (Art. 2305.) Parties can, by an express matri-

monial contract, subject themselves to the communio bonorum as to per-

sonal property, or adopt the law of any country in respect thereof, and the

courts will give effect to it unless prohibited by a positive law, either of the

matrimonial domicil, or of the locus rei sitcB. Vide infra, p. 459, and note

b. Ibid. In the case of married persons removing into the state from an-

other state, or from foreign countries, their subsequently acquired property

is subjected to the community of acquets. (Art. 2370.) This very point

was decided at New-Orleans, in Gale v. Davis, 4 Martin's Rep. 645, and

in the case of Saul v. His Creditors, 17 Martin's Rep. 569. The supreme

court of Louisiana, in the able opinion pronounced by Judge Porter, on be-

half of the court in the latter case, held, that though the marriage w£is

contracted in a state governed by the English common law, yet if the par-

ties removed into Louisiana, and there acquired property, such property, on

the dissolution of the marriage in that state, by the death of the wife,

would be regulated by the law of Louisiana. Consequently, a community

of acquets and gains did exist between the married parties, from the time

of their removal into the state, and the property they acquired after their

removal, became common, and was to be equally divided between them, on

the principles of partnership. The decision was founded on an ancient

Spanish statute, in the Partidas, which governed at Aew Orleans when it

was a Spanish colony ; and it is also the law of the Civil Code of Louisi-

ana, as already montioned. So property acquired before the removal from

the matrimonial domicil is governed by the law of that domicil, and if mar-

ried persons move out of the country where the community of acquets and

gains exists, into one where it does not, their future acquisitions are govern-

ed by the law of their new domicil. Porter, J., 4 Miller's Louisiana Rep.

193. McColum v. Smith, 1 Meig's Tenn. R. 342. Kneeland v. Ensley,

ibid. 620. The principles declared in the case of Saul v. His Creditors are

essentially re-declared in the case of Packwood v. Packwood, 9 Robinsons

Louis. Rep. 438—12. lb. 234. The community of acquets and gains ap-

plies to all the property real and personal acquired while the parties were

domiciled in Louisiana, though not to properly previously acquired duriujj

their matrimonial domicil in another state, nor to properly subsequently ac-
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paternal power of life and death over the* wife, but to the

civil law in the more polished ages of the Roman juris-

quired after a change of domicil from Louisiana to another state. Saul v.

His Creditors, supra. This was the doctrine in the Partidas, but it seems

according to the jurists iu France and Holland, that the community prin-

ciple prevails and follows the property even subsequently acquired after a

change of domicil, on the ground of a tacit or implied contract having the

effect of an actual marriage settlement. While it was admitted in the case

of Saul V. His Creditors, that by the comity of nations, contracts were to

be enforced according to the principles of law which governed the contract

in the place where it was made, yet it was equally part of the rule, that a

positive law, regulating property in the place where it was situated, and

which the European continental jurists call real statutes, in contradistinc-

tion to those personal statutes which follow and govern the individual

wherever he goes, must prevail when opposed to the lex loci contractus.

The right of sovereignty settles the point, whenever the rules of the place

of the contract, and of the place of its execution conflict. The comity of

nations must yield to the authority of positive legislation ; and it was ad-

mitted, that, independent of that authority, the weight of the opinion of

civilians in France and Holland was, that the law of the place where the

marriage was contracted ought to be the guide, and not that of the place

where it was dissolved. The property of married persons is divided into

separate property, being that which either party brings in marriage, or sub-

sequently acquires by inheritance or gift, and common property, being that

acquired in any other way by the husband and wife during marriage. (Art.

2314.) The community of acquets and gains ceases on the death of either

party, and the survivor takes only his or her undivided moiety of the com-

mon property. Cooney's Heirs v. Clark, 7 Louisiana Rep. 156. Brous-

sard V. Bernard, id. 216. Stewart v. Pickard, 10 Robinson's Lousi. Rep.

18. The surviving wife cannot renounce the community of gains, if she

takes an active part in the community of gains, but in that case she is only

responsible for one half of the debts contracted during the marriage. Code

Civil, art. 2982, 2378. Lynch v. Benton, 12 Robinson's Louisi. Rep- 113.

The separate property of the wife is divided into dotal, being that which

she brings to the husband to assist in the marriage establishment, and ex-

^tra-dotal, or paraphernal property, being that which forms no part of the

dowry. (Art. 2315.) The husband is the head and master, and the pro-

ceeds of the dowry belong to the husband during the marriage, and he has

the administration of the partnership or community of profits of the mat-

rimoiiial property, and he may dispose of the revenues which they produce,

and alienate them, without the consent of the wife. But he cannot con-

vey the common estate, or the acquets and gains, to the injury of the wife

during coverture, and she may, at his decease, by action, set aside the

alienation. The wife has a tacit mortgage for her dotal and paraphernal
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prudence when the wife was admitted to the ^benefit of a

liberal antenuptial contract, by which her private pro-

propertj', and also upon the community property from the time it comes

into the hands of the husband. Tliere is a marked difference on this point

between the community law in France and in Louisiana. In the latter

taken from the Spanish law the wife has an interest in the community pro-

perty, and not a mere hope or expectancy, during the coverture It is not

the law in force at the time the community is di.ssolved, but that in vigor

when it was formed, v\'hich regulates the rights of Iiusband and wife to the

property acquired during coverture. (Art. 2373 ) Porter, J., Dixon v.

Dickson's Executors, 4 Miller's Rep. 188, 192. He cannot alienate the

dotal estate though he may enjoy the fruits of it, nor can the income of the
"

dotal property be seized by the husband's creditors. Ruard v. De Russy,

6 Robinson, 111. But he is subject, in respect to that property, to all the

obligations of the usufructuary. (Art. 2344.) The paraphernal property

of the wife is not bound for the debts contracted by the husband while at

the head of the community ; neither are the Iruits of that property liable,

when administered by the wife. (/>. Code, Art. 2371.) Lambert v. Fran-

chebois, 16 Curry's Louis. Rep. 1.) If the husband and wife stipulate

that there shall be no partnership between them, the wife preserves the en-

tire administration of her property, movable and immovable, and may sell

it. (Art. 2394, 239.5.) She has the right, during the existence of the com-

munity, to the administration of her paraphernal property, and on her death,

her heirs take her separate estate, and moneys received by her husband on

her account during marriage form part of it. Robin v. Castille, 7 Louis.

Rep. 295. And if there be no agreement as to the expenses of the mar-

riage, the wife contributes to the amount of one half of her income, (Art.

2397 ;) but a married woman cannot, under any circumstances, become a

surety for her husband. Hughes v. Harrison, 19 Martin's Louis. Rep. 251.

A sale by the husband to his wife, to replace her paraphernal property, sold

by him, is good. Her land, whether dotal or not, is not affected by her

husband's debts. Christy's Dig. tit. Husband and Wife. If the wife

renounces the community, she in that case has a mortgage on the property

purchased by the husband during coverture, which takes precedence of the

ordinary creditors of the husband. M'Donogh v. Tregre, 19 Martin's

Louis. Rep. 68. But she must, as against creditors, produce other proof of

the payment of the dot or dotal portion on marriage, than the husband's

confession in the marriage contract. Buisson v. Thompson, 19 Martin's

Louis. Rep. 460 ; and she has no mortgage on her husband's estate for

the fruits of her paraphernal estate, 18 ibid. 103
',

but she is a privi-

leged creditor, 15 ibid. 239, and has a tacit mortgage for replacing her

paraphernal effects sold by the husband. 16 Ibid. 404. Johnson v.

Pilster, 4 Rob. Louis. Rep. 71. The civil law, in order to protect the

wife, would not allow her dotal property to be alienated, during the
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said,a that not only the laws of England, but those of all

other civil states, excluded bastards from inheritance,

unless there was a subsequent legitimation. Bastards

are incapable of taking, in New-York, under the law of

descents, and under the statute of distribution of intes-

tate's effects ; and they are equally incapable in several

of the other United States, which follow, in this respect,

the rule of the English law. But in Vermont, Connecti-

cut, Virginia, Kentucky, Ohio, Indiana, Missouri, Illinois,

Tennessee, North Carolina, Alabama and Georgia, bas-

tards can inherit from, and transmit to their mothers,

real, and personal estate, under some modifications, which

prevail particularly in the states of Connecticut, Illinois,

North Carolina, and Tennessee ; and in New-York the

estate of an illegitimate intestate descends to the

mother *and the relatives on the part of the moth- *213

er.b In North Carolina, the legislature,c enabled

bastards to be legitimated, on the intermarriage of the

putative father with the mother, or if she be dead, or re-

side out of the state, or married to another, and on his

petition, so far as to enable the child to inherit, as if he

Avas lawfully born, the real and personal estate of the

father. In Louisiana, bastards, (being defined to be chil-

dren whose father is unknown,) and adulterous or inces-

tuous children, have no right of inheritance to the es-

tates of their natural father or mother. But other natu-

ral or illegitimate children, succeed to the estate of the

mother in default of lawful children or descendants, and

to the estate of the father who has acknowledged then:,

Note C. to Fortesque de laud. leg. Aug. ch. 40.

b Griffiths Law Register, h. t. New-York Revised Statutei., vol. i. p.

753, sec. 14. Ibid. p. 754, sec. 19. See, also, vol. iv. p. 413. In Georgia,

bastards dying intestate without issue, the brothers and sisters of the same

mother take by descent. Prince's Dig. 202. In Alabama, the kindred

of a bastard on the part of his mother, is entitled to the distribution of his

personal estate. Aikin's Dig. 2d ed. 129.

c Revised Statutes of North Carolina, vol. 1. 92>

Vol. II. 20
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if he dies without hneal or collateral relations, or with-

out a surviving wife.a.

This relaxation, in the laws of so many of the states,

of the severity of the common law, rests upon the prin-

ciple, that the relation of parent and child, which exists

in this unhappy case, in all its native and binding force,

ought to produce the ordinary legal consequences of that

consanguinity. The ordinance of Justinian, to a certain

extent, and with exceptions, allowed a bastard to

*214 inherit to his mother ;b and, in *several cases in

the English law, the obligations of consanguinity

between the mother and her illegitimate offspring, have

been recognized. The rule that a bastard is nulliiisfilius^

applies only to the case of inheritances. c It has been

held to be unlaw ful for him to marry within the levitical

degrees,^ and a bastard has been considered to be within

the marriage act of 26 Geo. II., which required the con-

sent of the father, guardian or mother to the validity of

the marriage of a minor.e He also takes and follows the

a Civil Code of Louisiana, act 220, 912, 913, 914. By a statute of

Louisiana, in 1831, white fathers or rnothers may legitimate their natural

children by act made before a notary and two witnesses, provided they be

not coloured children ; and free people of colour may legitimate their col-

oured offspring, but the natural children must be the issue of parents who

might have lawfully contracted marriage, and the parents must have no

ascendants or legitimate descendants. A putative marriage is one con-

tracted in good faith on the part, at least, of one of the parties, and in

ignorance of any lawful impediment, and in some parts of Europe the

children of such a connection, are held to be legitimate. Bulge's Com.

on Colonial and Foreign Laws, vol. i. p. 152.

b Code, lib. 6. 57. 5.

« Buller, J., 1 Term Rep. 101. Bow v. Nottington, 1 N. H. Rep. 260.

d Haines v. Jeffel, 1 Lord Raym. 68.

« King V. Inhabitants of Hobnett, 1 Term Rep. 96. Homer v. Liddiard,

1 Hagg. Consist. Rep. 337. But the consent of the natural parents of

illegitimate minors is not sufficient; and there must be a guardian appointed

by chancery. Ibid. The prohibition of marriage between relatives in the

ascending and descending lines, and between brothers and sisters, applies

equally to illegitimate children and relatives. JV. Y. Revised Statutes,

vol. ii. p. 139, sec. 3.
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settlement of his mother. a With the exception of the
right of inheritance and succession, bastards, by the

Enghsh law, as well as by the law of France, Spain,

and Italy, are put upon an equal footing with their fellow

subjects ;b and in this country we have made very con-

siderable advances towards giving them also the capacity
to inherit, by admitting them to possess inheritable blood.

We have, in this respect, followed the spirit of the laws
of some of the ancient nations, who denied to bastards
an equal share of their father's estate, (for that would be
giving too much countenance to the indulgence of crimi-
nal desire,) but admitted them to a certain portion, and
would not suffer them to be cast naked and destitute

upon the world.

c

*The mother, or reputed father, is generally, in *215
this country, chargeable by law with the mainte-
nance of the bastard child, and in New-York it is in such
way as any two justices of the peace of the country
shall thiak meet; and the goods, chattels, and real estate
of the parents, are seizable for the support of such chil-
dren, if the parents have absconded. The reputed father
is hable to arrest and imprisonment, until he gives secu-
rity to indemnify the town chargeable with the mainte-
nance of the child.d These provisions are intended for

- 3 Johns. Rep. 15. 17 Johns. Rep. 41. 12 Mass. Rep. 429. 5 Conn
Rep. 584.

b Oeuvres D'Aguesseau, torn. vii. p. 384, 385. Butler's note, No 176
to lib. 3 Co. Litt. 1 Blacks. Com. 459.

c Potter's Greek Antiq. vol. ii. p. 340. Gentoo Code, by Halhed, p. 73
The protection and tenderness which the Goddess Fortune is supposed to
bestow upon foundlings, is, says Mr. Gifford, one of the most amusin<r
and animated pictures that the keen and vigorous fancy of Juvenal eveT
drew :

Stat fortuna improha noctu,

Arridens nudis infantibus. Hos fovet omnes,
Involvifque sinv. Sat. 6. v. 60.3—605

d JV. Y. Revised Statutes, vol. i. p. 640-656. In Ohio, the courts of
common pleas ascertain and enforce the duty of the putative father tomamtam his bastard child. Statutes of Ohio, 1831.
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the public indemnity, and were borrowed from the seve-

ral English statutes on the subject ; and similar regula-

tions to coerce the putative father to maintain the child,

and indemnify the town or parish, have been adopted in

the several states.

The father of a bastard child is liable, upon his implied

contract, for its necessary maintenance, without any
compulsory order being made upon him, provided he has

adopted the child as his own, and acquiesced in any par-

ticular disposition of it. a The adoption must be volun-

tary, and with the consent of the mother, for the putative

father has no legal right to the custody of a bastard child,

in opposition to the claim of the mother ; and except the

cases of the intervention of the town officers, under the

statute provisions, or under the implied contract founded

on the adoption of the child, the mother has no power to

compel the putative father to support the child.b She

has a right to the custody and control of it as against

the putative father, and is bound to maintain it

*216 as *its natural guardian ;c though perhaps the pu-

» Hesketh v. Gowing, 5 Esp. N. P. Rep. 131. But except in such a

special case, the putative father is not liable except upon an express pro-

mise, or upon an order of filiation under the statute. Cameron v. Baker, 3

Carr. ^ Payne, 36. Furillio v. Crowther, 7 Doicl. ^ Ryl. 612. Mon-

crief V. Ely, 19 Wendell, 405.

b In England mider the statute of 4 «Sc 5 Wm. 4, c. 76, the mother of

a bastard child had no remedy against the father for its maintenance. But

by the statute of 7 &- 8 Vict. ch. 101, the mother has relief, and the father

may be summoned before the petty sessions, and ordered to pay 5*. for

each of the first six weeks after birth, 12s. %d. for every subsequent week

until the child is thirteen years of age. The money is to be paid to the

mother and may be recovered from the father by distress and imprison-

ment. This is a just and wise improvement in the law.

« The King v. Soper, 5 Term Rep. 278. Ex parte Ann Knee, 4 Bos. ^
Pull. 148. The People v. Landt, 2 Johns. Rep. 375. Carpenter v. Whit-

man, 15 Johns. Rep. 208. Wright v. Wright, 2 Mass. Rep. 109. Mass.

Revised Statutes, 1835. Acosta v. Robin, 19 Martinis Louis. Rep. 387.

The power of the putative father over the illegitimate child, was denied

in the Roman law, and it is equally so in the Spanish law. Ihid.
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tative father might assert a right to the custody of the

child as against a straDger.a

Tiiere are cases in which the courts of equity have

regarded bastards as having strong claims to equitable

protection, and have decreed a specific performance of

voluntary settlements made by the father in favour of

the mother of her natural child. b On the other hand,

there are cases in which the courts of equity have with-

held from the illegitimate child every favourable intend-

ment which the lawful heir would have been entitled to

as of course. Thus, in Fursaker v. Robinson,^ a natu-

ral daughter brought her bill against the heir at law to

supply a defective conveyance from her father to her, but

the chancellor refused to assist her on the ground that she

was a mere stranger, being nuUms Jilia, and not taken

notice of by the law as a daughter, and that the father

was not under any legal obligation to provide for her as

a child, though he might be obliged by the law of nature,

and so the conveyance was voluntary, and without any

consideration. This hard decision was made by Lord

Cowper in 1717
;
but the language of Lord Ch. J. King,

in a subsequent case, to which I have just alluded,^ is

certainly much more conformable to justice and

humanity. " If a man," says he, *" does mislead *217

an innocent woman, it is both reason and justice

that he should make her reparation. The case is

stronger in respect to the innocent child, whom the father

has occasioned to be brought into the world in this

a Rex. V. Cornforth, Sir. Rep. 1162. A person standing in loco parentis

has been allowed to maintain an action on the case per quod servitium

amisit, for the abduction of his daughter's illegitimate offspring. Moritz

V. Garnhart, 7 Watts. 302.

b Marchioness of Annandale v. Harris, 2 P. Wms. Rep. 432. Horton v.

Gibson, 4 S. Car. Equity Rep. 139. Bunn v. Winthrop, 1 Johns. Ch. Rep.

338.

c Prcc. in Ch. 475. 1 Eq. Cas. Abr. 123. pi. 9. Gilb. Eq. Rep. 139.

Gilb. F. R. 256.

d Marchioness of Annandale v. Harris, 2 P. Wms. Rep. 432.
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shameful manner, and for whom, in justice, he ought to

provide." In Knye v. Moore,^ the vice-chancellor, in

pursuance of the doctrine of Lord King, assisted to up-

hold and enforce a deed by the father, making provision

for the mother and his illegitimate children after his

death. So, in Pratt v. Flanier,^ a devise by the father

to an unborn illegitimate child, in which the mother was

described, was held valid ; and there are other cases in

which bequests by will, in favour of legitimate children,

have been liberally sustained.^

a 1 Simons^ ^ Stuart's Rep. 61.

b 5 Harr. ^ Johns. Rep. 10.

c Beachcroft, v. Beachcroft 1 Madd. Rep. 234, Phil. ed. Gardner v.

Heyer, 2 Paige's Rep. 11. But in Wilkinson v. Wilkinson, before V. Ch.

Bruce, 1842 a provision in favour of future illegitimate children was held

to be clearly void. N. Y. Legal Observer, vol. i. 191.



LECTURE XXX.

OP GUARDIAN AND WARD.

The relation of guardian and ward, is nearly allied to

that of parent and child. It applies to children during

their minority, and may exist during the lives of the

parents, if the infant becomes vested with property ; but

it usually takes place on the death of the father, and the

guardian is intended to supply his place.

There are two kinds of guardianship ; one by the

common law, and the other by statute ; and there were

three kinds of guardians at common law, viz. : guar-

dian by nature, guardian by nurture, and guardian in

socage.^

(1.) Guardian hy nature^ is the father, and on his death,

the mother ; and this guardianship extends to the age of

twenty-one years of the child, and it extends only to the

custody of his person, and it yielded to guardianship in

socage, b It was doubted for some time in the books,

whether the guardian by nature was entitled to the pos-

session of the personal estate of the infant, and could

give a competent discharge to an executor on the pay-

ment of a legacy belonging to the child; and it was

finally understood that he could not.c It would seem,

a Co. Lf«.88.b. 3 Co. 37. b.

b Co. Liu. 74. a. Litt. sec. 123. Co. Litt. 87. b. 88. Hargrave's note,

12. The King v. Thorp, 5 Mod. Rep. 221. Jackson v. Combs, 7 Cowen's

Rep. 36. 2 WendelFs Rep. 153, S. C.

c Dayley v. Talferry, I P. Wms. 285. Cunningham v. Harris, cited

in 3 Bro. 186. Genet v. Tallmadge, 1 Johns. Ch. Rep. 3. Miles v. Boy-

den, 3 Pick. Rep, 213.
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thereforej that if a child becomes vested with personal

property only, in the lifetime of the father, there is no

person strictly entitled to take it as guardian, until a

guardian has been duly appointed by some public autho-

rity, though if real estate vests in the infant, the guardi-

an in socage, or a substitute for such a guardian provided

by statute, will be authorized to take charge of the whole

estate, real and personal. The father has the first title

to guardianship by nature, and the mother the second

;

and according to the strict language of our law, says Mr.

Hargrave,a only the heir apparent can be the subject of

guardianship by nature, and therefore it is doubted

whether such a guardianship can be of a daughter, whose
heirship is presumptive, and not apparent. But as all

the children, male and female, equally inherit with us,

the guardianship by nature would seem to extend to all

the children, and this may be said to be a natural and

inherent right in the father, as to all his children, during

their minority.^ The court of chancery, for just cause,

may interpose and control that authority and discretion,

which the father has in general in the education and
management of his child. ^ In De Manneville v. De
Manneville,^ Lord Eldon restrained a father from doing

a Note 66. to lib. 2 Co. Litt.

b Macpherson on Infants, p. 61.

<^ 2 Fonb. Tr. of Equity, 234. note. Creuze v. Hunter, 2 Cox's Rep. 242.

d 10 Vesey, 52. The principle recognized and enforced by the cases of

Creuze v. Hunter, Rex v. De Manneville, 5 East, 221, and De Manne-

ville V. De Manneville, and by the case of the People, ex relat. Barry, v.

Mercein, decided upon hab. corp. by the chancellor of the state of New-
York, in August, 1839, 8 Paige's Rep. 47, and afterwards byJudge Inglis,

in New-York, in 1840, is, that the court of chancery will not permit av

infant too young to choose for itself, and being a natural born citizen, to

be taken from its mother against her consent, to be delivered to an alien

father, to be carried abroad out of the country, whatever may be the

merits of the difficulties causing a separation between husband and wife,

and notwithstanding the domicil of the wife be that of ber husband. The
child born in the United States owes natural allegiance and has independ-

ent rights, and one is to reside where he was born, when the mother, born
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any act towards removal of his infant child out of the

kingdom, and he said that the jurisdiction of the court

of chancery to control the right of the fsLiherprima facie

to the person of his child, was unquestionably establish-

ed. He admitted, however, that the jurisdiction was
questioned by Mr. Hargrave;a but it was, on the other

hand, supported with equal ability by M. Fonblanque.

In the case of Wellsley v. Duke of Beaufort^^ the Lord

Chancellor, after a very able and thorough investigation,

refused to restore to a father the custody of his

infant *children, on the ground that his character *221

and immoral conduct rendered him unfit to be their

guardian
;
and the decision was, in 1828, affirmed by the

house of lords. The jurisdiction of chancery, and the

fitness of its exercise in that instance, was finally

established.

c

here also, and lawfully and actually a resident here, will not consent to his

removal, and he is too young to choose for himself.

» Note 70. to Co. Litt. 89. a.

t) 2 Russell's Rep. 1. Wood v. Wood, 5 Paige, 605, S. P.

c Wellesley v. Wellesley, 1 Dow. N. S. 152. 2 Bligh's Pari R. N. S.

124. S. C. That case was accompanied and followed by very profound

discussions. In a pamphlet, attributed to the pen of Mr. Beames, entitled

" Observations upon the power exercised by the court of chancery, of

depriving a father of the custody of his children," the power was deemed

very questionable in point of authority as well as policy. On the other

hand, in a treatise published by Mr. Ram, a barrister, and in an article in

the Quarterly Review, No. 77, the policy and wisdom of the jurisdiction,

as asserted in the court of chancery and confirmed in the house of lords,

were ably vindicated, and shown to be connected with great moral con-

siderations arising out of the nearest ties of social life. Attempts have been

made to control the father's right to the custody of his infant children, by

a legacy given by a stranger to an infant, and the appointment by him of

a guardian in consequence thereof. But it is settled, that a legacy or gift

to a child, confers no right to control the father's care of the child, and no

person can defeat the father's right of guardianship by such means. If,

however, the father accedes to the conditions of the gift, and surrenders

up his control of the child's education, the court of chancery will not suffer

him to retract it. Lord Thurlow, in Powel v. Cleaver, 2 Bra. 500. Colston

v. Morris, 6 Madd. 89. Lyons v. Blenkin, 1 Jac. 245. See also, the Etna,

Ware's Rep. 464, and Story's Com. on Eq. Jurisprudence, vol. ii. 574

—
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(2.) Guardianship by nurture^ occurs only when the in-

fant is without any other guardian, and it belongs exclu-

sively to the parents, first to the father, and then to the mo-

ther. It extends only to the person, and determines when
the infant arrives at the age of fourteen, in the case both of

males and females. As it is concurrent with guardian-

ship by nature, it is in effect merged in the higher and
more durable title of guardian by nature. ^ This guar-

dianship is said to apply only to the younger children,

who are not heirs apparent ; and as all the children inherit

equally under our laws, it would seem that this species

of guardianship has become obsolete.

(3.) Guardian in socage, has the custody of the

222* *infant's lands, as well as of his person.^ It ap-

plies only to lands which the infant acquires by
descent ;c and the common law gave this guardianship

to the next of blood to the child, to whom the inheritance

could not possibly descend
;
and therefore, if the land de-

scended to the heir on the part of the father, the mother,

or other next relation on the part of the mother, had the

wardship ; and so if the land descended to the heir on

the part of the mother, the father, or his next of blood

had the wardship. ^ These guardians in socage cease

when the child arrives at the age of fourteen years, for

he is then entitled to elect his own guardian, and oust

the guardian in socage, and they are then accountable to

the heir for the rents and profits of the estate. ^ If the

infant, at that age, does not elect a guardian, the guardian

581, where the jurisdiction of the court of chancery on this subject is fully

examined and sustained.

a 3 Co. 38. b. Harg. note 67. to lib. 2 Co. Litt. Com. Dig. tit. Guar-

dian , D.

b Com. Dig. tit. Guardian, B.

e Quadring v. Downs, 2 Mod. Rep. 176.

d Litt. sec. 123. Quadring v. Downs, 2 Mod. Rep. 176.

• Litt. Ibid.
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in socage continues.* The common law, like the law of

JSolon,^ was strenuous in rejecting all persons to whom
the inheritance might possibly arrive, and its advocates

triumph in this respect over the civil law,c which com-

mitted the burden of the guardianship to the person who

was entitled to the emolument of the succession. As we

have admitted the half blood to inherit equally with the

whole blood, this jealous rule would, still more extensive-

ly with us, prevent relations by blood from being guar-

dians in socage. The law of Scotland, and the ancient

law of France took a middle course, and may be sup-

posed, in that respect, to have been founded in more wis-

dom than either the civil or the common law. They

committed the pupil's estate to the person entitled to the

legal succession, because he is most interested in preser-

ving it from waste ; but excluded him from the

custody of the pupil's person, because *his interest *223

is placed in opposition to the Ufe of the pupil.

^

And yet, perhaps, the EngUsh, the Scots, and the French

laws, equally proceeded on too great a distrust of the ordi-

nary integrity of mankind. They might, with equal pro-

priety, have deprived children of the custody and main-

tenance of their aged and impotent parents. It is equal-

ly a mistake in politics and in law, to consider mankind

degraded to the lowest depths of vice, or to suppose them

acting under the uniform government of virtue. Man

has a mixed character, and practical wisdom does not

admit of such extreme conclusions. The old rule against

committing the custody of the person and estate of a lu-

natic, to the heir at law, has been overruled as unreason-

a The Kingv. Pearson, Andrew's Rep. 313. The guardian in socage

has lawful possession of the lands, and he may maintain actions of trespass

or ejectment in respect to the lands of the ward. Byrne v. Van Hoesen,

5 Johns. Rep. 66. Jackson v. De Watts, 7 ibid. 157.

b Potter's Greek Antiq. vol. i. p. 174.

c Co. Litt. 88. b. 1 Blacks. Com. 462.

d Erskine's Inst. p. 79. Hallam on the Middle Ages, vol. i. p. 106.
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able.* If a presumption must be indulged, as was ob-

served in one of the cases, it would be in favour of kind-

er treatment, and more patient fortitude, from a daughter

as committee of the person and estate of an aged and

afflicted mother, than from the collateral kindred. The
fears and precautions of the lawgiver on this subject, im-

ply, according to Montesquieu, a melancholly conscious-

ness of the corruption of public morals. ^

This guardianship is a personal trust, and is not trans-

missible by succession, nor devisable nor assignable. It

extends, not only to the person, and all the socage estate,

but to hereditaments, which do not lie in tenure, and to

the personal estate. This is the opinion of Mr. Hargrave,

and he supports it by strong reasons ;c notwithstanding,

it is admitted, that the title to guardianship in socage, can-

not arise unless the infant be seised of lands held in soc-

age. This guardianship in socage may be considered

as gone into disuse, and it can hardly be said to

*224 exist in this country, for the guardian *must be

some relation by blood who cannot possibly inherit,

and such a case can rarely exist. By the New- York

Revised Statutes^^ where an estate in lands becomes ves-

ted in an infant, the guardianship of such infant, with

the rights, powers, and duties of a guardian in socage, be-

long to the father of the infant ; and if there be no father

to the mother ; and if there be neither, then to the near-

est and eldest relative of full age, not being under any
legal incapacity ; and as between relatives of the same
degree of consanguinity, males are preferred. But the

rights and authority of every such guardian are superse-

ded in all cases where a guardian is appointed by the

deed or last will of the father of the infant, or in default

» Dormer's case, 2 P. Wms. 262. In the matter of Livingston, 1 Johns.

Ch. Rep. 436. Lord Hardwicke, in 2 Atk. Rep. 14.

b Esprit des Loix,\W. 19. eh. 24.

c Note 67 to lib. 2 Co. Litt.

d Vol. 2, 3d edit. p. 2.
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thereof, by the surrogate of the county where the minor
resides. a Surrogates have the same power to allow and
appoint guardians as is possessed by the chancellor ; and
as the powers and jurisdiction of the court of chancery
are declared b to be co-extensive with the same powers
and jurisdiction in England, with the exceptions, addi-

tions, and limitations created and imposed by the consti-

tution and laws, it is to be inferred that the chancellor of

New-York retains the jurisdiction over infants, which be-

longs to the chancellor in England, and which belonged

to the chancellor of New-York prior to the 1st of January,

1830, when the Revised Statutes took effect.

(4.) Testamentary guardianships, to which I have al-

ready alluded, are founded on the deed, or last will of the

father, and they supersede the claims of any other guar-

dian and extend to the person, and real and personal es-

tate of the child, and continue until the child arrives at

full age. This power in the father to constitute a guar-

dian by deed or will, was given by the statute of

12 Charles XL, and it has been pretty extensively

=*adopted in this country. It is a personal trust *225

and is not assignable. c A will merely appoint-

ing a testamentary guardian, need not be proved-
and though the statute speaks of appointment hy deed,
as well as by will, yet such a disposition by deed may
be revoked by will ; and it is evident from the language
of the Enghsh statute, and from the reason of the thing,

that the deed there mentioned, is only a testamentary in-

strument in the form of a deed, and to operate only in the

event of the father's death.d Though the statute laws

'^ N. Y. Revised Statutes, vol. i. p 719. sec. 7. Vol. ii. p. 151. sec 4
5, 6.

b Ibid, vol.ii. p. 173. sec. 36.

« Eyre v. Countess of Shaftsbury, 2 P. Wms. 121. Gilchrist, J. in Balch
V. Smith, 12 N. H. Rep. 441.

d Lord Shaftesbury v. Hannam, Finch's Rep. 323. Lord Eldon, in Ex
parte, the Earl of Ilchester, 7 Vesey, 367. The statute of Ohio, in 1831,
very properly drops the word deed, and gives the father the power of ap-
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in this ooimtry, which have adopted or followed the pro-

visions in the Enghsh statute, may have abridged its ex-

planatory and verbose phraseology, it is not to be pre-

sumed that they intended to vary the construction of it.^

These parental guardians may be appointed by the fath-

er, whether he be of full age or a minor, and to any child

being a minor, and unmarried.^ The better opinion is,

that such a testamentary guardian will continue till the

age of twenty-one, though the infant be a female, and

marry in the mean time, if the will be explicit as to the

duration of the trust ; for the statute gives that authority

to the father. It has been held, that the marriage of a

pointing 6y will, a testamentary guardian to his infant and unmarried

child. But the statute in North Carolina, Georgia, and Tennessee says

expressly, that the father may by deed executed in his lifetime, or by his

last will and testament in waiting, dispose of the custody and tuition of his

children during their minority. N. C. R. S. 1837, p. 306. Statute Laws

of Tennessee, 1836, p. 366. Hotchkiss Code of Georgia, 1845, p. 333.

a N. Y. Revised Statutes, vol ii. p. 150, sec. 1, 2,3. Statutes of New-

Jersey, of 1795. Elmer's Digest, 598. Act of Virginia, 1792. V. R. C.

vol. i. 240. Statute of Pennsylvania. Pardon's Dig. 971. Chase's Sta-

tutes of Ohio, vol. iii. 1788. Statute of Alabama, of 1822, all allow a

father, being a minor, to appoint a testamentary guardian, who should

have the powers of a guardian in common socage. This testamentary

power was copied from the statute, 12 Car. II. c. 24. The Statute of 1

Vict. c. 26, has taken away from an infant father the power to appoint a

testamentary guardian. But it is said that the power given by the statute

of 12 Car. 2 to the infant father to appoint a guardian by deed is still re-

tained. The Massachusetts Revised Statutes, of 1835, part 2. tit. 4. ch.

69. Ibid, tit 7. ch. 79, require security from every testamentary guardian

or trustee, appointed by will for minors or others, unless the will directs

otherwise, and the trustee's powers and duties are prescribed with con-

siderable minuteness. It was declared by statute in Massachusetts, in

1837, that the marriage of a female guardian operated as an extinguish-

ment of her authority as guardian, and that the husband did not succeed

as guardian in her right. The statute of Illinois, of 1S35, gives the power

by deed or last will to the mother as well as to the father, if she be sole, and

the father has made no such disposition. Though a testator by will directs

his executors out of the proceeds of a specified bequest to his infant son, to

educate him, that provision does not of itself make the executors testamen-

tary guardians, for it is only instruction or direction as to the education of
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daughter will determine the guardianship as to her,

though not so as to a son until he comes of age
; and

Lord Hardwicke said, in Mendes Y.Mendes^^ that it had

been so adjudged in Lord Shafte^Mfy^s case. But, in

the subsequent case oi Roach v. Garvan,^ the language

of the chancellor was, that the marriage would not, of

itself, determine a guardianship, though the court would

never appoint a guardian to a married female infant. The
latter cases lead to the conclusion, that the marriage of a

female infant does not absolutely determine the guar-

dianship, and that it would require a special

*order in chancery to do it.c The cases are not *226

very clear and consistent on this point. It would

be quite reasonable that the marriage of a female ward
should determine the guardianship, both as to her person

and her estate, if she married an adult. It ought to be so

as to her person, but not as to her estate, if she married a

minor. Upon the marriage of a male ward, the guardi-

anship continues as to his estate, though it has been

thought otherwise as to his person. <J

the infant, and does not imply the custody or charge of the person. Kevan

V. Walker, 11 Leigh's Rep. 414.

a 1 Ves. 89. 3 Aik. Rep. 619.

t 1 Vesey, 160.

c In the matter of Whitaker, 4 Johns. Ch. Rep. 380. It was decided in

Jones V. Ward, 10 Yerger, 160, that guardianship as to a female ward

ceases upon her marriage under age. In England it is quite of course to

appoint a new guardian in such a case. 8 Simnns, 346. The court of

chancery rarely removes a testamentary guardian duly appointed, though

it Will interfere and impose such restrictions as will prevent an abuse of

the trust. Goodall v. Harris, 2 P. Wms. 560 Roach v. Garvan, 1 Vesey,

160, and the note of Mr. Bell, ibid. There seems to be no sufficient ground

for the doubt in some of the books, that a testamentary guardian cannot

be removed. Story's Com. on Eq Jurisprudence, vol. ii. p. 572, note.

When a feme sole, appointed guardian to her infant, married, the court

directed an inquiry whether she had not thereby deprived herself of the

guardianship, as she was no longer sui juris ; though it seems she might be

re-appointed under new sureties. Gornall, Matter of. Rolls court at

Westminster, May, 1839.

d Reeve's Domestic Relations, p. 328. By the civil law, marriage did
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(5.) The distinction of guardians by nature, and by

socage, seems now to be lost or gone into oblivion, and

those several kinds of guardian have become essentially

superseded in pratjft^e by the chancery guardians^ or

guardians appointed by the court of chancery, or by the

surrogates in the respective counties of New-York, and

by courts of similar character, and having jurisdiction of

testamentary matters, in the other states of the Union.a

Testamentary guardians are not very common, and all

other guardians are now appointed by the one or the

other of those jurisdictions. The power of the chancel-

lor to appoint guardians for infants who have no testa-

mentary or statute guardian, is a branch of his general

jurisdiction over minors and their estates, and that juris-

diction has been long and unquestionably settled.^ The
chancery guardian continues until the majority of the

mfant, and is not controlled by the election of the infant

when he arrives at the age of fourteen.^ If there

not confer on a minor the privileges of majority. Dig. 4. 4. 2. Code, 5.

37. 12, but the laws of modern nations are very diverse on the effect of

marriage upon minors. Marriage is an emancipation of the minor to full

rights by the French and Dutch laws. Code Civil, art. 476. Voet ad

Pand. 4. 4. 6. Vanderlinden's Inst. b. 1. eh. 5. sec. 7.

a In Pennsylvania, the orphan's court has plenary power to appoint and

control guardians, and regulate the maintenance of infants ; and in Ohio,

the courts of common pleas ; and in New-Jersey, the ordinary or orphan's

court, or the surrogate, as the case may be ; and in Massachusetts, Con-

necticut, and other states, the court of probate of the county have the power.

In North Carolina, the superior and county courts and the court of chan-

cery, seem to have concurrent jurisdiction over orphans and their estates.

N. C. R.S. 1837, p. 307. 313.

b Harg. n. 16 to Co. Litt. 88. b. 2 Fonb. Tr. Eq. 228. n. 10 Vesey, 63.

Sir J. Jekyll, in Eyre v. Countess of Shaftesbury, 2 P. Wms. 118,119.

The usual order in the appointment of u guardian for a minor under four-

teen, the father being dead, is (1.) to the mother if unmarried, (2.) the pa-

ternal, and (3.) the maternal grandfather, (4.) to one or more uncles on the

father's side, (5.) to the one or more uncles on the mother's side, (6.) to any

other proper person.

c In the matter of Nicoll, 1 Johns. Ch. Rep. 25. N. Y. Revised Sta-

tutes, vol. ii. p. 151, sec. 10. In Maryland, it is provided by statute, that
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be no testamentary *guardian, the surrogate or *227

judge of probate is authorized to allow of guardi-

ans who shall be chosen by infants of the age of fourteen

years, and to appoint guardians for such as shall be with-

in that age, in as full and ample a manner as the chan-

cellor may appoint or allow the same, upon the guardian

giving adequate security for the faithful discharge of his

trust; and upon due cause shown, and due inquiry

made, the surrogate, who appointed a guardian, may re-

move him from his trust, and appoint another in his stead.

a

Guardians are liable to be cited and compelled to account

before the surrogate, but his powers in these respects are

not exclusive. The general jurisdiction over every guar-

dian, however appointed, still resides in chancery ; and

a guardian appointed by the surrogate, or by will, is as

much under the superintendence and control of the court

of chancery, and of the power of removal by it, as if he

were appointed by the court. ^

infant females at the age of sixteen, shall be entitled to demand and receive

from their guardians, possession of their real and personal estates, and at

the age of eighteen, they have a capacity to devise real estate. But these are

exceptions to the general rule of the common law, and in other respects the

legal minority and disability of infancy of females as well as of males, con-

tinues until the age of twenty-one. Davis v. Jacquin, 5 Harr. ^ Johns.

Rep. 100. She cannot execute a release to her guardian under the age of

twenty-one. Fridge v. State, 3 Gill, cj- Johns. Rep. 103.

a N. y. Revised Statutes, vol. ii. p. 150—152, sec. 4, 5, 6, 10—19.

Mass. Revised Statutes, 1835. The competent age of the infant for choos-

ing a guardian, is usually fixed at fourteen in males, and when a difference

is made between the age of the sexes in this case, it is twelve in females.

This was the ancient statute rule in Connecticut, and it was declared by

statute in 1821, and in Ohio by statute in 1824.

b In the Matter of Andrews, 1 Johns. Ch. Rep. 99. Ex parte Crumb,

2 Johns. Ch. Rep. 439. Duke of Beaufort v. Berly, 1 P. Wms. 700. N .

Y. Revised Statutes, vol. ii. p. 152, 153. 220. The rights and powers of

the guardians over the person and propei'ty of their wards are, like the

rights and authorities of executors and administrators, strictly local and

cannot be exercised in other states, for they come within the same reason-

ing and authority. Morrel v. Dickey, 1 Johns. Ch. Rep. 15G. Sabin v.

Gilman, 1 N. H. Rep. 193. Armstrong v. Lear, 12 Wheaton, 169. Story's

Vol II. 21
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The practice in chancery, on the appointment of a

guardian, is to require a master's report approving of the

person and security offered. The court may, in its dis-

cretion, appoint one person guardian of the person, and

another guardian of the estate, in Hke manner as in the

cases of idiots and lunatics, there may be one committee

of the person, and another of the estate. The guardian

or committee of the estate always is required to give ad-

equate security, but the guardian or committee of the

person gives none.

V

Corn, on the Conjiict of Laws, 414. Nor have they any authority over

the real property of their wards situate in other countries, for such proper-

ty is governed by the law rei sita. Story, ibid. 414—417. But a guar-

dian may change the domicil of his ward, so as to effect the right of suc-

cession to personal property, if it be done in good faith. See Pottinger v.

Wightman, 3 MerivaWs Rep. 67, where the question as to the power of

the guardian, being also a xcidow and mother of the minor, to transfer the

domicil of the minor is discussed by counsel with great learning, and the

competency of the surviving parent as guardian to do it, is shown to rest

not only upon principle, but upon the soundest foreign authority ; and J.

Voet, Rodenburgh, Bynkershoeck and Pothier, are cited for the purpose.

The same principle is adopted in this country. Holyoke v. Haskins, 5 Pick.

Rep 20. The case decided by Sir William Grant, was one in which the

guardian was also the mother of the infant, and the continental authorities

referred to, speak of the power of the surviving parent to change the domi-

cil of the child, if not done fraudently with a view to change the succession.

Pothier agrees to that, but denies that a guardian in that character only

can do it. The French and Louisiana civil codes declare that the minor

has his domicil at that of his father, mother or tutor. Code Civil of France,

n. IQ'Q. of Louisiana, diVi. 48. A contraiy decision was made in School

Directors v. James, 2 Watts ^ Serg. 568, and it was held that though the

domicil of the parent was the domicil of the child, it was not necessarily

so in the case of a guardian. The parent's influence in this case springs

from the institution of marriage and families, and the learned Ch. J. Gib-

son, followed the doubt of Mr. Justice Story, and confined the power of

changing the infants domicil to the parent, qua parent. It would rather

seem to me that if t!ltoe be no competent parent living, and the guardian

be duly appointed, thaflie may and ought, when acting in good faith and rea-

sonably in his character of guardian, to be able to shift the infant's dom-

icil with his own, and that the foreign authorities to that point have the best

reason on their side. The objection against the guardian's power in such

a case appears to me to be too refined and speculative.
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*The guardian of the estate has no further con- *228

cern with, or control over, the real estate, than

what relates to the leasing of it, and the reception of the

rents and profits, and it is his duty to place the ward's

land upon lease. a He has such an interest in the estate

of his ward, as to enable him to avow for damage fea-

sant^ and to bring trespass or ejectment in his own name.

There were common law rights belonging to the guardi-

an in socage, and they apply to the general guardian

at the present day.^ He may lease during the minority

of the ward, and no longer,^ but he cannot sell without

the authority of the court of chancery. He may sell the

personal estate for the purposes of the trust, without a

previous order of the court.<i Whenever it becomes

necessary to have the real estate of an infant sold, there

must be a guardian specially appointed for that purpose
;

and the sale is made under the direction of the court of

chancery, and the application and disposition of the pro-

ceeds are to be under its order, for in respect to such

a Genet v. Tallmadge, 1 Johns. Ch Rep. 561. Jones v. Ward, 10 Yer-

ger, 160.

b Shepland v. Royle, Cro. J. 98. Byrne v. Van Hoesen, 5 Johns. Rep.

66. King V. Inhabitants of Oakley, 10 ^as^, 491. But the guardian or

committee of a lunatic cannot make leases and bring ejectments in his own
name, without special statute authority. This was the rule at common
^aw. Knipe v. Palmer, 2 Wilson, 130 ; and it is the rule in North Caro-

lina, (3 Iredell, 389,) whose courts follow more strictly the English law

and are less influenced by American state decisions, than perhaps any state

in the Union.

•^ Doe V. Hodgson, 2 Wils. 129. 135. Field v. SchefFelin, 7 Johns. Ch.

Rep. 154. But the guardian's lease of the infant's lands for a term of

years, expending beyon^^the infant's age of 14 years, is voidable, provided

the infant be then entitled to choose his own guardian, and it may be

avoided by the subsequent guardian chosen by the infant. Snook v. Sut-

ton, 5 Hulsied, 133.

d Field V. SchefFelin, 7 Johns. Ch. Rep. 150. Ellis v. Essex M. Bridge,

2 Pick. Rep. 243. The sale of personal estate of the infant, cestui que.

trust, without a previous order in chancery, if fair, would undoubtedly bo

good as to the purchaser, but the safer course for the guardian is, to have
a previous order in chancery.
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proceedings, the infant is considered a ward of the court.

»

The only material restriction in New-York, on the power

and discretion of the court of chancery in this case is,

that no estate of an infant can be sold against the pro-

visions of any last will, or of any conveyance by which

the estate was vested in the infant. But the provisions

of the law have been held not to apply ordinarily, to

the case of a female infant who is married. The
*229 power given to the court to order a *sale of the

real estate of infants, was intended for their better

maintenance and education, and not that the proceeds

should be placed at the disposition of the husband. ^

In addition to these general guardians, every court has

the incidental power to appoint a guardian ad litem, and,

in many cases, the general guardian will not be received

as of course, without a special order for the purpose.

^

* N. Y. Revised Statutes, \o\. \l p. 194, sec. 170—180. Act of Co7i-

gress of March 3d, 1843, ch. 87, as to the chancery sale of the real estate

of infants within the district of Columbia. In Maryland, the chancellor, by

a statute provision, may order the real estate desending to infants to be sold

for the payment of debts. And in Ohio, the courts of common pleas ap-

point guardians, and may authorize them to sell the real and personal

estate of the ward in any county of the state ; and all guardians, whether

appointed by the courts or testamentary, must account before the court,

every two years ; but the ward may open the accounts within two years

after he comes of age. Act of Maryland, 1785. Statute of Ohio, Feb. 6,

1824. Lessee of Maxsom v. Sawyer, 12 Ohio R. 195.

b Matter of Whitaker, 4 Johns. Ch. Rep. 378. The Revised Statutes of

New-York have not altered, essentially, the phraseology of the law as it.

atood when the decision, in the case of Whitaker, was made. The lan-

guage of the statute is sufficiently comprehensive to embrace the case, and

there may be instances in which it would be necessary that the estate of a

female married infant should be sold, as where the husband absconds and

leaves her destitute. The case, referred to, presumed that the power to

direct a sale still resided in the court of chancery, to be exercised in special

cases. In Connecticut the courts of probate, on due application and for

reasonable cause, may order the sale of the real estate of any minor.

Statutes of Connecticut, 1838, p. 331, and this power is generally con-

ferred by statute in the several states, in the courts of cousiatorial jurisdic-

tion.

« Harg. note 70, and note 220 to lib. 2 Co. Liti. Huckle v. Wye,
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The guardian's trust is one of obligation and duty, and

not one of speculation and profit. He cannot reap any

benefit from the use of the ward's money. He cannot

act for his own benefit in any contract, or purchase, or

sale, as to the subject of the trust. If he settles a debt

upon beneficial terms, or purchases it at a discount, the

advantage is to accrue entirely to the infant's benefit.

He is liable to an action of account at common law, by

the infant, after he comes of age ; and the infant, while

under age, may, by his next friend, call the guardian to

account by a bill in chancery. a Every guardian in soc-

age and every general guardian, whether testamentary

or appointed, is bound to keep safely the real and perso-

nal estate of his ward, and to account for the personal

estate, and the issues and profits of the real estate, and

if he makes or suffers any waste, sale, or destruc-

tion of the inheritance, he *is liable to be removed, *230

and to answer in treble damages. b If the guardian

Carth. 255. Whoever enters upon the estate of an mfant, is considered in

equity as entering in the character of guardian, and after the infant comes

of age, he may, by bill in chancery, recover the mesne profits. Morgan v.

Morgan, 1 Atk. 489. Drury v. Conner, 1 Barris ^- Gill, 220.

a By the practice in chancery, an infant is allowed one year after he ar-

rives of age to investigate the guardian's accounts, and to surcharge and fal-

sify if they be found wrong, and the guardian is not entitled to an absolute

discharge until the expiration of that time. In the Matter of Yan Home, 7

Paige, 46. The courts of equity throw a vigilant and jealous care over

the dealings of guardians with infants on their coming of age. If there be

a pecuniary transaction between guardian and child just after the latter

becomes of age and without any benefit moving to the child as in the case

of gifts, the presumption is that undue influence has been employed and

that presumption must be rebutted by adequate proof. Archer v. Hudson,

7 Beavan, 551. The courts set aside such transactions on the ground of

public utility and policy, though there be no actual unfairness in the case.

Hylton V. Hylton, 2 Vesey, Jun. 547.

b N. Y. Revised Statutes, vol. ii. p 153, sec. 20, 21. The statute law

of Tennessee is very strict and monitory respecting the fidelity of execu-

tors, administrators and guardians. The act of 1837, ch. 125, requires

them to settle their accounts with the clerk of the county court once a

year, and if they neglect to do so for thirty days after being called upon
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has been guilty of negligence in the keeping or disposition

of the infant's money, whereby the estate has incurred

loss, the guardian will be obliged to sustain tliat loss, a

The guardian must not convert the personal estate of the

infant into real, or buy land with the infant's money,

without the direction of the court of chancery. The

power resides in that court to change the property of in-

fants from real hito personal, and from personal into real,

whenever it appears to be manifestly for the infant's ben-

efit.b It is said that the latter power may be exercised

by the clerk, they are liable to indictment, and the attorney general is

bound ex officio to prefer the indictment. The supreme court thinks the

law to be admirably adapted to preserve the property of cestui que trusts,

and the fidelity of these trustees. State v. Parrish, Nashville, Dec. 1843.

Guardians are allowed for their reasonable expenses, and the same rates of

compensation (N. Y. Revised Statutes, vol. ii. p. 153. sec. 22. Mass. Re-

vised Statutes, part 2. tit. 7. ch. 79,) for their services, as is provided by

law for executors, and for that, see infra, p. 420.

^ Guardians and trustees of the moneyed concerns of others are answer-

able for any misapplication, or unauthorized dealings with the trust moneys

or stock. The rule on this subject is very strict. All persons acting in a

fiduciary character are bound to use the same care and management that

a prudent man would exercise over his own affairs. What is the requisite

diligence will depend on the attendant circuujstances. Glover v. Glover, 1

MMullan's S. C. Rep. 153. A receiver in chancery is answerable for

the loss of monies by the failure of a banker with whom they were de-

posited for security, if the receiver parts with the absolute control over the

fund, and lets a stranger in to control his absolute discretion in the case.

Salway v. Salway, 2 Russell ^ Mylne, 215. So, Lord Eldon in Ware v.

Polhill, 11 Vesey, 278, and in Philips ex parte, 19 Vesey, 122, was very

guarded in laying down the power of the court in changing infants' pro-

perty, so as not to affect the infant's power over it when he comes of age,

or to change its descendible character. If the holder of a check upon a

banker, increases the amount of it in such a manner that no one in the

ordinary course of business could detect the alteration, and it be presented

and paid, the bank must answer for the sum fraudulently drawn. Hall

V. Fuller, 5. Barnw. ^ Cress. 750. But as a general rule in respect to

stocks held in trust, such trustees are not to look beyoud the legal title, or

to take notice aliunde of trusts chargeable upon the stock. Hartga v.

Bank of England, 3 Vesey, 55. Bank v. Parson, 5 ibid. 654. Franklin

V. The Bank of England, 1 Russell, 575.

b Earl of Winchelsea v. Norcliffe, 1 Vern. Rep. 434. Inwood v. Tyne,
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by a guardian or trustee, in a clear and strong case with-

out the previous order of a court of equity ; but the in-

Amb. Rep. 417. 2 Eden's Rep. 148. 153. S. C. Ashburton v. Ashburton,

6 Vesey, 6. Huger v. Huger, 3 Dess. S. C. Eq. Rep. 18. Dorsey v. Gil-

bert, 11 Gill ^' Johnson, 87. 3 Johns. Ch. Rep. 348. 370. Hedges v.

Ricker, 5 id. 163. By the English statute of 8 «& 9 Vict. ch. 97, trustees

of stock belonging to an infant or lunatic may give power to receive

dividend. Equity will not interfere in adversum to change real into per-

sonal estate by a sale, without requiring it to retain throughout the charac-

ter of the original fund. Foster v. Hilliard, 1 Story's Rep. 77. And it is

a well settled rule in chancery, that when land is directed to be sold and

turned into money, or money is directed to be employed in the purchase of

lands, courts of equity In dealing with the subject, will consider it that

species of property into which it is directed to be converted. What is

legally agreed to be done, is considered as done. Wheldale v. Partridge,

5 Vesey, 396. Craig v. Leslie, 3 Wheaton, 563. 577—588. Peter v. Be-

verly, 10 Peter's U. S. Rep. 533. Hawley v. James. 5 Paige's, 320.

Walworth, Chancellor, in Gott v. Cook, 7 Paige's Rep. 534, Cowen J.,

in Kane v. Gott, 24 Wendell, 660. Rutherford v. Green, 2 Iredell's N. C-

Rep. 122. Reading v. Blackwell, 1 Baldwin's C. C. U. S. Rep. 166.

Rhinehart & Flarrison, ibid. 177. See also infra, p. 476. n. The English

authorities on this subject are collected in Fonblanque's Eq. vol. i. b. 1. ch.

6. sect. 9. notes s. t. Newland on Contracts, ch. 3. p. 48—64. 2 Story

on Equity, 99. 585—587. Surge's Comm. on Colonial and Foreign Laws,

vol. ii. 53—57. 2 Jarman's Powell on Devises, ch. 4. p. 60. Leigh ^•

Dalzell on Eq. Conversion, 48, &c. The constitution of New Jersey in

1844, art. 4. sect. 7, prohibits the passing of any private or special law for

the sale of lands belonging to any minor, or other persons under no legal

disability to act for themselves. Before this constitutional provision the

legislature had the authority in its discretion, and the court of chancery

had that authority in the case of infants and lunatics, and I presume it

has it still. Snowhill v. Snowhill, 2 Green, N. J. Ch. R 20. Under a

power to sell real estate for certain purposes, and a sale be made, if there

be a surplus undisposed of, it goes to the heir at law as real estate. Leigh

^ Dalz. on Conversion, 92. Estate of Tilghman, 5 Wharton, 44. Snow-

hill V. Ex'r. of S. 1 Green's N J. Ch. Rep. 30. The doctrine of equitable

conversion as applied to the change of real into personal estate, seems to

rest upon the question whether the testator meant to give to the produce

of real estate, the quality of personality to all intents, or only so far as

respected the particular purposes of the will. Unless the first purpose be

clearly declared, then so much of the real estate or the produce thereof,

as is not effectually disposed of by the will, or wanted for the purpose of

[t, results to the heir at law. Cruse v. Bailey, 3 P. Wtns. 20. Mr. Cox's

note thereto. Digby v. Legard, cited in the note of Mr. Cox. Ackroyd
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fant, when he arrives at full age, will be entitled, at his

election, to take the land, or the money, with interest

;

and if he elects the latter, chancery will take care that

justice be done, by considering the ward as trustee for

the guardian of the lands standing in his name, and will

direct the ward to convey, a And if the guardian puts

V. Smithson, 1 Bro. C. C. 502, and Lord Eldon's argument in tliat case.

Amphlett v. Parke, 2 Russell ^ Mylne, 221. Wright v. Trustees of Meth.

Ep. Church, 1 Hoffman's Ch. Rep. 218—222. In this last case the

authorities are all collected and examined with ability and learning. So,

on the other hand, in Cogan v. Stephens, decided by Sir Christopher Pepys,

the master of the rolls, in November, 1836, and reported in Appendix, No.

2, to Lewin on Trusts. It seems to be equally settled by the powerful

decision in that case, that where the testator directs money to be invested

in land for certain purposes, some of which are lawful and take effect, and

others fail and become void, the property so given, after satisfying the

lawful purposes, belongs to the next of kin and not to the heir. This

whole doctrine of constructive conversion is fully discussed, and the cases

well examined and digested \nJarman on Wills, vol. 1. ch. 19, Boston edit.

1845, edited by J. C. Perkins, Esq.

* Caplinger v. Stokes, Meiers' Tenn. Rep. 175. Eckford v. De Kay, 8

Paige's Rep. 89. That such a power might be exercised without a previ-

ous authority was intimated in 2 Eden's Rep. 152, 153, and Amb. Rep^

419 ; and it was allowed and sustained afterwards by the supreme court of

Pennsylvania, in 1 Rawle's Rep. 266. But it is an extremely perilous act

in a trustee, and cannot be recommended. The court of chancery itself

has no inherent original jurisdiction to direct the sale of the real estate of

an infant. The power is derived entirely from statute. Taylor v. Phillips,

2 Vesey, 23. Russell v. Russell, 1 Molly, 525. Rogers v. Dill, 6 Hill, N-

Y. R. 415. In Virginia, the guardian cannot apply any part of the principal

of the infant's estate to his education or support, without the previous con-

sent of the court appointing him. Myers v. Wade, 6 Randolph's Rep. 444.

A court of chancery may, in its discretion, appropriate the capital of the

ward, and apply it for maintenance ; but the guardian does it without such

order at his peril. Long v. Norcom, 3 Iredell's N. C. Rep. 354. Vide

^upra, p. 193. n. c. If a mother has maintained her infant child without

he order of the court, she will be entitled only to a liberal indemnity for

what she has expended, without reference to the amount of his fortune,

though if the court be applied for a prospective allowance, regard may be

had to his fortune. Bruin v. Knott, in Ch. by Lord Lyndhurst, 1845. I

s the general statute law throughout the United States that the lands o^

nfants may be sold, when their interest or that of others requires it in the

opinion of the courts having jurisdiction of the subject. The guardian is
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the ward's money in trade, the ward will be equally en-

titled to elect to take the profits of the trade, or the prin-

cipal, with compound interest, to meet those profits when
the guardian will not disclose them. a So, if he neglects

to put the ward's money at interest, but negligent-

ly, and for an unreasonable *time, suffers it to lie *231

idle, or mingles it with his own, the court will

charge him with simple interest, and in cases of gross

delinquency, with compound interest. These principles

are understood to be well established in the English equi-

ty system, and they apply to trustees of every kind ;b

and the principal authorities upon which they rest were

collected and reviewed in the chancery decisions in New-

York, to which it will be sufficient to refer, as they have

recognized the same doctrine.^ Those doctrines, with

some exceptions, pervade the jurisprudence of the United

States.^

the proper person to apply for the authority and to exercise it. Statute

law of Kentucky, of 1813. R. L. of N. Y. vol. ii. 194. Prince's Dig. of

Laws of Georgia, 1837, p. 243. 248. 250. Massachusetts Revised Statutes,

of 1835, part 2. tit. 5. ch. 71, 72. Ibid. tit. 7. ch. 79.

a Docker v. Somes, 2 Mylne c^ Keene, 665, and notes d and e below.

b They have been applied to a sheriff who kept money in the hands of

his banker for years, without colour of right. The King v. Viilers, II

Price's Rep. 575.

c Green v. Winter, 1 Johns. Ch. Rep. 26. Dunscomb v. Dunscomb, ibid.

508. Schieffelin v. Stewart, ibid. 620. Holdridge v. Gillespie, 2 Johns.

Ch. Rep. 30. Davoue v. Fanning, ibid. 252. Smith v. Smith, 4 Johns.

Ch. Rep. 281. Evertson v. Tappan, 5 Johns. Ch. Rep. 497. Clarkson v.

De Peyster, 1 Hopkins' Rep. 424. Rogers v. Rogers, ibid. 515. The
principle on which interest is charged as against trustees who neglect to

invest trust monies, or unduly misapply them, and the authorities both in

England and in the Roman jurisprudence in which the justice and policy

of the rule are explained and enforced, are referred to and discussed by the

district judge of the U. S. in Maine in the matter of Thorp, time 1846. N.

Y. Legal Observer, for October. 1846.

e Reeve's Domestic Relations,325, 326. 2 N.H. Rep.21^. 1 Mason's Rep.

345. 5 Conn. Rep. 475. 1 Peters' Rep. 364. Fox v. Wilcocks, 1 Binney's

Rep. 194. 3 S. C. Eq. Rep. 241. 4 S. C. Eq. Rep. 702—705. Ringgold v.

Ringgold, 1 Harris ^ Gill. M. Rep. 11. Edmonds v. Crenshaw State Eq.

Rep. S. C.224. Turney v. Williams, 7 Yerger, 172. Karr v. Karr, 6 Dana's
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In the French law when children are orphans, and
have no guardian appointed by the parents, nor by the

Kentucky Rep. 3. In this last case, compound interest by means of peri-

odical rests bi-ennially was allowed as the guardian has suffered interest to

lie idle. A guardian settled his account with an infant within a month
after he came of age, and when the latter had no friend or adviser on his

part. Account ordered to be opened, notwithstanding the vouchers had

been delivered up. Revett v. Harvey, 1 Simons ^ Stuart, 502. The
practice, as to allowing interest, and in strong cases, compound interest,

against trustees, is fully discussed in Wright v. Wright, 2 M' Cord's S. C.

Ch. Rep. 185. In New-Jersey, guardians who omit to put the ward's

money at interest, by reason of fault or negligence, are chargeable with ten

per cent, interest. Revised Laws, 779. sec. II.

The doctrine laid down in the text, that in cases of gross delinquency as

to trust monies, an executor or other trustee will be charged with compound

interest, though just and reasonable In the cases in which it has been ap-

plied, has in some instances, been rather unsparingly condemned. Let us,

for a moment, examine hs foundations. In Raphael v. Boehr, 11 Vesey,

92. 13 ibid. 407—590, it was applied to a case where the executor was

directed, from time to lime, to convert the interest into principal, and he

disregarded the direction to accumulate. In Schieffelin v. Stewart, 1 Johns.

Ch. Rep. 620, the administrator did much worse. He employed the trust

monies in trade for his own benefit, and refused to give an account of the

profits. In the first case, the doctrine received the sanction of Lord Rosslyn,

Lord Eldon, and Lord Erskine, before all of whom the cause was succes-

sively brought. The same doctrine was afterwards recognized by Lord

Eldon, in Ex parte Baker, 18 Vesey, 246, and enforced by the house of

lords, on appeal, in the opinion delivered by Lord Redesdale, in Stackpole

V. Stackpole, 4 Dow's P. C. 209. The only case in the English courts in

which the doctrine has been directly questioned and condemned, is that of

Tebbs V. Carpenter, 1 Madd. Ch. Rep. 162. The vice-chancellor in that

case only refused to apply it to the fact of negligence in the executor, and

he admitted, that a distinction ought to be taken between negligence, and

misfeasance or corruption. In this country, I may only allude to the case

already mentioned in the New-York chancery, and I would then observe,

that the rule was very well discussed so late as 1827, in South Carolina,

by Judge Nott, in giving the opinion of the court of appeals in Wright v.

Wright, 2 jSr Cord's Ch. Rep. 185; He admitted, and Chancellor Dessaus-

Bure declared, that the general rule in South Carolina was against allow-

ing rests and compound interest against trustees. He said, however, that

6ome cases would require it, though it might be diflUcult to draw with pre-

cision a line of distinction between those cases in which the rule should and

should not apply. He approved of its application as just and proper, in the

two cases of Raphael v. Boehr and Schieffelin v. Stewart, and he thought
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judge within the hmitations prescribed, there is to be a

meeting of the family [conseil defamille) for the nomina-

that the cases in which compound interest was to be charged against trus-

tees for abuse of trust, were rather exceptions to a general rule than parts

of one. So in Ringgold v. Ringgold, 1 Harr. ^ Gill, 11, and DifFenderffer

V, Winder, 3 ibid. 311. S. C. Raymond's Digested Chancery Cases, 363,

compound interest was allowed in the court of appeals in Maryland, where

a trustee speculated with the trust funds, and endeavoured to stifle inquiry
;

and in another case, where he was directed to invest funds, and receive

dividends, and accumulate the fund, and when he had disregarded that duty,

and applied the funds to his own use. It has also received the sanction of

the court of appeals in Kentucky, of the supreme court of Massachusetts,

and of the supreme court of North Carolina sitting in equity, as proper in

certain cases. Fay v. House, 1 Pick. Rep. 527. Boynton v. Dyer, 18

Pick. 1. Hughes V. Smith, 2 Dana's K. Rep. 253. Hodge v. Hawkins,

2 Dev. cj. Batt. 566. Karr v. Karr, 6 Dana's K. Rep. 3. The principle

on which the allowance of compound interest has been made, even in cases

in which it has been allowed, would seem to be condemned in Pennsyl-

vania, in the recent case of English v. Harvey, 2 Rawle's Rep. 309, and

especially in the elaborate review of the doctrine in the case of Peter

M'Call, 1 Ashmead's Rep. 357. Compound interest, in any case of the

kind, is regarded as too severe and penal upon defaulting trustees, and as

being only imperfectly sustained by authority. It appears to me, on the

other hand, that authority, both foriegn and domestic, and the reason of

the thing, preponderate alike in favour of the allowance under the limita-

tions stated, and that the total abandonment of the rule would operate, in

many cases, most unjustly, as respects the rights of the cestui que trust,

and would introduce a lax discipline that would be dangerous to the vigi-

lant and faithful administration of trust estates. It would be tempting

trustees to keep in hand, for their own speculation and profit, the interest

moneys of others without interest, contrary to their duty. If a trustee

might go and trade with trust moneys, and make no account of the profits

and without any other penalty than the payment of simple interest, without

annual rests, on the capital so corruptly perverted, the temptation to abuse

would be irresistible. Such men ought to be dealt with by the plain but

wholesome rules of Lord Eldon ; and the legal responsibilities of trustees,

as laid down in the text, is correctly stated. This doctrine has recently re-

ceived the powerful sanction of the supreme court of Pennsylvania, in the

opinion delivered by the chief justice, in the case of Harland's Accounts,

5 Rawle's Rep. The cases, both foreign and domestic, are in this opinion

examined, and the argument in favour of the allowance of annual rests, or

compound interest, when the trustee, be he executor, administrator, guar-

dian, or other trustee, grossly disregards his duty, is conclusively stated,

and it applies to those cases in which such an allowance becomes neces-
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tion of a guardian. The family council is composed of

six relations, half from the paternal, and half from the

maternal line, and the provision is very specific in its de-

tails. This provision has been incorporated, with some
small variations, into the civil code of Louisiana.^

sary to place the cestui que trust, in the condition in which a conscientious

discharge of the trust would have placed hira. See infra, p. 630, note.

In the English Equity Court it seems to be unsettled what shall be the

mode and extent of the responsibility of trustees where they are directed

to invest trust monies in the public stocks or in real security, and they do

neither. Sir John Leach, the V. Chancellor, in Marsh v. Hunter, 6 Madd.

^ Gel. 295, held that they should be answerable for the principal money
only and not for the amount of stock which might have been purchased.

But in Hockley v. Bantock, in 1 Russ. 141, Lord GifFord, the master of the

rolls held differently, and that the trustees were answerable in a way the

most beneficial to the cestui que trust, and at his option either for the

money or the stock which might have been purchased. Lord Langdale

the master of the rolls in Watts v. Girdlestone, 6 Bear, 188, adopted the

same principle of compensation. But again in Shepherd v. Mould, 4 Hare,

500, Sir James Wigram, the V. Chancellor adopted the precedent establish-

ed by Sir John Leach, in Marsh v. Hunter.

» Code Civil, book 1. tit. 10. Civil Code of Louisiana, art. 288, &c.
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LECTURE XXXI.

OP INFANTS.

(1.) When of age.

The necessity of guardians results from the inability

of infants to take care of themselves ; and this inability

continues, in contemplation of law, until the infant has

attained the age of twenty-one years. The age of tv/en-

ty-one is the period of majority for both sexes, according

to the English common law, and that age is completed

on the beginning of the day preceding the anniversary

of the person's birth. a The age of twenty-one is proba-

bly the period of absolute majority throughout the United

States, though female infants, in some of them, have en-

larged capacity to act at the age of eighteen. In Vermont

and Ohio, females are deemed of age at the age of eigh-

teen. ^ Louisiana follows in this respect the common law

period of limitation, though entire majority by the civil

law, as to females as well as males, was not until the

age of twenty-five ; and Spain and Flolland follow, as to

males, the rule of the civil law.c By the French civil

code, the age of. full capacity is twenty-one years, except

a Anon. 1 Salk. 44. 1 Ld, Raym. 480. Sir Robert Howard's case, 2

Salk. Rep. 625. Hamlin v. Stevenson, 4 Dana's Kentucly Rep. 597-

State V. Carke, 3 Harr. Del. R. 557.

b 9 Vermont Rep. 42. 79.

'^ Imt. I. 23. 1. Partidas on Obligations, 5. 11. 5. Institvtcs of the

Civil Law of Spain, h. 1. tit. 1. cli. 1. sec. 3. Institutes of the Laws of
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that twenty-five years is the majority for contracting

marriage without paternal consent by the male, and

twenty-one by the female. Code Civil, sec. 145, 488.

Nor can infants do any act to the injury of their property,

which they may not avoid, or rescind, when they arrive

at full age. The responsibility of infants for crimes

*234 by them committed, depends less on their *age,

than on the extent of their discretion and capacity

to discern right and wrong.

(2.) Acts void or voidable.

Most of the acts of infants are voidable only, and not

absolutely void
; and it is deemed sufficient, if the in-

fant be allowed, when he attains maturity, the privilege

to affirm or avoid, in his discretion, his acts done, and

Holland, by Vanden Linden, book 1. ch. 5. sec. 7. Code Civil, art. 388.

488. 1 Toullier, p. 153. Civil Code of Louisiana, art. 41. 93. The law

of the domicil of birth governs the state and condition of the minor, into

whatever country he removes, and his minority ceases at the period fixed

by those laws for his majority. Barrera v. Alpiiente, 18 Martin''s Louisi-

ana Rep. 69. This is the rule, as understood by many continental civili-

ans. A person beiug a minor or of majority by the law of his native domi-

cil, carries that condition with him wherever he goes. Huberus, lib. 1. tit.

3. sec. 12. I^'ee also, Boullenois and others, cited in Story on the Conflict

of Laws, p. 52. 69. 70. But this rule is to be taken with very important

qualifications. The state and condition of the person according to the law

of his domicil, will generally, though not universally, be regarded in other

countries as to acts done, or rights acquired, or contracts made in the place

of his native domicil ; but as to acts, rights and contracts done, acquired or

made out of his native domicil, the lex loci will generally govern in respect

to his capacity and condition. If, for instance, a person be a minor by the

law of his domicil until the age of twenty-five, yet in another country v»?here

21 is the age of majority, he may, on attaining that age, make in such other

country a valid contract. Male v. Koberts, 3 Esq. iSep. 163. Thomp-
son V. Ketchum, ^i Johns. Rep. 189. Story on the Conflict of Laws, p. 96.

97. 364. Saul v. His Creditors, 17 Martin's Louisiana Rep. 597. Burge's

Com. on Colonial and Foreign Laws, vol. i. 103—134. In respect to ihe

control of real property, the law of the domicil yields to the lex rei sitcc-

This is an acknowledged and universal principle. The continental authori-

ties are cited numerously and at large in the last work above mentioned
on the subject of minors and the law of majority.
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contracts made in infancy. But when we attempt to

ascertain from the books, the precise hne of distinction

between void and voidable acts, and between the cases

which require some act to affirm a contract, in order to

make it good, and some act to disaffirm it, in order to

get rid of its operation, we meet with much contradic-

tion and confusion. A late writer who hek^ compiled a

professed treatise on the law of infancy, concludes,

from a review of the cases, that the only safe criterion

by which we can ascertain whether the act of an infant

be void or voidable, is, •' that acts which are capable of

being legally ratified, are voidable only
; and acts which

are incapable of being legally ratified, are absolutely void .''^-^

But the criterion here given does not appear to free the

the question from its embarrassment, or afford a clear and
definite test. All the books are said to agree in one re-

sult, that whenever the act done may he for the benefit

of the infant, it shall not be considered void, but he shall

have his election, when he comes of age, to affirm or

avoid it ; and this, says Ch. J. Parker,^ is the only clear

and definite proposition which can be extracted from the

authorities. But we are involved in difficulty, as that

learned judge admits, when we come to the application

of this principle. In Zouch v. Parsons,^ it was held by
the K. B., after a full discussion and great consideration

of the case, that an infant's conveyance by lease and re-

lease, was voidable only ; and yet Mr. Preston^i

condemns that decision in the *most peremptory *235

terms, as confounding all distinctions and authori-

ties on the point ; and he says, that Lord Eldon repeat-

edly questioned its accuracy. On the other hand, Mr.

^ Bingham on Infancy, 33.

b Whitney v. Dutch, 14 Mass. Rep. 457.

c 3 Burr. 1794.

d Treatise on Conveyancing, vol. ii. p. 249. Treatise on Abstracts of

Title, vol. i. p. 324.
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Binghama undertakes to show, from reason and author-

ity, that the decision in Burrow is well founded ;
and he

insists^ that all the deeds, acts, and contracts of an infant,

except an account stated, a warrant of attorney, a

will of lands, a release as executor, and a conveyance to

his guardian, are, in judgment of law, voidable only and

not absolutely void.^ But the modern as well as ancient

cases, are much broader in their exception. Thus it is

held, that a negotiable note, given by an infant, even for

necessaries, is void ;<i and he is not liable for money bor-

rowed, though applied to necessaries ;c and his accep-

tance of a bill of exchange is void ;f and his contract as

security for another, is absolutely void ;? and a bond,

with a penalty, though given for necessaries, is void.h It

must be admitted, however, that the tendency of the mo-

dern decisions is in favour of the reasonableness and

policy of a very liberal extension of the rule, that the acts

and contracts of infants should be deemed voidable only,

and subject to their election when they became of age,

either to affirm or disavow them.» If their con-

* Law of Infancy, ch. 2.

b See his work, p. 34, and also his preface.

c In Williams v. Moon, 11 Meeson ^ Welsby, 255, it was held that an

account stated by an infant was not to be distinguished in principle from

goods sold, and was voidable only. The old authorities was overruled.

d Swasey V. Administrator of Vanderheyden, 10 Johns. Rep. 33. True-

man V. Hurst, 1 Terin. Rep. 40. M'Crillis v. How, 3 A^. H. Rep. 348.

M'Mian v. Richmond, 6 Yerger, 1. Contra, Dubose v. Wheddon, M'Cord's

Rep. 221. In Everson v. Carpenter, 17 Wendell, 419, and in Reed v.

Bachellor, 1 Metcalf^s Rep. 559, it was adjudged that the promissory note

of an infant was merely voidable, and could be made available by a new

promise after he was of age. See also to the same point, 1 Berton's N. B.

Rep. 23, and that it is now the better doctrine.

^ Randall v. Sweet, 1 Denio, 460.

f Williamson v. Watts, 1 Camph. N. P. 552.

e Curtis v. Pattin, 1 1 Serg. ^ Rawle, 305.

h Co. Litt. 172, a. recognized as being still the law by Bayley, J., in 3

Maule 4- Selw. 482.

i Wamsley v. Lindenberger, 2 RandolpWs Rep. 478. Lord Mansfield,

in Zouch v. Parsons, 3 Burr. Rep. 1804, held the law to have been truly
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tracts were absolutely void, it would follow, *as a *236

consequence, that the contract could have no effect

and the party contracting with the infant, would be

equally discharged.^ The doctrine of the case of Zouch

V. Parsons^ has been recognized as law in this country,

and it is not now to be shaken.^ On the authority of that

case, even the bond of an infant has been held to be void-

able only at his election.c It is an equitable rule, and

most for the infant's benefit, that his conveyances to and

from himself, and his contracts, in most cases, should be

considered to be voidable only.<i Lord Ch. J. Eyre, in

Keane v. Boycott^^ undertook to reconcile the doctrine of

laid down by Perkins, sec. 12, that " all such gifts, grants, or deeds, made

by an infant, which do not take effect by delivery of his hand, are void.

But such gifts, grants, or deeds, made by an infant by matter in deed, or in

writing, which take effect by delivery of his own hand, are voidable."

Chancellor Jones, in Stafford v. Roof, 9 Cowen^s Rep. 626, adhered to this

distinction, and held, that manual delivery was requisite to render the in-

fant's deed of lands or chattels voidable only. I apprehend that the modern

rule, as now understood, is not quite so precise.

a 1 Fonb. Tr. of Eq. 74. In Goodsell v. Myers, 3 Wendell's Rep. 479,

and Dubose v. Wheddon, 4 M'Cord's Rep. 221, it was held, that the note

of an infant was voidable, and not void.

b Ch. J. Ruffin, in Hoyle v. Stowe, 2 Dev. ^ Battle, 324, 325, expresses

his disapprobation of the decision in Zouch v. Parsons, with much force of

reasoning, and he says it is not received as settled law. But in Bool v.

Mix, 17 WendelVs Rep. 119, it was adjudged that a deed of bargain and

sale made by an infant, was like a feoffment with livery of seisin, voidable

only, and not absolutely void. The rule was even admitted to be universal,

that all deeds and instruments under seal executed by an infant were void-

able only, with the single exception of those which delegate a naked au-

thority. See, also, Mr. Justice Story, in 10 Peters' Rep. 71, and the Eagle

Fire Company v. Lent, 6 Paige's Rep. 635, S. P., and this I regard as the

general American law on the subject.

c Conroe v. Birdsall, 1 Johns. Cas. 127. A deed of bargain and sale of

lands by an infant is voidable only. Wheaton v. East, 5 Yerger's Tenn.

JRep. 41.

d Jackson v. Carpenter, 11 Johns. Rep. 539. Oliver v. Houdlet, 13

Mass. Rep. 237. Roberts v. Wiggin, 1 N. H. Rep. 73. Wright v. Steele,

S N. H. Rep. 55. Kline v. Bebee, 6 Conn. Rep. 494.

e 2 H. Blacks. Rep. 511.

Vol. II. 22
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void and voidable contracts, on the ground, that when

the court could pronounce the contract to be to the in-

fant's prejudice, it was void, and when to his benefit, as

for necessaries, it was good ;
and when the contract was

of an uncertain nature as to benefit or prejudice, it was

voidable only at the election of the infant. Judge Story-

declared these distinctions to be founded in solid reason,

a

and they are considered to be so, and the point is not

susceptible of greater precision.

(3.) Acts avoided or confirmed.

If the deed or contract of an infant be violable only, it

is nevertheless binding on the adult with whom he dealt,

so long as it remains executory, and is not rescinded by

the infant. b It is also a general rule, that no one but

*237 the infant *himself, or his legal representatives,

can avoid his voidable deed or contract ; for while

living, he ought to be the exclusive judge of the propriety

of the exercise of a personal privilege intended for his

benefit; and when dead, they alone should interfere

who legally represent him.c The infant's privilege of

avoiding acts which are matters of record, as fines, recov-

eries, and recognizances, is much more limited, in point

of time, than his privilege of avoiding matters en pais.

The former must be avoided by him by writ of error, or

audita querela^ during his minority, when his nonage

can be tried by the court by inspection
;
but deeds, wri-

tings, and parol contracts, may be avoided during infan-

cy, or after he is of age, by his dissent, entry, suit, or plea,

a 1 Mason's Rep 82. Wheaton v. East, 5 Yerger's Rep. 41. M'Minn

T. Richmonds, 6 ibid. 1. S. P.

b Smith V. Bowen, 1 Mod. Rep. 25. Holt v. Ward, Str. Rep. 937.

Warwick v. Bruce, 2 Maule ^' Selw. 205. Brown v. Caldwell, 10 Serg,

^ Rawle, 114.

c 8 Co. 42. b. Keane v. Boycott, 2 H. Blacks. Rep. 511. Van Bramer

V. Cooper, 2 Johns. Rep. 279. Jackson v. Todd, 6 ibid. 257. Oliver v.

Houdlet, 13 Mass. Rep. 237. Roberts v. Wiggin, 1 N. H. Rep. 73. Priv-

ies in estate cannot avoid the infant's deed. Hoyle v. Stowe, 2 Per. ^
Battle, 323.
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as the case may require.* If any act ofconfirmation be re-

quisite after he comes of age, to give binding force to a

voidable act of his infancy, shght acts and circumstances

will be a ground from which to infer the assent ; but the

books appear to leave the question in some obscurity,

when and to what extent a positive act of confirmation

on the part of the infant is requisite. In Holmes

*v. Blogg,^ the Ch. Justice observed, that in every *238

instance of a contract, voidable only by an infant

on coming of age, he was bound to give notice of disaffir-

mance of the contract in a reasonable time. The infer-

ence from <hat doctrine is, that without some act of dis-

sent, all the voidable contracts of the infant would be-

come binding. But there are other cases which assume

that a voidable contract becomes binding upon an infant

after he comes of age, only by reason of acts or circum-

stances, amounting to an affirmance of the contract. c In

» Co. Liu. 380. b. Com. Dig. tit. Enfant, G. 3.5. 9. 11. Cro. Car.

303. 306. In Roof v. Stafford, 7 Cowen's Rep. 175, it was held, by the

supreme court of New-York, that a sale of chattels by an infant, was not

any more than a conveyance of land, voidable till he came of age. This

was settled as to conveyances of land, by the case of Zouch v. Parsons.

But in the same case, on error, 9 Cowen's Rep. 626, Ghancellor Jones

held, that the infant might avoid a sale of chattels while an infant, but not

a sale of land. In the latter case, he could enter and take the profits until

of age ; but where the possession was changed, and he had no legal means

to regain it, he might exercise the power of rescission immediately. The
act of avoidance is only allowed during infancy, when necessary, inasmuch

as the infant lacks discretion to exercise it. The case in 9 Cowen is an

authority that an infant may avoid, during infancy, a sale of chattels, and

bring trover by his guardian to recover them. So it was afterwards held

in Bool V. Mix, 17 Wendell, 119, that a sale and delivery of chattels by an

infant might be avoided while under age, but that a deed of lands executed

by an infant, could not, until he came of age, though he might enter and

take the profits in the mean time. *

b 8 Taunt Rep. 35.

e Evelyn v. Chichester, 3 ^urr. Rep. 1717. 1 Rol. Abr. tit. Enfants,

K. Co. Z.i<i. 51. b. Hubbard V GummingSjl (rreenZea/'s JRe|). 11. Aldrich

V. Grimes, 10 JV. if. Rep. 194. In Holmes v. Blogg, 8 Taunt. Rep. 508,

it is remarkable, that the distinguished counsel in that case, one of whom
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the cases of Jackson v. Carpenter^ and Jackson v. Bur-

chin,^ the infant had disaffirmed the voidable deed of his

infancy, which was by deed of bargain and sale, by an

act equally solemn, after he became of age.b This is the

iisual and suitable course when the infant does not mean

is now C1827) lord chancellor, and the other chief justice of the C. B , treat

this as an open and debateable point. Sergeant Copely insisted, that the

infant's contract was binding on him when he became adult, because there

had been no disaffirmance of it ; and Sergeant Best contended, that dis-

affirmance was not necessary, and that infants were not bound by any con-

tract, unless the same was affirmed by them after arriving at full age ; and

this is the decision in 4 Pick. Rep. 48. It has been held that an infant's

conveyance may be disaffirmed at any time, so long as an action of eject-

ment is not barred by the statute of limitations. Lessee of Drake v. Ram-

sey, 5 Hammond's O. Rep. 251. Jackson v. Carpenter, 11 Johns. Rep.

539 to S. P, And in South Carolina it is held, that a simple declaration

of the infant, on his coming of age, is not a sufficient confirmation of his

voidable contract, unless it be accompanied by some act which recognizes

the validity of the obligation. Ordinary v. Wherry, 1 Bayley^s Rep. 28.

In Wheaton v. East, 5 Yerger^s Tenn. Rep. 41, the decision was, that a

deed of confirmation of the minor's deed was not requisite, but that any

act of the minor from which his assent to the deed executed during his

minority, might be inferred, would operate as a confirmation, and conclude

him.

a 11 Johns. Rep. 539. 14 Ibid. 124. In Tucker v. Moreland, 10 Peter's

U. S. Rep. 73, it was observed by Mr. Justice Story, that those two cases

in Johnson proceeded upon principles, which were in perfect coincidence

with the common law. In the case in Peters, the questions arising on the

void and voidable acts of infants, and when they were to be deemed con-

firmed or disaffirmed, are fully and learnedly discussed in the opinion pro-

nounced by the court.

b A conveyance by an infant of the same land to another person after

he comes of age, effectually avoids a deed of bargain and sale made in in-

fancy. Hoyle V. Stowe, 2 Dev. ^ Battle, 320. The New-York case of

Bool v. Mix, 17 Wendell, 119, seems to require from the infant some posi-

tive act of disaffirmance after he comes of age of a sale of lands. If it be

a feoffment with livery, it may be avoided by entry, or by writ dumfuit

infra <Btatem. If by deed of bargain and sale, it might be avoided by

another deed of bargain and sale made to a third person without entry,

if the land be vacant. And in all other cases if there be no conveyance to

a third person, there must be an actual entry for the express purpose of

disaffirming the deed, or he must do some other act of equal notoriety and

efficiency.
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to Stand by his contract ; and his confirmation of the act
or deed of his infancy, may be justly inferred against him
after he has been of age for a reasonable time, either from
his positive acts in favour of the contract, or from his tacit

assent under circumstances not to excuse his silence^

In Curtifi V. Patton,^ the court required some dis-

tinct *act by which the infant either received a *239

benefit from the contract after he arrived at full

age, or did some act of express and direct assent and rat-

ification : but that was the case of a contract considered
to be absolutely void. In the case of voidable contracts,

it will depend upon circumstances, such as the nature of
the contract, and the situation of the infant, whether any
overt act of assent or dissent on his part be requisite to

determine the fact of his future responsibility, b

(4.) Acts binding on the infant.

Infants are capable, for their own benefit and for the

• 11 Serg. iSr Rawle, 305. In Kline v. Beebe, 6 Conn. Rep. 494, this

subject was very fully discussed and considered, and it was held, that
there were three modes of affirming the voidable contracts of infants,

when they arrived at full age. 1. By an express ratification. 2. By acts
which reasonably imply an aflirmance. 3. By the omission lo disafl5rm

within a reasonable time. This is the rule also declared in Richardson v.

Boright, 9 Vermont Rep. 365, and essentially in Holt v. Underbill, 9 N.
H. Rep. 439, and it may here be observed generally, that to give validity
to a voidable contract by the ratification of the party, the party must be
fully apprized of his rights, and do the act deliberately and upon examina-
tion. By the English statute of May 9th, 1828, entitled " an act for ren-
dering a written memorandum necessary to the validity of certain promises
and engagements," an infant is not chargeable upon any promise or rati-

fication after full age, of any promise or simple contract made during in-

fancy, unless such promise or ratification be made by writing signed by
the party to be charged. See Hartley v. Wharton, 11 Adolp. ^ Ellis, p.

934, on the construction of this statute of May, 1828, (9 Geo. IV. c. 14.)

in which the energy of the statute is very much weakened.
b In Hoyle v. Stowle, 2 Dev. ^ Battle, 320, it was decided, upon a full

consideration of the subject, that to ratify an infant's bargain and sale, after

full age, some act must be done denoting that the estate created by the
deed was subsisting, as the receipt of the purchase money, &c. Declara-
tions must be very clear, and with a view to ratification, to be sufiicient.
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safety of the public, of doing many binding acts. Con-

tracts for necessaries are binding upon an infant, and he

may be sued and charged in execution on such a con-

tract, provided the articles were necessary for him under

the circumstances and condition in which he was placed.*

The question of necessaries is governed by the real cir-

cumstances of the infant, and not by his ostensible situa-

tion ;
and, therefore, the tradesman who trusts him is

bound to make due inquiry, and if the infant has been

properly supplied by his friends, the tradesman cannot re-

cover. ^ Lord Coke considers the necessaries of the in-

fant to include clothing, victuals, medical aid, and " good

teaching or instruction, whereby he may profit himself

afterwards."c If the infant lives with his father or guar-

dian, and their care and protection are duly exercised, he

cannot bind himself even for necessaries. ^ It is

^ Ive V. Chester, Cro. J. 560. Clarke v. Leslie, .5 Esp. N. P. 28.

Coates V. Wilson, ibid. 152. Barolles v. Ramsey, 1 HoWs Rep. N. P.

77. Though the negotiable note which an infant gives for necessaries be

void, yet he is liable for the reasonable value of the necessaries. M'Minn

V. Richmonds, 6 Yerger's Tenn. Rep. 1. What are necessaries for an in-

fant depends on his relative situation, and are not always to be taken in

the strictest sense, but with a reasonable qualification under the circum-

stances. The Queen's Bench in Wharton v. Mackenzie, and Cripps v.

Hills, 5 Adol. ^ Ellis, 606, where the cases were much discussed, adopted

the rule laid down by Baron Parke in Peters v. Fleming, 6 M. ^ W. 46.

t) Ford V. FothergiU, Peake's N. P. 239. Story v. Perry, 4 Carr. ^
Payne, 526. Steedman v. Rose, 1 Carr. ^ Marshman, 422. It is a

tradesman's duty to acquaint himself with the infant's circumstances and

necessities, and to take notice of supplies by other tradesmen. Johnson v.

Lines, 6 Waits <f Serg. 80. But though an infant has a sufficient income

allowed him to supply him with necessaries suitable to his condition, yet

his contract for necessaries is nevertheless binding. Burghart v. Hull, 4

Meeson ^ Welsby, 727.

c Co. Lift. 172. a.

d Bainbridge v. Pickering, 2 Black. Rep. 1325. Wailing v. Toll, 9

Johns. Rep. 141. Hull v. Connolly, 3 M' Cord's L. R. 6. Kline v.

L'Amoureux, 2 Paige's Rep. 419. But if the infant lives apart from his father,

with his assent, and labours for his own use, he is liable for necessaries

furnished him. Madox v. Miller, 1 Maule. ^ Set. 738. Smith v. Young,

2 Dev. 4- Batt. 26.
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also understood, *that necessaries for the infant's *240

wife and children, are necessaries for him ;a and

all cases of contracts for necessaries, the real considera-

tion may be inquired into.b The infant is not bound to

pay for the articles furnished, more than they were really

worth to him as articles of necessity, and, consequently,

he may not be bound to the extent of his contract ; nor

can he be precluded, by the form of the contract, from

inquiring into the real value of the necessaries furnished.

c

Infancy is not permitted to protect fraudulent acts

;

and, therefore, if an infant takes an estate, and agrees? to

pay rent, he cannot protect himself from the rent, by

pretence of infancy, after enjoying the estate, when of

age. If he receives rents, he cannot demand them again

when of age, according to the doctrine as now understood.

If an infant pays money on his contract, and enjoys the

benefit of it, and then avoids it when he comes of age,

he cannot recover back the consideration paid.<i On the

other hand, if he avoids an executed contract when he

comes of age on the ground of infancy, he must restore

^ Turner v. Trisby, Sir. Rep. 168. Though the husband be an infant,

there are cases in which he has been held liable to pay the debts of his wife

of full age, contracted by her before marriage ; such liability being an in-

cident to the marriage contract, which an infant is competent to enter into.

Paris V. Stroud, Barnes' Notes, 95. Roach v. Quick, 9 Wendell's Rep.

238. Butler v. Breck, 7 Metcalf, 164.

b In Chappie v. Cooper, 13 Meeson ^ Welshy, 252, it was held on the

maxim of Lord Bacon persona conjuncta equiparatur interesse proprio,

that an infant widow was liable for the expenses of the funeral of a de-

ceased husband who died poor, as being an expense for her personal be-

nefit.

c Makarell v. Bachelor, Cro. Eliz. 583.

d Kirton v. Elliott, 2 Bulst. Rep. 69. Lord Mansfield, In Earl of Buck-

inghamshire V. Drury, 2 Eden's Rep. 72. Holmes v. Blogg, 8 Taunt.

Rep. 580. M'Coy v. Hoffman, 8 Cowen's Rep. 84. Harney v. Owen, 4

Blackf. Ind. Rep. 240. The case of McCoy v. Hoffman was overruled in

Medbury V. Watrous, 7 Hill N. Y. R. 110, on the principle that when an

infant avoids his contract on coming of age, he may recover for work done

or money paid in part performance provided he has not received any bene-

fit under the contract.
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the consideration which he had received. \The privilege

of ii?fancy is to be used as a shield, and not as a sword.N

He cannot have the benefit of the contract on one side>

without returning the equivalent on the other. a But there

are many hard cases in which the infant cannot be held

bound by his contracts, though made in fraud ; for infants

would lose all protection if they were to be bound by

their contracts made by improper artifices, in the

*241 heedlessness *of youth, before they had learned

the value of character, and the just obligation of

moral duties. When an infant had fraudulently repre-

sented himself to be of age when he gave a bond, it was

held that the bond was void at law.^ But where he ob-

tained goods upon his false and fraudulent afiirmation

that he was of age, though he avoided payment of the

price of the goods, on the plea of infancy, the vendor

was held entitled to reclaim the goods, as having never

parted with his property in them ;c and it has been sug-

gested in another case,<i that there might be an instance

of such gross and palpable fraud, committed by an infant

arrived at the age of discretion, as would render a release

of his right to land binding upon him. Infants are lia-

ble in actions arising ex delicto^ whether founded on po-

sitive wrongs, as trespass or assault ; or constructive torts,

or frauds. e But the fraudulent act, to charge him must

a Badger v. Phinney, 15 Mass. Rep. 359. Roberts v. Wiggin, I N. H.

Rep. 73. Roof V. Stafford, 7 Cowen's Rep. 179. Parker, J., in Hamblett

V. Hamblett, 6 N. H. Rep. 339. Smith v. Evans, 5 Humphrey''s Tenn. R.

70. Kitchen v. Lee, N. Y. Ch. 3. N. Y. Legal Observer, 160.

b Conroev. Birdsall, 1 Johns. Cas. 127. Burley v. Russell, 10 N. H.

Rep. 184.

« Badger V, Phinney, 15 Mass. Rep. 359. .Fitts v. Hall, 9 N. H. Rep.

441. Com. Dig. Action on the case- for deceit, A. 10. In this last case,.

Lord Ch. B. Comyns, held an infant liable for deceit in obtaining a loan of

money on the fraudulent affirmation that he was of age. Burley v. Rus-

sel, sup. S. P.

d Stoolfoos V.Jenkins, 12 Serg. ^ Rawle.399.
e Fitts V. Hall, 9 N. H. Rep. 441, 448. They are liable for trespasses-

committed by them, even though acting by command of the father.

Humphrey v. Douglass, 10 Vermont Rep. 71.
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be wholly tortious ; and a matter arising ex contractu^

though infected with fraud, cannot be changed into a

tort in order to charge the infant in trover, or case, by a

change in the form of the action, a He is liable in trover

for tortiously converting goods intrusted to him, or for

fraudulently obtaining goods with an intention not to

pay for them;^ and in detinue, for goods delivered upon

a special contract for a specific purpose ;c andinasswmp-

sit for money which he has fraudulently embezzled.^

*An infant has a capacity to do many other acts *24^

valid in law. He may bind himself as an appren-

tice, or make a contract for service and wages, it being

an act manifestly fJt his benefit ; but, when bound, he

a Jennings v. Rundall, 8 Term. Rep. 335. Johnson v. Pie, 1 Lev. 169.

Vasse V. Smith, 6 Cranch, 226. West v. Moore, 14 Vermont R. 447.

Wilt V. Welsh, 6 Watts, 1. In this last case the decisions were elaborate-

ly considered, and it was held, that whenever the substantive ground of an

action against an infant is contract, as well as where the contract is stated

as inducement to a supposed tort, he is not liable : and the case of Camp-

bell V. Stokes, 2 Wendell, 137, was considered as opposed equally to prin-

ciple and authority. This last ciase was one of wilful and positive fraud

and tort on the part of the infant, and subsequent to the contract, and a

wilful and distinct wrong ; and the infant was held liable in trespass, and

I think, justly ; and the judgment was affirmed on error, and cited and

approved in Fitts v. Hall, 9 N. H. Rep. 445,

b Homer V. Thwing, 3 Pick. Rep. 492. Peigne v. Sutcliffe, 4 WCord,
387. Wallace v. Morss, 5 Hill N. Y. Rep. 391. His property is liable for

fines and costs on conviction of a public offence. Beasley v. The State, 2

Yerger's Tenn. Rep. 481.

< Mills V. Graham, 4 Bos. ^ Pull. 140. In New-York, the action of

detinue is abolished, and an action of trespass on the case may be brought

to recover damages even for a wilful injury, accompanied with force. By
this innovation, all nice questions concerning direct and consequential in-

juries are avoided. But the want of such an action as detinue to recover

a favourite or necessary specific chattel in specie, may be seriously felt.

N. Y. Revised Statutes, vol. ii. p. 553, sec. 15, 16.

d Bristow V. Eastman, 1 Esp. Rep. 172. By the N. Y. Revised Statutes^

vol. ii. p. 341 , sec. 12, no action relating to real property is to be delayed

by reason of the infancy of any defendant, and a guardian is to be ap-

pointed to defend his rights.
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cannot dissolve the relation. ^ The weight of opinion is,

that he may make a testament of chattels, if a male, at

the age of fourteen, and if a female, at the age of twelve

years, b He may convey real estate, held as a naked

trustee, under an order in chancery. The equity juris-

diction in this case, is grounded on the statute of 7 Anne,

c. 19, which has been re-enacted in this country, c and

extends only to plain and express trusts. Whatever an

infant is bound to do by law, the general rule is, that the

same will bind him if he does it without suit at law.d

If, therefore, he be a tenant in common, he may make a

reasonable partition. e He may discharge a mortgage on

due payment of the mortgage debt. His acts as execu-

tor, at the age of seventeen, will bind him, unless they

be acts which would amount to devastavit^

*243 There was no occasion, *said Lord Mansfield, g to

enumerate instances. The authorities are express,

that if an infant does a right act, which he ought to do,

and which he was compellable to do, it shall bind him.

We have already seen, that an infant of fourteen, if a

male, and twelve if a female, may enter into a valid con-

* Rex V. Inhabitants of Wigston, 3 Barnw. ^ Cress- 484. Wood v.

Fenwick, 10 Meeson ^ Welsby, 195.

b Harg. n. 83 to lib. 2 Co. Litt. Mr. Hargrave has collected all the con-

tradictory opinions on this point. The civil law gave this power to the

infant at the age of seventeen years, and this period has been adopted by

statute in Connecticut. In New-York, the period fixed by statute for an

infant to make a will of chattels, is the age of eighteen in males, and six-

teen in females. N. Y. Revised Statutes, vol. ii. p. 60.

c N. Y. Revised Statutes, vol. ii. p. 194, sec. 167. The New-York

statute declares, that whenever the infant is seised or possessed of any

lands by way of mortgage, or in trust only for others, the court of chancery,

on the petition of the guardian of the infant, or of any person interested,

may compel the infant to convey the same.

d Co. Litt. 172. a.

e Barrington v. Clarke, 2 Penn. Rep. 115.

f In New-York, he is declared to be incompetent, and I think very pro-

perly, to act as an executor or administrator. N. Y. Revined Statutes,

vol. ii. p. 69. Ihid. 75.

s 3 Burr. Rep. 1801.
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tract of marriage ; but he is not liable to an action, on

his executory contract, to marry, though the infant may
sue an adult on such a promise, a

(5.) Their marriage settlements.

In consequence of the capacity of infants, at the age of

consent, to contract marriage, their marriage settlements,

when reasonable, have been held valid in chancery ; but

it has long been an unsettled question, whether a female

infant could bind her real estate by a settlement upon

marriage. In Driiry v. Drury^^ Lord Ch. Northington

decided, that the statute of 27 Hen. VIII., which intro-

duced jointures, extended to adult women only, and that

notwithstanding a jointure on an infant, she might waive

the jointure, and elect to take her dower
;
and that a fe-

male infant could not,- by any contract previous to her

marriage, bar herself of a distributive share of her hus-

band's personal estate, in case of his dying intestate.

This decree was reversed in the house of lords,.upon the

strength of the opinions of Lord Hardwicke, Lord Mans-

iield, and the majority of the judges ;c and the great

question finally settled in favour of the capacity of the

female infant, to bar herself, by her contract before mar-

riage, of her right of dower in the husband's land, and to

her distributive share of her husband^s personal

estate. In New-York, *in a late case -in chan- *244

cery,d the question whether an infant could bind

herself by an ante-nuptial contract, was discussed at large

and it was held that a legal jointure settled upon an in-

* Hunt V. Peake, 5 CowerCs Rep. 475. In New-York, the court of

chancery is authorized to decree and compel the specific performance of

contracts by the infant who is a representative of the party making them.

N. Y. Revised Statutes, vol. ii. p. 194. sec. 169. As to the sale under the

direction of the court of chancery, of the real estates of infants, see preced-

ing Lecture.

b 2 Eden's Rep. 39.

e 2 Ihid. 60—75. Wilmofs Opinions, p. 177.

^ M'Cartee v. Teller, 2 Paige's Rep. 511.
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fant before marriage was a bar of her dower ; and that

an equitable provision settled upon an infant in bar of

dower, and to take effect immediately on the death of the

husband, and to continue during the life of the widow,

and being a reasonable and competent livelihood for the

wife under the circumstances, was also a bar. The ques-

tion still remains, whether she has the capacity to bind

her own real estate by a marriage settlement. Mr. Ath-

erly,a after reviewing the cases, concludes, that the weight

of the conflicting authorities was in favour of her capacity

so to bind herself But in Milner v. Lord Harewood^
Lord Eldon has subsequently held, that a female infant

was not bound by agreement to settle her real estate

upon marriage, if she did not, when of age, choose to

ratify it ; and that nothing but her own act, after the pe-

riod of majority, could fetter or affect it ; and in Temple

V. Hawley, 1 Sandford's Ch. R. 153, the Ass. V. Ch., in

a very elaborate and able judgment, held that a female

infant was not so bound by a marriage settlement of her

real estate, but that she might disaffirm it when she be-

came of age, and was sole. The Assistant Vice Chancel^

lor said, the preponderance of opinion, was, that the in-

fant could not elect after she became of age during cov-

erture to affirm it, though she might undoubtedly in

that case disaffirm it. The case of Slocomhe v. Glubby^

admitted that a male infant may bar himself by agree-

ment before marriage, either of his estate by the curtesy,,

or of his right to his wife's personal property
;
and both

the male and female infant can settle their personal es-

tate upon marriage. The cases of Strickland v. Croker^^

and Warhurton v. Lytton^^ are considered by Mr. Ather-

» Treatise on Marriage Settlement, p. 28—41.

b 18 Vesey, 259.

• 2 Bro. 545.

d2Ca«. in CA. 211.

• Cited in 4 Bro. 440.
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lya as favourable to the power of a male infant to settle

his real estate upon marriage, and that seems to be deci-

dedly his opinion. But since the decision of Lord Eldon,

in Milner v. Lord Harewood^ this conclusion

^becomes questionable
;
for if a female infant can- *245

not settle her real estate without leaving with her

the option, when twenty-one, to revoke it, why should

not the male infant have the same option ?

(6.) Suits in equity against them.

The law is so careful of the rights of infants, that if

they be made defendants at the suit of creditors, the an-

swer of the guardian ad lifenij does not bind or conclude

them.'' Such an answer in chancery, pro forfna, leaves

the plaintiff to prove his case, and throws the infant upon

the protection of the court. It was the maxim of the

Roman law, that an infant was never presumed to have

done an act to his prejudice pupillus pati posse non

intelligitiir.^ In decrees of foreclosure against an infant,

there is, according to the old and settled rule of practice

in chancery, a day given him when he comes of age,

usually six months, to show cause against the decree,

and make a better defence, and he is entitled to be called

in for that purpose by process of subpoenaA The decree

* Treatise on Marriage Settlements^ p. 42—45.

I) Eccleston v. Petty, Carthew's Rep, 79.

c Dig. 50. 17. 110.

d Thomas v. Gyles, 2 Vern. Rep. 232. Lord Ch. in Gary v. Bertie, ibid.

342. Sir Joseph Jekyll, in Eyre v. Countess of Shaftsbury, 2 P. Wms.

120. Napier v. Effingham, ibid. 401. Bennet v. Lee, 2 Atk. 529. Jack-

son v. Turner, 5 Leigh, 119. Miller v. Dennis, 3 Johns. Ch. Rep. 367.

Kelsall V. Kelsall, 2 Mylne ^ Keene, 409. In England, since the de-

murrer of the parol has been abolished by the statutes of 11 Geo. IV. and

1 W. IV. c. 47, an infant defendant is not entitled to have six months

given to him, after attaining the age of 21, to show cause against a decree.

Powys V. Mansfield, 6 Simons, 637. The distinction seems to be, that if

the decree directs the estate to be sold, the infant has not his six months,

but on a simple decree of foreclosure he is allowed the six months. Schole-
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in ordinary cases would be bad on the face of it, and

ground for a bill of review, if it omitted to give the infant

a day to show cause after he came of age ; though Lord

Redesdale held, in Bemiett v. Hamitl,^ that such an error

in the decree would not affect a bo?ia fide purchase at a

sale under it.b But in the case of decrees for the fore-

closure and sale of mortgaged premises, or for the sale of

lands under a devise to pay debts, the infant has no day,

and the sale is absolute. ^ In the case of a strict foreclo-

sure of the mortgagor's right without a sale, the infant

has his day after he comes of age, but then he is confined

to showing errors in the decree, and cannot unravel the

accounts nor redeem. ^

field V. Heafield, 7 Simons, 667. Unless statutory regulations dispense

with the rule in specific instances, as in partition and foreclosure, it is the

rule in New-York, that an infant is to have six months after coming of

age. to show cause against a decree. This must be done whenever the

inheritance is bound. The right of the parol to demur is abolished by

statute in New-York, in all cases of descent or devise. Harris v. Youman,

1 Hoffman's Ch. Rep. 178.

» 2 Sch. 4- Lef. 566.

k Lord Eldon, in 17 Vesey, 173. 178.

Booth T. Rich, I Vern. Rep. 395. Cooke v. Parsons, 2 Vern. Rep.

429. Prec. in Ch. 184. S. C. Mills v. Duncan, 3 Johns. Ch. Rep. 367.

d Mallack v. Galton, 3 P. Wms. 352. Bishop of Winchester v. Beaver.

3 Vesey, 317. Williamson v. Gordon, 19 Vesey, 114.

X0^
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LECTURE XXXII

OF MASTER AND SERVANT.

The last relation in domestic life, which remains to

be examined, is that of master and servant. The sever-

al kinds of persons who come within the description of

servants may be subdivided into (1) slaves, (2) hired ser-

vants, and (3) apprentices.

I. Of slaves.

Slavery, according to Mr. Paley,a may, consistently

with the law of nature, arise from three causes, viz : from

crimes, captivity, and debt. In the Institutes of Justin-

ian, ^ slaves are said to become such in three ways, viz :

by birth, when the mother was a slave
; by captivity in

war ; and by the voluntary sale of himself as a slave, by

a freeman above the age of twenty, for the sake of sharing

the price. Sir William Blackstone^ examines these cau-

ses of slavery, by the civil law, and shows them all to

rest on unsound foundations ; and he insists, that a state

of slavery is repugnant to reason, and the principles of

natural law. The civil law^ admitted it to be contrary

to natural right, though it was conformable to the usage

of nations. The law of England will not endure the ex-

istence of slavery within the realm of England. The in-

stant the slave touches the soil, he becomes free, so as to

be entitled to be protected in the enjoyment of his person

and property, though he may still continue bound to ser-

» Principles of Moral Philosophy, p. 158, 159.

b Inst. 1. 3. 4.

c Com. vol. i. p. 423.

d Inst. 1. 3. S.
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vice as a servant. ^ There has been much dispute in the

English books, whether trover would lie for a negro slave

;

and the better opinion is, that it will not lie, because the

owner has not an absolute property in the negro ; and

by the common law, it was said, one man could not have

a property in another, for men were not the subject of

property.^ In the case of Somersett, in 1772, who was a

negro slave, carried by his master from America to Eng-

land, and there confined, in order to be sent to the West

Indies, he was discharged by the K. B. upon habeas cor-

pus^ after a very elaborate discussion, and upon the

ground that slavery did not and could not exist in Eng-

land, under the English law.c The Scotch lawyers**

mention the case of K?iight, a negro slave, brought from

the West Indies to Scotland, by his master, in 1773 ;
and

as the slave refused to continue in his service, he applied

to the courts in Scotland for assistance, to compel his

slave to return to him. It was held, that slavery was

a 1 Blacks. Com. 424.

b Smith V. Gould, 2 Salk. Rep. 6GG. 2 Lord Raym. 1274. Contra

Butts V. Peuny, 2 Lev. Rep. 210, and Lord Hardwicke, in Pearne v. Lisle,

Amh. Rep. 75. Mr. Justice Best, in Forbes v. Cochrane, 2 Barnw. ^ Cress.

448, .3 Dowl ^ Ryl. 779. S. C, said, that the judges were above the age

in which they Jived and stood upon the high ground of natural right, when

they declared, that in England human beings could not be the subject

matter of property. He insisted, that the moment a slave put his foot on

board a British man-of-war, out of the waters of colonial jurisdiction, he

became free. This is the law now in France, and as soon as the slave

lands on the French soil he is free. The decision in the case last men-

tioned was, that if a slave from a slave-holding state or country, gets out

of the territory and under the protection of British jurisdiction, without any

wrongful act done by the party giving that protection, he becomes free,

and the English law protects him from being reclaimed. The doctrine of

the supreme court of the United States, in Prigg v. The Commonwealth of

Pennsylvania, IG Peters' Rep. 539, was to the same effect, for it was de-

clared that a state of slavery was a mere municipal regulation, and no

natiouw as bound to recognize the state of slavery as to foreign slaves within

its territory.

• Loft's Reports, 1. Harg. State Trials, vol. xi. p. 339.

<i 1 Ersk Inst. 159. Karnes' Principles of Equity, vol. ii. p. 134.
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not recognized by the law of Scotland, and that the claim

of the master to the perpetual service of the negro, was

inadmissible, for the law of Jamaica did not apply to

Scotland, and the master's claim was consequently re-

pelled by the sheriff's court, and by the court of ses-

sion.

But though personal slavery be unknown in England,

so that one man cannot sell, nor confine and export an-

other, as his property, yet the claim of imported

slaves for wages, ^without a special promise, does *249

not seem to receive the same protection and sup-

port as that of freeman. ^ Mr. Barrington, who has given

a very strong picture of the degradation and oppression

ofthe tenants, under the English tenure of pure villenage,b

is of opinion, that predial servitude really existed in Eng-

land, so late as the reign of Elizabeth ;
and that the ob-

servation of Lilburn, that the air of England was, at that

time, too pure for a slave to breathe in was not true in

point of fact. Be that as it may, there is no such thing

now as the admission of slaves or slavery, in the sense

of the civil law, or of the laws and usages in the West

Indies, either in England, or in any part of Europe
;
and

it is very generally agreed, that the African slave trade

is unjust and cruel.

c

It is no less true than singular, that personal slavery

prevailed with uncommon rigour in the free states of an-

tiquity ;
and it cannot but diminish very considerably

our sympathy with their spirit, and our reverence for

their institutions. A vast majority of the people of an-

1 Alfred V. Marquis of Fitz James, 3 Esp. Cas. 3. The King v. The In-

habitants of Thames Ditton, 4 Doug. Rep. 300. Where a West India

slave accompanied her master to England, and voluntarily returned back to

the West Indies, it was held, that the residence in England did not finally

emancipate her, and she became a slave on her return, though no coercion,

could be exercised over her while in England. The Slave Grace, 2 Hagg.

Adm. Rep. 94.

t> Observations on the Statutes, chiefly the more ancient, p. 232—241.

« See infra, p. 254, n. a.

YoL. II. 23
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cient Greece were in a state of absolute and severe slave-

ry. The disproportion between freemen and slaves, was
nearly in the ratio of thirty thousand to four hundred

thousand.^ At Athens they were treated with more hu-

manity than in Thessaly, Crete, Argos, or Sparta ; for at

Athens the philosophers taught and recommended hu-

manity to slaves, as a sure test to virtue. They were

entitled to sue their master for excessive ill-usage, and

compel him to sell them ; and they had also the privi-

lege of purchasing their freedom. ^^ In the Roman re-

public, the practice of predial and domestic slavery

*250 was equally 'countenanced, and still more abused.

There were instances of private persons owning

singly no less than four thousand slaves ;« and by the

Roman law, slaves were considered in the light of goods

and chattels, and could be sold or pawned. They could

» 1 Miff. Hist. 355. A small aristocracy govenied Attica, while the soil

was cultivated by a working class of 400,000 slaves, and a similar dispro-

portion existed throughout Greece. The Island of iEgina is stated to have

held at one time 470,000 slaves, a large proportion of whom were agricul-

tural serfs. The slave population of Corinth, in her greatest prosperity,

was rated at 460,000 slaves. According to a learned article on " the de-

mocracy of Athens," in the New-York Review for July, 1840, the whole

number of slaves in Attica was about 365,000 to 95,000 citizens, and 45,000

resident foreigners. Even Aristotle considered the relation of master and

slave, just as indispensable in every well- ordered state, as that of husband

and wife. Arist. Pol. b. 1. eh. 1.

fc Potter's Antiq. of Greece, 57—67—72. 3 St. John on the Manners

and Customs of Ancient Greece, 18. 19. 22.

c 1 Gibbon's Hist. p. 66—68. Hume, in his Essay on the Populousness

•/ Ancient Nations, says, that some great men among the Romans pos-

sessed to the number of 10,000 slaves. In the Augustan age one half of

the population of the Roman world (and the whole population was estima-

ted at 120 million of souls) were slaves, 1 Gibbon's Hist. 68. Mr. Blair,

in his Inquiry into the State of Slavery among the Romans, (1833,) as-

signs as many as three slaves to every free person in Italy in the time of

the Emperor Claudius. Almost all the agricultural, as well as domestic

labour, was performed by slaves, even from the time of Tiberius Gracchus.

Plutarch's Life of T. Gracchus. Hooke's Roman History, h. 6. ch. 7.

Barbarian captives taken in war, were considered slaves and purchased by

slave merchants for the Italian market.
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be tortured, and even put to death, at the discretion of

their masters.^ By a succession of edicts, which huma-

nity, reason and poHcy dictated, and which were enact-

ed by Claudius, Hadrian, and Antoninus Pius, the juris-

diction of life and death over slaves was taken from their

masters, and referred to the magistrate ; and the Ergas-

tula, or dungeons of cruelty, were abolished.b

The personal servitude which grew out of the abuses

of the feudal system, and to which the Germans had been

accustomed, even in their primitive settlements, was ex-

ceedingly grievous ;c but it is not supposed to have

equalled, in severity or degradation, the domestic slave-

ry of the ancients, or among the European colonies on

this side of the Atlantic. The feudal villein of the lowest

order was unprotected in his property, as against seizure

by his master, and was subjected to the most ignoble

services ;
but his circumstances distinguished him mate-

rially from the Greek, Roman, or West India slave. No

person, in England, was a villein in the eye of the law,

except in relation to his master. As to him quicquid ac-

a Inst. 1. 8. 1. Taylor's Elem. of the Civil Law, p. 429. By the lex

Aquilia, passed soon after the era of the twelve tables, the killing of a

slave by a third person, was put upon the same ground as the killing of a

quadruped, and a pecuniary recompense was to be made to the owner.

When a master was murdered by one of his domestic slaves, all the slaves

of his household at the time were to be put to death ; and Tacitus gives a

horrible instance, in the time of Nero, of the application of this atrocious

law in the case of the murder of Pedanius Secundus, a man of consular

rank, and who possessed 400 domestic slaves, who were all put to death,

and with the approbation of the senate. Tacit. Ann. lib. 14. sec. 42—45.

For the Roman law, see ibid. 13. 32.

b 1 Gibbon, ubi supra, p. 65. Inst. 1. 8. 2. Taylor's Elem. of the

Civil Law, 433—435. The horrible cruelties inflicted upon the slaves, in

ancient times, and particularly by the Romans, and the barbarous manners,

and loss of moral taste and just feeling, which were the consequence, are

strikingly shown and illustrated from passages in the classics, by Mr.

Hume, in his very learned Essay on the Populousness of Ancient Nations.

e See a picture of the degradation and rigours of personal servitude

among the Gothic barbarians of Gaul. Gibbon's Hist. vol. vi. p. 359—362,

8vo. edit. Robertson's Charles V., vol, i. note 9.
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quiritur servo acquiritur domino. In villenage in gross,

all acquisitions of property, real and personal, made by

the villein, belonged to his lord. To all other per-

*251 sons *he was a freeman, and as against them he

had rights of property ; and his master, for exces-

sive injuries committed upon the vassal, was answerable

at the king's suit, a So, also, the life and chastity of the

female vassal, even of the lowest degree, were protected,

(feebly, probably, in point of fact, but effectually in point

of law,) by the right of prosecution of the lord, through

appeal by or on behalf of the injured vassal.

^

Las Casas, the Spanish bishop of Chiapa, with the

view of relieving the oppressed Indians from the most

cruel and fatal slavery, and after all other expedients had

failed, proposed to the Spanish government to substitute

the hardy Africans for the feeble Indians. This was in

1517 ; and the Emperor Charles Y. granted a patent to

certain persons to supply the Spanish Islands with slaves.

The importation of negro slaves into the Spanish colo-

a Co. Lift. 116, 117. 119. Villeins, says Lord Coke, 2 Inst. 45, are

free against all men, saving their lord. The lord was indictable for maim-

ing his villein, but the latter was not entitled to his appeal of mayhem for

he could not hold his damages if he received any ; and for a similar reason,

the villein could not have an appeal of robbery, for all his goods belonged

to his lord. Lift. sec. 194. Co. Litt. 123. b. In the Anglo-Saxon period,

the power of lords over their slaves was not quite absolute. If the mas-

ter beat out a slave's eye or tooth, the slave recovered his liberty. If he

killed him, he paid a fine to the king. L. L. Alf. Lamb. Arch. p. 17. At

the time of the Norman conquest, the greater part of the land in England

WBs cultivated by slaves, and the free tenants were extremely few in com-

parison. Turner's Hist of England during the Middle Ages, vol. i. 135,

The code of the Visigoths in Spain was honorably distinguished from the

Salic law and other codes of the barbarians in the moderation of its pro-

visions respecting slaves. By the Visigothic code the slave was allowed to

acquire property and purchase his freedom, and it provided for his person-

al security against the extreme violence of his master. See the Fuero

Juzgo as cited by Mr. Prescott, in his History of the Reign of Ferdinand

^ Isbabella, vol. i. Int. p. 35, note.

b Littleton's Ten. sec. 189, 190. 194. Hallam's View of the Middle

Ages, vol. i. p. 122. 124 vol. ii. p. 199.
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nies had commenced as early as 1501, and was continued

under the sanction of the Spanish monarchs. ^ Las Casas

is said, therefore, to have chosen between two existing

evils. He wished to eradicate the greater by re-

sorting to the lesser. b Soto, the Dominican, and con-

fessor of Charles V., and professor in the university of

Salamanca, was a more consistent, if not a more illustri-

ous opponent of slavery. He boldly attacked the

African slave trade, from the very beginning of it, as ini-

quitous
;
and by his influence with his master, he pro-

cured an edict, in 1543, tending to mitigate slavery in

the colonies.^

*Sir John Hawkins was the first Englishman *252

who, in 1562, introduced the practice of buying or

kidnapping negroes in Africa, and transporting and sell-

ing them for slaves in the West Indies. In 1620, a Dutch

vessel carried a cargo of slaves from Africa to Virginia

;

and this, says Chalmers,^ was the sad epoch of the in-

troduction of African slaves into the English colonies on

this continent. The Dutch records of New-Netherlands

* Bancroft's History of the United States, vol. i. p. 182, 183. The

Spaniards and Portuguese dealt in the traffic of African negroes, as slaves,

even before the discovery of America. Ibid. vol. i. p. 178, 179.

b Irving's Life of Columbus, vol. iii. App. No. 26. Our learned and

ingenious countryman endeavours to relieve the memory of this excellent

man from reproach for this most reprehensible act, by showing the general

benevolence of his motive. Bryan Edwards, in his History of the British

Indies, vol. ii. ch. 2, spiritedly undertook the same task.

• Dominic Soto's Treatise, De Justitia et Jure, and which very scarce

book the author of a learned article in the Edinburgh Review, vol. xxvii. p.

230, had seen and read, is said to contain a strong condemnation of the

African slave trade. Slavery existed in a very mild form among the Mexi-

cans prior to the conquest of their country by Cortez. The slave was

allowed to have his own family, to hold property, and even other slaves.

Intermarriage was allowed between slaves and freemen. His children

were free, for no one could be born to slavery in Mexico ; an honorable

distinction, says Mr, Prescott, (^Hist. of the Conquest of Mexico, vol. 1.

37,) not known, he beheves, in any civilized community where slavery has

been sanctioned.

d Political Annals, p. 49.
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allude to the existence of slaves in their settlements

on the Hudson, as early as 1626 ^^ and slavery is men-

tioned in the Massachusetts laws between 1630 and
1641. b Domestic slavery having thus inauspiciously

commenced, it continued and increased throughout

the United States when they were colonies of Great

Britain. It exists to this day in all the southern states

of the Union ; but it has become extinct in New-York

and the eastern states, and probably it is in the course of

abatement and extinction in some others. In Pennsylva-

nia, by an act of March 1st, 1780, and in New-Jersey,

by acts of February 14th, 1784, and of the 24th Febru-

ary, 1820, passed for the gradual extinction of slavery,

this great evil has been removed from them, and all chil-

dren born of a slave after the 4th day of July, 1804, were

declared free. In Massachusetts, it was judicially de-

clared, soon after the revolution, that slavery was virtu-

ally abolished by their constitution, and that the issue of

a female slave, though born prior to their constitution,

and as early as 1773, was born free.c But though this

be the case, yet the effect of the former legal distinctions

is still perceived, for by statute, a marriage in Massachu-

setts between a white person and a negro, Indian or mu-

latto, is absolutely void.d In Connecticut, statutes were

passed in 1784 and 1797, which have, in their gentle and

gradual operation, nearly, if not totally, extinguished

slavery in that state, e

» Moulton's History of New-York, vol. i. p. 373.

b Massachusetts Historical Collections, vol. iv. p. 194. The government

and people of Massachusetts, in 1645 and 1646, resented the first importa-

tion of African slaves into the colony as a heinous crime. Winthrop's

History, vol. ii. p. 245. 379, 380. Bancroft's History, vol. i. p. 187.

c See Winchendon v. Hatfield, 4 Mass. Rep. 128, and Littleton v. Tuttle,

ibid. note.

d Dane's Abr. ch. 46. art. 2. sec. 3. Mass. Revised Statutes, 1835.

This prohibition was repealed since 1835. In Virginia it is an indictable

ofFence. 1 R. C of Virginia, 275,

• Reeve's Domestic Relations, p. 340. Statutes of Connecticut, 1821,
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I shall not attempt, nor have I at *hand the means to

collect and review the laws of all the southern states on

this subject of domestic slavery. They are, doubtless,

as just and as mild as is deemed, by those governments,

to be compatible with the public safety, or with the ex-

istence and preservation of that species of property
;
and

yet, in contemplation of their laws slaves are considered,

in some respects, though not in criminal prosecutions, as

things or property, rather than persons, and are vendible

as personal estate. They cannot take property by de-

scent or purchase, and all they find, and all they hold,

belongs to the master. They cannot make lawful con-

tracts, and they are deprived of civil rights. They are

assets in the hands of executors, for the payment of debts,

and cannot be emancipated by will or otherwise, to the

prejudice of creditors. * Their condition is more anala-

p. 428. There were 25 slaves remaining in Connecticut in 1830. la

1774, the importation of slaves into that state was prohibited. In Rhode-

Island no person could be born a slave on or after the 1st of March, 1784.

In New-Hampshire and Vermont, slavery was abolished by their respec-

tive constitutions ; and it was a fundamental, and declared to be an unalter-

able provision in the ordinance of congres-j of July 13th, 1787, for the gov-

ernment of the territory of the United States, north-west of the river

Ohio, that there should be neither slavery, nor involuntary servitude in the

said territory, otherwise than in the punishment of crimes. This provision

effectually prevented the introduction of slavery into any of the states

north of the Ohio, and included in what was then called the North-Wes-

tern Territory of the United States.

a Executors of Walker v. Bostick, 4 Dessau. S. C Rep. 266. Brandon

V. Huntsville Bank, 1 Stewart's Alah. Rep. 320. Pleasants v. Pleasants,

2 CalVs Rep. 319. The State v. Philpot, Dudleys Geo. Rep. 46. Nancy

V. Snell, 6 Dana's K. Rep. 149. Bricoe v. Wickliffe, Ibid. 165. Ibid

195. Fable v. Brown, 2 Hill's S. C. Ch. Rep. 396. Gregg v. Thompson,

2 Mill's Con. Rep. 331. Bland «& ^V. v. Negro Dowling, 9 Gill ^ John-

son, 19. Revised Statutes N. C. c. 89. sec. 24. View of the Laws of

Virginia relative to Slavery, Am. Jar. No. 13. Civil Code of Louisiana,

art. 35. 173. Act of Maryland, lldS, ch. 101. Laws of South Carolina,

Brevard's Digest, 229. In Louisiana, slaves are considered as real estate

and descend as such, whereas in Maryland, Virginia, S. Carolina and Mis-

souri, they are regarded as personal property. In Kentucky the law on

his subject is anomalous. Slaves are for most purposes regarded as
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gous to that of the slaves of the ancients, than to that of

the villeins of feudal times, both in respect to the degra-

dation of the slaves, and the full dominion and power of

the master. The statute regulations follow the principles

of the civil law in relation to slaves, and are extremely-

severe, but the master has no power over life or limb

;

slaves are still regarded as human beings under moral

responsibility as to crimes : and the severe letter of the

laws is softened and corrected by the humanity of the

age, and the spirit of Cliristianity.a The laws of some

of the southern states manifest, likewise, great jealousy

in respect to any external influence or communications,

calculated to render the slave population discontented

with their condition.^ These severe penal restrictions

personal property, and yet so far as respects wills, they are by statute de-

clared to be real estate, and they descend sub modo to the heir. In Massa-

chusetts, under the colony administration, slaves were property, transferable

like chattels, and were assets in the hands of executors and administrators,

and the issue of female slaves followed the condition of the mother. Parsons,

Ch. J. 4 Mass. Rep. 127. In Tennessee, Georgia and Arkansas, property in

slaves is protected specially by the constitution, which declares that the

legislature shall have no power to pass laws for the emancipation of slaves,

without the consent of the owner. But as the Ch. Justice observed, in the

case of the Commonwealth v. Avis, 18 Pick. 216, the laws that regard

slaves as property are local, and only apply so far as such laws propria

vigore can operate. Such local laws do not make them personal property

generally, and in Williams v. Ash, 1 Hoxcard's V. S. Rep. 1, it was held

that a bequest of a slave by will with a conditional limitation of freedom to

the slave, if sold by the legatee, took effect on the sale. The limitation

over in favour of the slave if sold, was valid.

* Stroud's Sketch of the Laws relating to Slavery Phil., 1827, passim.

Ruffin, J., in the case of The State v. Mann, 2 Dev. N. C. Rep. 263. The

State V. Jones, Walker's Miss. Rep. 83. The State v. Phiipot, Dudley's

Geo. Rep. 46.

b In Georgia, by an act, in 1829, no person is permitted to teach a slave,

negro, or free person of colour, to read or write. So, in Virginia, by statute,

in 1830, meetings of free negroes, to learn reading or writing, is unlawful,

and subjects them to corporal punishment ; and it is unlawful for white

persons to assemble with free negroes or slaves, to teach them to read or

write. The prohibitory act of the legislature of Alabama, passed in the

session of 1831-2, relative to instruction to be given to the slave, or free

coloured population, or exhortation, or preaching to them, or any mischiev-
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must have proceeded from the strong and fearful appre-

hension, that the kind of knowledge and instruction

which are interdicted, would greatly increase the means,

capacity and tendency of slaves to combine for purposes

of mischief and insurrection. The great principle of

self-preservation doubtless demands, on the part of the

white population dwelling in the midst of such combus-

tible materials, unceasing vigilance and firmness, as well

as uniform kindness and humanity. The evils of do-

mestic slavery are inevitable, but the responsibility does

not rest upon the present generation, to whom the insti-

tution descended by inheritance, provided they have en-

deavoured, by all reasonable means, to arrest or mitigate

the evil.a- We will close this division of the subject,

ous influence attempted to be exerted over them, is sufficiently penal

Laws of similar import are presumed to exist in the other slave -hoi ding

states ; but in Louisiana the law on the subject is armed with tenfold

severity. It not only forbids any person teaching slaves to read or write,

but it declares that any person using language, in any public discourse,

from the bar, bench, stage, or pulpit, or any other place, or in any private

conversation, or making use of any signs or actions, having a tendency to

produce discontent among the free coloured population, or insubordination

among the slaves, or who shall be knowingly instrumental in bringing into

the state any paper, book, or pamphlet, having the like tendency, shall,

on conviction, be punishable with imprisonment or death, at the discretion

of the court.

a By the statute of 3 and 4 William IV., ch. 73, slavery ceased through-

out the British colonies in the West Indies and elsewhere, on the 1st of

August, 1834. The then existing slaves were to become apprenticed

labourers. The term of their apprenticeship was to cease partly on the 1st

of August, 1838, and totally on the 1st of August, 1840, when the black

and coloured population would become altogether free. The sum of

twenty millions sterling, was to be distributed, in certain proportions, and

on certain conditions, to the West India planters, as a compensation for

the loss of their property in the slaves, by the force and operation of the

statutes. This statute will remain forever a memorable event in the annals

of British legislation. It is entitled an Act for the abolition of slavery

throughout the British colonies; for promoting the industry of the manu-

mitted slaves ; and for compensating the persons hitherto entitled to the

services of such slaves. The title itself is declaratory of the boldness of

the design, and the sense of justice and benevolence which accompanied

its latter provisions.
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with a brief historical detail of the laws of New-York

concerning the origin, progress, and final extinction of

domestic slavery. Our domestic annals afford sufficient

matter of alternate humiliation and pride, for painful and

for exulting contemplation.

The system of domestic slavery, under the colony

laws of New-York, was as firmly and rigourously estab-

lished as in any part of the country ; and, as it would

seem, with more severity than in either Massachusetts

or Connecticut, fin the year 1706, it was declared by

statute, a that no slave should be a witness for or ag^jinst

any freeman, in any matter, civil or criminat^b^ The
consequence of this was, that a slave found alone, could

be beaten with impunity by any freeman, without cause.)

It was shortly after en acted, ^ that if any slave talked

impudently to any Christian, he should be publicly

whipped, at the discretion of any justice of the peace,

not exceeding forty stripes. By successive acts of the

colonial assembly, passed in 1702, 1712, and 1730,^

*255 the debasement *of the civil condition of slaves

was,greatly augmented. The master and mistress

were authorized to punish their slaves at discretion, not

extending to life or limb, and each town was authorized

to appoint a common whipper for their slaves, to whom
a salary was to be allowed. If guilty of any of the nu-

merous capital offences of that day, they were to be tried

by three justices of the peace, and five freeholders, and

were denied the benefit of the testimony of their asso-

* Colony Laws, Smith's edit. vol. i. p. 69.

b This disability was applied to slaves by the other colonies. In Ken-

tucky, by a statute as late as 1798, no negro, mulatto, or Indian, can be a

witness, except in cases in which negroes, mulattoes, or Indians alone

should be parties. But this restriction is understood to apply only to testi-

mony in suits pending between the parties, and does not disqualify /reewen

of colour to take an oath and swear to facts in every case in which a white

man may be concerned. 1 Dana-'s Ken. Rep. 467.

c Colony Laws, vol. i- p. 72.

d Ibid. vol. i. p. 193—199. Bradford's edit, of the Colony Laws, 1719.
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ciates, if in their favour, though it might be used against

them ; and they were to be put to death in such a man-

ner as this formidable tribunal thought proper, a

In the year 1740, it was observed by the legislature,

that all due encouragement ought to be given to the di-

rect importation of slaves and all smuggling of slaves

condemned as " an eminent discouragement to the fair

trader." b

Such were the tone and pohcy of the statute law of

,New-York on the subject of domestic slavery, during the

whole period of the colony history ;
but after the era of

our independence, the principles of natural right and civil

hberty were better known and obeyed, and domestic

slavery speedily and sensibly felt the genial influence of

the revolution. The first act that went to relax the sys-

tem, was passed in 1781, and it gave freedom to all

slaves who should serve in the American army for the

term of three years, or until regularly discharged.^ A

more liberal provision was made in 1786, by which all

slaves, becoming pubhc property by attainder, or confis-

cation of their master's estates, were immediately set free
;

and if unable to maintain themselves, they were to be

supported by the state.^ These were only partial

alleviations *of a great public evil. In 1788, a *256

more extensive and effectual stroke was aimed at

the practice of domestic slavery. It put an absolute

stop to all further importation of slaves after the first of

« They were occasionally adjudged to the stake ; and an execution of

this kind, and probably the last of this kind, was witnessed at Poughkeepsie

shortly before the commencement of the revolutionary war.

b Colony Laws, vol. i. p. 283, 284. It ought, however, to be noted, in

honour of the laws promulgated under the early administration of the

colony by the Duke of York, and known as the Duke's Laws, and which

continued in force from 1665 to 1683, that it was forbidden to a " christian

to keep a slave, except persons adjudged thereto by authority, or such as

have willingly sold or shall sell themselves." See an analysis of the duke's

laws in Thompson's History of Long- Island, New-York, 1839, p. 102, and

which contained many wise and just provisions.

c Act of N. Y., March 20th, 1781, ch. 32, sec. 6.

d Act of May 1st, 1786, ch. 58, sec. 29, 30.
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June, 1785, by prohibiting future sales of such slaves.

Facilities were also given to the manumission of slaves.

The penal code was greatly meliorated in respect to

slaves. In capital cases, they were to be tried by jury,

according to the course of the common law, and the tes-

timony of slaves was made admissible for, as well as

against each other, in criminal cases. a In one single

case, the punishment of slaves was made different from

that of whites. If convicted of crimes under capital, and

the court should certify transportation to be a proper pun-

ishment, they might be transported to foreign parts by

the master.^ In 1799, the legislature took a step towards

the final removal, as well as the intermediate mitigation

of this evil. They commenced a system of laws for the

gradual abolition of slavery. ^ It was declared, that

every child born of a slave within the state, after the 4th

of July, 1799, should be born free, though liable to be

held as the servant of the proprietor of the mother, until

the age of twenty-eight years in a male^and twenty-five

in a female, in like manner as if such pbrsons had been

bound by the overseers of the poor to service for that pe-

riod. This law was further enlarged and improved in

1810, and it was then ordained,<i that the importation of

slaves, except by the owner, coming into the state for a

residence short of nine months, should be absolutely pro-

hibited, and every slave imported contrary to the act was

declared free. All contracts for personal service, by any

person held or possessed as a slave out of the state,

was declared to be void ;
and to entitle a person to

*257 claim the services of a person born of a slave, *after

the 4th of July, 1799, he must have used all rea-

a Act of February 22d, 1788, ch 40. This act was hostile to the impor-

tation of slaves as an article of trade, and not to the existance of slavery

itself, for it re-enacted the rule of the civil law, that the children of female

slaves should follow the state and condition of the mother.

b Act of March 22d, 1790, ch. 28.

« Act of March 29th, 1799, ch. 62.

d Act of March 30th, 1810, ch. 115.
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sonable means to teach the child to read, or, in default,

the child would be released from servitude after the age

of twenty-one.

These provisions were all incorporated into the act of

the 9th of April, 1813, which contained a digest of the

existing laws on the subject of slavery. Under the ope-

ration of those provisions, slavery very rapidly dimin-

ished, and appearances indicated, that in the course of the

present generation, it would be totally extinguished.

Those that were slaves on the 4th of July, 1799, and

not manumitted, were the only persons that were slaves

for life, except those that were imported prior to the 1st of

May, 1810, and remained with their former owners

unsold. No slave imported since the 1st of June, 1785,

could be sold; and no slave imported since the 1st of

May, 1810, could be held as a slave
;
and no person bom

withm the state since the 4th of July, 1799, was born a

slave. At last, by the act of 31st of March, 1817,a

which digested anew all the former laws on the subject,

provision was made for the complete annihilation of

slavery in about ten years thereafter, by the section which

declared " that every negro, mulatto, or mustee, within

the state, born before the 4th of July, 1799, should, from

and after the 4th day of July, 1827, be free." After the

arrival of that period, domestic slavery became extin-

guished in the state, and unknown to the law, except

in the case of slaves brought within the state by persons

as travellers, and who do not reside or continue therein

more than nine months. b In the language of the New-

a Laws of New-York, sess. 40, ch. 137.

b Act sM^ra, sec. 15, and Act. sess, 42, ch. 141, sec. 3. N. Y. R. S.

vol. i. 657. This latter provision does not appear in the edition of the

new R. S. of N. Y. in 1846. This exception in favor of the master vol-

untarily bringing his slave into the state temporarily as a traveller, pre-

vails also by statute in Rhode-Island, New-Jersey, Illinois and Pennsyl-

vania ; and it is an act of comity on the part of the state, and was not

required by the constitution of the United States, (art. 4, sec. 2, note 3,)

nor by the act of congress of Feb. 12, 1793, ch. 7, made in pursuance
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York Revised Statutes,^ '-'every person born within the

state is free
;
every person hereafter born within the state

shall be free ; and every person brought into the state as

thereof, for they only apply to persons escaping, or being fugitives from

service or labour. The Law of Illinois enforces the comity due to travellers

in passing over the state by protecting his property and especially his slave

whom he brings with him for his temporary use, and the slave does not

thereby constitutionally become free, and the law makes it penal to harbor

or conceal a slave so temporarily brought into the state for his master's

service. They consider the protection of the property in such cases to be

required by a liberal international comity. Willard v. The People, 4 Scam.'

mon, 461. Again in Eells v. The People, 4 Scammon, 498, the state laws

providing for punishing persons who secrete or harbor slaves who are in

the state by the consent and in the service of the master as a traveller, is

vindicated as constitutional under the constitution of the United States

and of the State. The constitutions of the state of Georgia of 1798 and of

Florida of 1839, for the better protection of the slave property in that state

denies to the legislature the power to pass laws for the emancipation of

slaves without the consent of the owners, or to prevent emigrants to that

state from bringing with them such persons as are slaves by the laws of

any of the United States. On the other hand the constitution of the latter

state confers upon the legislature the power to pass laws to prevent free

persons of colour from emigrating to that state, or from being discharged

from any vessel in any of the ports of Florida.

The legislature of New-York has gone as far as it was doubtless deemed

competent for them to do, to protect " free citizens or inhabitants of the state"

from being imprisoned or reduced to slavery in any other state. It makes

it the duty of the governor if any such person be kidnapped or transported

out of the state to be held in slavery, or be wrongfully imprisoned or held

in slavery " by color of any usage or rule of law prevailing iu such state"

to procure his liberty and to employ an agent for that purpose to take the

legal measures to effect his restoration. 1 N. Y. R. S. 3d edit. 172.

In Massachusetts, where no such state statute exists, it was held, in

August, 1836, in the case of the slave child Med, before the supreme court,

that if a slave be voluntarily brought into Massachusetts by his master, or

comes there with his consent, the slave becomes free, and cannot be

coerced to return. The court on habeas corpus, discharged the child from

the custody of its mistress. See also to the same point the case of Com-

monwealth V, Avis, 18 Pickering, 193. Commonwealth v. Taylor, 3

Metcalf's Rep. 72. On the other hand, it was held, in the case of John-

son V. Tompkins, 1 Baldwin's C. C. U. S. 571, that the master from an-

other state may pursue and take his fugitive slave without warrant. He

may arrest him any where and at any time, and no person has a right to

oppose the master in the act, or to demand proof of property. The consti-

tution and laws of the United States secure this right to reclaim fugitiv*

* Vol. i. p. 659, sec. 16.
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a slave (with the exception in favour of travellers) *shall

be free." But though slavery he practically abolished in

New-York, the amended constitution of 1821, art. 2,

placed people of colour, who were the former victims of

the slave laws, under permanent disabilities as electors,

by requiring a special qualification as to property, pe-

culiar to their case, to entitle them to vote.b

held, that if a slave from such a state goes lawfully into a noii-slave-hold-

ing state, and acquires a domicil there with his master, or is emancipated

there by his master, he becomes emancipated and ceases to be a slave on

his return. But if he be carried there by his master for a temporary pur-

slaves against state legislation. In some of the slave-holding states, it is

pose and returns, his state of slavery is resumed. Lunsford v. Coquillon,

14 Martin's Lou. Rep. 405. 2 Marshall's Ken. Rep. 467. Graham v.

Strader, 5 B. Monroe, 173. Blackmore v. Phill, 7 Yerger, 452. See

also the case of the slave, Grace, in 2 Hagg. Adm. Rep. 94. In the case

of Marie Louise v. Marot, 9 Lou. Rep. 473, and of Smith v. Smith, 13

Lou. Rep. 441, the doctrine of emancipation would seem to be carried fur-

ther than in the above cases, for where a slave was carried by the owner

to France, where slavery was not tolerated, and under the operation of

whose laws the slave became immediately free, and was brought back to

Louisiana, it was held that the slave being free for one moment in France,

could not be reduced again to slavery in Louisiana. Thomas v. Geneies,

16 Lou. Rep. 483. S P. In Connecticut, a similar decision to that in

Massachusetts, was made by its supreme court in June, 1837. It was the

case of a female slave, brought by her master from Georgia for a tempo-

rary residence, and the court held, that the master, having left the slave

in Connecticut on a temporary absence from the state, she became forth-

with free. Jackson v. Bullock, 12 Conn. Rep. 38.

i> This disability was continued in the Revised Constitution of New York

of 1846, though the convention submitted to "^he test of popular suffrage,

the question whether colored male citizens should have the right to

vote without any such restriction, and a large majority of the elector*

of the state, in November, 1846, answered the question in the negative.

In most of the United States, there is a distinction in respect to politi-

cal privileges, between free white persons and free coloured persons of Af-

rican blood ; and in no part of the country, except in Maine, do the latter, in

point of fact, participate equally with the whites, in the exercise of civil and

political rights. The manumission of slaves is guarded, in some, at least, of

the slave-holding states, from abuse and public mischief, by legislative pro-

visions. Thus, for instance, in Tennessee, a deed or will emancipating a

slave is not void, but it communicates to the slave only an imperfect right,

until the state has assented to the act. The statute of 1777, authorizing

the county courts to give the assent of the government to the manuraie-
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II. Of hired servants.

The next class of servants which I mentioned, are

aion of slaves, restricted the assent to cases where the slave had rendered

meritorious services. The act of 1801 repealed that part of the act of

1777, requiring the slave to have rendered meritorious services as a condi-

tion of the emancipation, and the county courts were to exercise their

sound discretion in giving or withholding the assent. The act of 1829

vested the same discretion in the chancellors of the state. The act of 1831

required that slaves, upon being emancipated, be removed beyond the

limits of the state ; and, in accordance with the policy of the act, the

courts are bound to make it a condition of the assent to the manumission,

that security be given that the emancipated slave be forthwith removed

beyond the limits of the United States, and no free negro is permitted to

enter that state or return to it. See Fisher v. Dabbs, 6 Yerger's Tenn.

Rep.W^, where Ch. J. Catron gives a strong picture of the degradation

of free negroes living among whites, without motive, and without hope.

In Virginia and Kentucky, it is understood that slaves can be set free

by will without the concurrence of the state. The amended constitu-

tion of Tennessee, of 1834, prohibits the legislature from passing laws

for the emancipation of slaves, without the consent of the owners. So, by

the constitution of the territory of Arkansas, as made by a convention of

delegates, in 1835, there is the like prohibition, and a prohibition, also, of

laws preventing emigrants from bringing their lawful slaves with them from

other states, for their own use, and not as merchandise. In Alabama, by

statute, {Aik. Dig. 452.) all negroes, mulattoes, Indians, and all persons

of mixed blood, descended from negro or Indian ancestors, to the third gen-

eration inclusive, though one ancestor of each generation may have been

a white person, whether bond or free, are declared incapable in law to be

witnesses in any case whatever, except for and against each other. In Ohio,

persons having more than one half white blood, are entitled to the privil-

eges of whites. Wrighfs Ohio Rep. 578. The rule in Virginia and Ken-

tucky is, that a mulatto, or one havingone fourth of African blood, is presump-

tive evidence of being a slave, and that an apparently white person or In-

dian, is prima facie free, and is actually so, if having less than a fourth of

African blood. 3 Dana's Ken. Rep. 385. The best test of the distinction

between black and white persons is, says this case, autopsy, or the evi-

dence of one's own senses, and personal inspection by a jury, is therefore

the best and highest evidence as to color. By the amended constitution of

North Carolina, in 1835, no free negro, mulatto, or free person of mixed

blood, descended from negro ancestors to the fourth generation, inclusive,

though one ancester of each generation may have been a white person,

shall vote for members of the legislature. The right of voting is confined

to white freemen by the constitutions of Delaware, Virginia, Kentucky,

Louisiana, Mississippi, Illinois, Indiana, Ohio, Missouri, South Carolina,
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hired servants, and this relation of master and servant

rests ahogether upon contract. The one is bound to

and Georgia ; and by law, in Connecticut, none but free white persons can

be naturalized. See supra, ip. 72. Jn South Carolina, a free person of

colour is not a competent witness in the courts of record, although both

the parties to the suit are of the same class with himself. Groning v.

Devana, 2 Bayley's Rep. 192.

The African race even when free, are essentially a degraded caste, of

inferior rank and condition in society. See the judicial sense of their in-

ferior condition as declared in the cases of the State v. Harden and the State

V. Hill, 2 Spear's S. C. Rep. 150. 152. Marriages between them and

whites are forbidden in some of the states where slavery does not exist,

and they are prohibited in all the slaveholding states ; and when not abso-

lutely contrary to law, they are revolting, and regarded as an offence

against public decorum. The statute of North Carolina prohibiting marri-

ages between whites and people of colour, includes in the latter class all

who are descended from negro ancestors to the fourth generation inclusive,

though one ancestor of each generation may have been a white person.

State V. Watters, 3 Iredell, 455. By the Revised Statutes of Illinois,

published in 1829, marriages between whites and negroes, or mulattoes,

are declared void, and the persons so married are liable to be whipped, fined

and imprisoned. By an old statute of Massachusetts, in 1705, such marri-

ages were declared void, and they were so under the statute of J 786. And the

prohibition was continued under the Mass. R. S. of 1835, which declared that

no white person shall intermarry with a negro, Indian, or mulatto. This prohi-

bition however has since been repealed. A similar statute provision exists in

Virginia and N. C. Marriages of whites with blacks were forbidden in

Virginia, from the first introduction of blacks, under ignominious penal-

ties. Hening's Statutes, vol. i. p. 146. Such connexions, in France and

iJerraany, constitute the degraded state of concubinage, which was known

in the civil law as licita consuetudo semimatrimonium, but they are not le-

gal marriages, because the parties want that equality of status, or condition,

which is essential to the contract. Ohio and Indiana, are not slave-holding

states ; and yet, by statute, a negro, mulatto, or Indian, is not a compe-

tent witness, in civil cases, except where negroes, mulattoes, or Indians,

alone are parties, nor in pleas of the state, except against negroes, mulat-

toes or Indians. In the act of Ohio of 1829, for the support and better re-

gulation of common schools, the instruction in them is declared to be for

the " white youth of every class and grade, without distinction." And in

the act of Ohio of 1807, to regulate black and mulatto persons, it is decla-

red that no black or mulatto person shall be permitted to settle or reside in

the state, unless he first produce a fair certificate from some court within

the United States, under the seal of the court, of his actual freedom. Nor
is a negro or mulatto person permitted to emigrate into, and settle within

Vol II. 24
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render the service, and the other to pay the stipulated

consideration. But if the servant hired for a definite

that state, unless within twenty days thereafter he enter into a bond, with

two or more freeholders, in 500 dollars, conditioned for his good behaviour,

and to pay for his support, if found unable to support himself. This act is

Btill in force. See R. S. of Ohio, 1831, and of Indiana, 1838. These pro-

visions have pretty effectually protected the people of Ohio and Indiana from

the presence of any coloured population. A statute provision of the same

import was passed in Michigan, April 13th, 1827, and in Illinois a like poh-

cy appears in several statutes between 1819 and 1833, prescribing the means

requisite for a black or mulatto person to acquire a lawful residence. So

also in Indiana, a similar policy prevails by act of 1831 ; but that

state liberally secures to the master the right to pass through the state to

any other state with his negro or mulatto or other servants. In Connecti

cut, by statute, in 1833, any coloured person not an inhabitant of the state,

who shall come to reside there for the purpose of being instructed, may be re-

moved, under the act for the admission and settlement of inhabitants ; and it

was made penal to set up or establish any school or literary institution in

that state, for the instruction of coloured persons not inhabitants of the state,

or to instruct or teach in any such school or institution, or board or

harbour, for that purpose, any such persons, without the previous con-

sent, in writing, of the civil authority of the town in which such school or

institution might be. In an information under that provision against Pru-

dence Crandall, filed by the public prosecutor, it was held, by Ch. J. Dag-

get, at the trial in 1833, that free blacks were not citizens, within the mean-

ing of the term, as used in the constitution of the United States. And in

" An inquiry into the political grade of the free coloured population under

the constitution of the United States," and of which, John F. Denney,

Esq., of Pennsylvania is the author, this same doctrine is elaborately sus-

tained. The decision in Connecticut was brought up for review before the

supreme court of errors, and the great point fully and ably discussed ; but

the cause was decided on other ground, and the question touching the citi-

zenship of free persons of colour, was left unsettled. Since that decision,

William Jay, Esq., in " An inquiry into the character and tendency of

the American Colonization and American Anti-Slavery Societies," (p 38

—

45,) has ably enforced the other side of the question, that free coloured

people, or black persons, born within the United States, are citizens,

though under many disabilities. Perhaps, after all, the question depends

more on a verbal, than on an essential distinction. It is certain that the

constitution and statute law of New York, (Const, art. 2. JV. Y. Revised Sta-

tutes, vol. i. p. 126. sec. 2,) speak of men of colour as being citizens, and

capable of being freeholders, and entitled to vote. And if, at common law, all

human beings born within the ligeance of the king, and under the king's obe-

dience were natural born subjects, and not aliens, I do not perceive why this

doctrine does not apply to these United States, in all cases in which there is
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term, leaves the service before the end of it, without rea-
sonable cause, or is dismissed for such misconduct as
justifies it, he loses his right to wages for the period
he has served.a'^ A servant so hired *may be dis- *259

//.
no express constitutional or statute declaration to the contrary. Blacks, whe-
ther bornfree orin bondage, if born under the jurisdiction and allegiance'ofthe
United States, are natives, and not aliens. They are what the common
law terms natural born subjects. Subject and citizen are, in a degree con-
yertible terms as applied to natives

; and though the term citizen seems to
be appropriate to republican freemen, yet we are equally with the inhabi-
tants of all other countries, subjects, for we are equally bound by allegiance
and subjection to the government and law of the land. The privilege of
voting, and the legal capacity for office, are not essential to the character
of a citizen, for women are citizens without either

; and free people of color
may enjoy the one, and may acquire, and hold, and devise, and transmit,
by hereditary descent, real and personal estates. The better opinion, I
should think, was, that negroes or other slaves, born within and under the
allegiance of the United States, are natural born subjects, but not citizens
Citizens, under our constitutions and laws, mean free inhabitants, born
withm the United States or naturalized, under tke law of congress If a
slave born in the United States be manumitted, or otherwise lawfullv dis-
charged from bondage, or if a black man be born within the United siates
and born free, he becomes thenceforward a citizen, but under such disabili

'

ties as the laws of the stales respectively may deem it expedient to pre-
scribe to free persons of colour. It was adjudged by the supreme court of
Pennsylvania in 1837, that a negro or mulatto was not entitled to exercise
the right of suffrage. Hobbs v. Fogg, 6 Watts, 553. And it has been ad-
judged in Tennessee, in 1838, in the case of The State v. Claiborne 1
Meigs, 331, that free blacks are not citizens within the provision of Ihe
constitution of U. S. art. 4, sec 2 ; for free negroes are not in any of the
states entitled to all the privileges and immunities of citizens, and a state
may constitutionally prohibit free persons of color from removing into the
state to reside therein. See also the official opinion of the Attorney-Gene-
ral of the United States, that free persons of color in Virginia were not
citizens within the intent and meaning of the act of congress regulating
the foreign and coasting trade. OT^inions of the Attorneys- General, vol 1
382, Washington, 1841.

- Huffinan v. Boulnois, 2 Carr. ^ Payne's N. P. Rep. 510. Turner v
Robinson, 6 Ibid. 15. Libhart v. Wood, 1 Watts ^ Serg. 265. If the
servant, according to this last case, commits a criminal offence, though
not immediately injurious to his master, he cannot recover his wages. A
person hired by the year cannot quit the service without forfeiting his
salary, nor can he be dismissed at pleasure or without just cause, and
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missed by the master before the expiration of the

term, either for immoral conduct, wilful disobedience, or

habitual neglect.

»

There are many important legal consequences which

flow from this relation of master and servant.

The master is bound by the act of his servant, either

in respect to contracts or injuries, when the act is done

by authority of the master. If the servant does an in-

jury fraudulently, while in the immediate employment

of his master, the master, as well as the servant, has

been held liable in damages
; and he is also said to . be

liable if the injury proceeds from the negligence, or want

of skill in the servant, for it is the duty of the master to

thereby be deprived of it. Beekman v. N. O. Cotton Press Co., 12 Louis.

Rep. 67. See also, ivfra, 509. Covenants for personal service cannot be

specifically enforced ; but the excepted cases of apprentices depends on

peurental authority, and of soldiers and sailors on national policy. Mary

Clarke's case, 1 Blackford^s Ind. Rep. 122.

» Callo V. Brouncker, 4 Carr. ^ Payne's N. P. Rep. 518. Domestic or

menial servants, though hired for a year, may., by the custom respecting

them, be dismissed on a month's notice, or on payment of a month's wages.

12 B. Moore's Rep. 556. If there be an entire and express contract that

certain wages or compensation are to be paid, on condition of a service per-

formed, the service is a condition precedent, and must be performed before

suit brought. Cutler v. Powell, 6 Term Rep. 320. But if a servant be

hired in the common way, with reference to a general understanding, he

is, said Lawrence, J., in that case, entitled to wages for the time he serves,

though it be not for the whole year. If hired to labor for a specific time,

and he serves part of the time, and is disabled by sickness from completing

the service, he is entitled to be paid pro rata. Fenton v. Clark, 11 Ver-

mont Rep. 557. If the hired servant for a year, leaves the service within

the year without cause, it seems to have been conceded, in Hartwell r.

Jewett, 9 iV. H. Rep. 259, that after the expiration of the year the servant

might maintain a suit on a quantvm meruit for the time he served. Nolaa

V. Danks, 1 Roh. Lou. Rep. 332, it was held under the Louisianian Code,

that if a labourer without just cause, before the expiration of his term of

irervice, leaves his employer, he forfeits his wages. If his employer sends

him away without just cause, before the end of the term, he is entitled to

his full wages for the term, and even if he be discharged, for good cause,

before the end of his term of service, he is entitled to his wages up to the
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employ servants Avho were honest, skilful, and careful.^

The master is only answerable for the fraud of his ser-

vant while he is acting in his business, and not for frau-

dulent or tortious acts, or misconduct in those things

which do not concern his duty to his master, and which,

when he commits, he steps out of the course of the ser-

vice. ^ But it was considered, in M'-Manus v. Crickett^^

to be a question of great concern, and of much doubt and

uncertainty, whether the master was answerable in dam-

ages for an injury wilfully committed by his servant,

while in the performance of his master's business, without

the direction or assent of the master. The court of K. B.

went into an examination of all the authorities, and, after

much discussion, and great consideration, with a view to

put the question at rest, it was decided, that the master

was not liable in trespass for the wilful act of his servant

in driving his master's carriage against another,

without his master's direction or *assent. The *260

time of his discharge. This last point is contrary to the rule as stated in

the text, and seems to be not quite consistent with the first point in the de-

cision, though it is supported by the court with some strong considerations.

The rule in New-York is that if a person hired for a certain time at a

specified compensation be discharged without cause within the time he is

entitled to his full wages for the whole time, but the question of compen-

sation seems to be subject to reasonable qualifications. Costigan v. Mo-

hawk R. R. Co. 2 Denio, 609. Mr. Sedwick in his treatise on the Measure

of Damages p. 219, says that it is a delicate and vexed question whether

the party has any redress who fails to perform an agreement which is en-

tire, and only performs part of it, though the doing of the thing is a con-

dition precedent. See Infra, p. 509 where the subject is further consid-

ered.

* 1 Blacks. Com. 431. Dy. 161. pi. 45. Ibid. 238. b. pi. 38. Grammer

V. Nixon, Str. 653. Sly v. Edgeley, 6 Esq. N. P. Cas. 6. Penn. D. and

M. Steam N. Co. v. Hungerford, 6 Gill. ^ Johnson. 291. Cowen, J., in

Wright V. Wilcox, 19 Wendell, 345. Pothier on Obligations, No. 453—

456. Domat. 1. 16. 3. No. 1. Harris v. Mabry, 1 Iredell, N. C. Rep. 240.

b Lord Kenyon, in Ellis v. Turner, 8 Term Rep. 533. Parker, Ch. J.,

in Foster v. The Essex Bank, 17 Mass. Rep. 508—510. Richmond Turn-

pike Co. V. Vanderbilt, 1 Hill's N. Y. Rep. 480.

• 1 East, 106.
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court considered that when tlie servant quitted

sight of the object for which he was employed, and with-

out having in view his master's orders, pursued the ob-

ject which his own maUce suggested, he no longer acted

in pursuance of the authority given him, and it was

deemed, so far, a wilful abandonment of his master's

business. This case has received the sanction of the su-

preme courts of Massachusetts and New-York, a on the

ground that there was no authority from the master,

express or implied, and the servant, in that act, was not

in the employment of his master.

b

^ 17 Mass. Rep. 508—510. Wright v. Wilcox, 19 Wendell, 343. Croft

V. Alison, 4 Barnw. ^ Aid. 590. S. P.

b In Brady v. Giles, 1 Moody ^ Rohinson, 494, Lord Abinger held it to

be a question of fact for a jury, whether the servant was acting as the ser-

vant of the party hiring, or of the owner. But in Chandler v. Broughton,

1 Crompton ^ Meeson, 29, it was held, that if the owner of a carriage is

sitting aside of his servant who drives, and the horse runs away and injures

others, trespass lies against the master as being his act. The master is

liable as a co-trespasser, if he is perfectly passive without any interposition

when the driver was doing the wrong. A passive acquiescence is inferrible.

McLaughlin v. Pryor, 1 Carr. ^ Marshmen, 354. By the New -York R.

Statutes, 3 edit. vol. 1. 874, the owners of every carriage running or travel-

ling upon any turnpike road or public highway, for the conveyance of

passengers, are made liable, jointly and severally for all injuries and

damages done by any person in their employment as a driver, while

driving such carriage whether the act occasioning such injury or damage

be wilful, or negligent or otherwise, in the same manner as such driver

would be liable. This stringent provision has a salutary tendency to se-

cure the selection of competent and careful drivers. The dividing line,

said Judge Cowen, between an act of the servant in the employment of

his master, for which the master is or is not liable, is the wilfulness of the

act. But though the master be liable for his servant's negligence to the

injury of another when doing a lawful act in his service, he is noMiable if

• the act be wilfully unlawful, unless shown to be done by the master's

authority. Lyon v. Martin, 8 Adolp. ^ Ellis, 512. Nor is the master

who uses due diligence in the selection of his servants, answerable to one

of them for an injury received by him in consequence of another's careless-

ness while both were engaged in the same service. There is no express

or implied contract or principle of policy applicable to the case as between

rtwo servants in the same service, and giving an action against the master
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If a servant employs another servant to do his business

and in doing it, the servant so employed is guilty of an

injury, the master is liable. Thus, in Bush v. JSteinman,^

A. contracted with B. to repair a house, and B. contracted

with C. to do the work, and C. contracted with D. to fur-

nish the materials
;
and the servant of D. brought a quan-

tity of lime to the house, and placed it in the road, by
which the plaintiff's carriage was overturned ; it was
held that A. was answerable for the damage, on the

ground that all the sub-contracting parties were in the

employment of A. But to render this principle applicable

the nature of the business must be such as to require the

agency of subordinate persons, and then there is an im-

plied authority to employ such persons.

b

for an injury by one to the other. Farwell v. B. «& W. Rail-Road, 4 Met-

calf, 49.

a 1 Boss, cf- Pull. 404. Randleston v. Murray, 8 Adolp. ^ Ellis, 109.

S. P. See also Burgess v. Gray, 1 Manning Granger ^ Scott, 578, A.

the owner and occupier of premises adjoining the road employed B. to

make a drain and the workmen under him placed gravel on the highway,

by which C. was injured, and A. was held liable for it. The possessor of

fixed property must be responsible for the acts of those he employs. But

the principle is not liable to one agent or employee for damages occasioned

by the negligence or misconduct of another agent or employee for the re-

lation of master and servant, or principal and agent creates no contract

or duty that the servant or agent shall suffer no injury from the negligence

of others employed by him in the same business or service. Story on

Agency, sect. 453, and the S. Court in Georgia in Scudder v. Woodbridge,

1 Kelly, 195, limit this rule to free white agents and it is not applicable to

slaves. The principal is in that case liable from necessity resulting from

interest to the owner and humanity to the slave.

b In Laugher v. Pointer, 5 Barnw. tf- Cress. 547, the K. B. were equally

divided in opinion on the nice and difficult question, whether the owner of

a carriage was liable for an injury to the horse of a third person by the

negligent driving of the carriage, when the owner had hired the pair of

horses of a stable-keeper to draw it for a day, and the owner of the horses

had provided the driver. In Querman v. Bennett, 6 M. &.W. 499 in the

Exchequer 1840 the same question arose, and it was decided that the

owner of the carriage was not liable. Mr. Baron Parke observed in this

case, that he concurred with the view of the subject taken by Lord Ten-

derden ^ Mr. Justice Littledale in the case of Laugher v. Pointer, and
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It is said that the master may give moderate corporal

correction to his servant, while employed in his service,

for negligence or misbehavior. ^ But this power

*261 does not grow out *of the contract of hiring ; and

Doctor Taylor b justly questions its lawfulness, for

it is not agreeable to the genius and spirit of the con-

tract. And without alluding to seamen in the merchant's

service, it may safely be confined to apprentices and

menial servants while under age, for then the master is

to be considered as standing i7i loco parentis. It is like-

wise understood, that a servant may justify a battery in

the necessary defence of his master. The books do not.

admit of a doubt on this point ; but it is questioned whe-

ther the master can in like manner justify a battery in

defence of his servant. In the case of Leward v. Basely^^

it was adjudged that he could not, because he had his

remedy for his part of the injury by the action per quod

servitiiim amisit. It is, however, hesitatingly admitted

in Hawkins, and explicitly by other authorities, that he

may ; and the weight of argument is on that side.^ In

England, there seems to be a distinction between menial

and some other servants, but I know of no legal distinc-

tion between menial or domestic and other hired ser-

vants
; and the better opinion is, that the master is not

which case as Judge Story observed in his treatise on agency, p. 406, had

exhausted the whole learning on the subject.

» 1 Blacks. Com. 428. 1 Hawh P. C. b. i. ch. 29, sec. 5 ; b. i. ch. 60,

sec. 23

.

b Elements of Civil Law, pi 413. The right is denied in Pennsylvania.

Commonwealth v . Baird, 1 Ashmeacfs Rep. 266.

1 Lord Raym. 62. 1 Salk. Rep. 407.

d 2 Rol Abr. 546. D. 1 Blacks. Com. 429. 1 Hawk. P. C. b. i. ch. 60.

sec. 23, 24. Reeve's Domestic Relations, p. 378. In Louisiana, it is ex-

pressly declared by law, that a master may justify an assault in defence of

his servant, as well as a servant in defence of his master. The right is

made to rest, in the one case, upon interest, and in the other upon duty

Civil Code of Louisiana, art. 169.
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bound to provide even a menial servant with medical

attendance and medicines during sickness, a

III. Of apprentices.

Another class of servants are apprentices, who are

bound to service for a term of years, to learn some art or

trade. The temptations to imposition and abuse to

which this contract is liable, have rendered legislative

regulations particularly necessary.

r: *It is declared by the statute law of New-York,b *262

(and which may be taken for a sample, in all es-

sential respects, of the general law in the several states

on the subject,^) that infants, if males, under twenty-one,

and if unmarried females, under eighteen years of age^

may be bound by indenture of their own free will, and

by their own act, with the consent of their father, or mo-

ther, or guardian, or testamentary executors ; or by the

overseers of the poor, or two justices, or a judge, as the

case may be, to a term of service, as clerk, apprentice,

or servant, in any profession, trade or employment, until

the age of twenty-one years if a male, or until eighteen

years of age if a female, or for a shorter time. In all in-

dentures, by the officers of the city or town, binding poor

* Sellen v- Norman, 4 Carr. ^ Payne's N. P. Rep. 80.

b N. Y. Revised Statutes, vol, ii. p. 154, sec. 1, 2. 4.

c Statute of Illinois of 1st June, 1827 ; of Indiana of Feb. 15th, 1818.

though it would seem by the words of the last act, that the infant might

bind himself an apprentice of his own free will, without any other consent.

Elmer's New-Jersey Digest, 12. 410. R. S. N. J. 1847, p. 370. Purdon's

Perm. Dig. 58. Virginia Revised Code, edit. 1814, vol. i. 240. Statutes

of Ohio, Chase's edit. vol. iii. 1816. Massachusetts Revised Statutes,

1836. Revised Code of Mississippi, edit. 1822, p. 393. Revised Statutes

of Missouri, 1835, p. 66. Revised Statutes of Vermont, 1839, p. 344.

Dorsey's Statutory Testamentary Law of Maryland, 1838, p. 30. Some

of the statutes are much more provisional than others, and they generally

require the apprentice to be taught to read, write, and cypher. In some

of the states there seems to be no provision except for binding out poor

children and orphans. In Virginia, orphan boys bound apprentices are to be

taught common arithmetic, but by the act of 1804, ch. 60, black or mulatta

orphans were not to be taught reading, writing, or arithmetic.



262 OF THE RIGHTS OF PERSONS. [Part IV

children as apprentices or servants, a covenant must be

inserted to t^ach the apprentice to read and write, .and if

a male, the general rules of arithmetic ; and the over-

seers of the poor are constituted the guardians of every

such indented servant.* The age of the infant must be

inserted in the indenture, and the consent of the father

or guardian must be signified by a certificate at the end

of, or endorsed upon, the indenture, b For refusal to serve

and work, infants are liable to be imprisoned in gaol,

until they shall be willing to serve as such apprentices or

servants ; and also to serve double the time they had

wrongfully withdrawn themselves from service
;
provi-

ded the same does not extend beyond three years next

after the end of the original term of service. They are

also liable to be imprisoned in some house of correction,

not exceeding a month, for ill-behaviour or any misde-

meanor. ^ Infants coming from beyond sea, may bind

themselves to service, until the age of twenty-one, and

even beyond it, provided it be to raise money for the

payment of their passage, and the term of such service

does not exceed one year.^ Grievances of the apprentice

or servant, arising from ill-usage on the part of

*263 *the master, or grievances of the master arising

from a bad apprentice, are to be redressed in the

general sessions of the peace, or by any two justices of

* This clause relative to instruction, was first directed in New-York, by

the statute of 1788, to be inserted in the indenture, and it was not required

by the English statutes. In Connecticut, the officers or proprietors of fac-

tories and all manufacturing establishments, are required to have all the

children employed therein, whether bound by indenture or otherwise, taught

to read and write, and cypher, and made to attend public worship, and to

take due care of their morals, and they are made subject to the visitation

of the civil authorities in these respects, and are liable to fine and to have

the apprentices discharged, if found in default. Statutes of Connecticut,

1838, p. 415.

b New-York Revised Statutes, vol. ii. p. 154, 155. sec. 3. 8. 10
; p. 158,

sec. 27.

c Ibid. p. 158, 159, sec. 28, 29, 30, 31.

d N. Y. Revised Statutes, vol. ii. p. 156. sec. 12.
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the peace, who have power to annul the contract, and

discharge the apprentice, or imprison him, if he should

be in the wrong. a It is further specially and justly

provided, that no person shall take from any journeyman

or apprentice, any contract or agreement, that after his

term of service expired he shall not set up his trade,

profession, or employment, in any particular place ; nor

shall any money or other thing be exacted from any

journeyman or apprentice, in restraint of the place of

exercising his trade.

^

The statute of New-York (of which I have given the

material provisions) contains the substance of the English

statute law on the subject, and thq, English decisions are

mostly applicable. The infant himself must be a party

to the indenture, except in the special case of an appren-

tice who is chargeable as a pauper. The father has no

authority under the statute, (and the latter cases say, he

has no authority, even at common law,) to bind his

infant son an apprentice, without his assent ; and the

infant cannot be bound by an act merely in pais, and if

he be not a party to the deed, he is not bound. « It is a

settled principle of the English and American law, that

the relation of master and apprentice cannot be created,

and the corresponding rights and duties of the parent

transferred to a master, except by deed.^ The English

a Ibid. p. 159. sec. 32.

b Ibid. p. 160. sec. 39, 40.

c The King v. Inhabitants of Cromford, 8 Easfs Rep. 25. The King

V. Inhabitants of Arnesby, 3 Barnw. ^ Aid. 584. In the matter of

M'Dowles, 8 Johns- Rep. 328. Stringfield v. Heiskill, 2 Yerger's Tenn.

Rep. 546. Pierce v. Messenburg, 4 Leigh's Rep. 493. Harvey v. Owen,

4 Blackf. Ind. Rep. 337. Balch v. Smith, 12 N. H. Rep. 438. In Mary-

land the father appears to have the discretion to bind out his child as an

apprentice, on reasonable terms, without any consent on the part of the

child. Dorsey's Statutory Testamentary Law of Maryland, 1838, p. 30.

d Castor V. Aides, 1 Salk. Rep. 68. King v. Inhabitants of Bow, 4

Maule ^ Selw. 383. Squire v. Whipple, 1 Vermont Rep. 69. Common-

wealth v. Wilbanks, 10 Serg. ^ Rawle, 416. The statute of 5 Eliz. re-

.quired the binding to be by indenture.
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Statute law as to binding out minors as apprentices^

*264 to learn some useful art, trade, *or calling, has pro-

bably been very generally adopted in this country,

with some local variations, and with the settled limita-

tion that both parent or guardian and infant (except in

the case of paupers) must signify their assent by being

parties to the deed. a The general rule is, that male in-

fants may be bound till their arrival at the age of twen-

ty-one, but females only till their arrival at the age of

eighteen. b In Pennsylvania, though infants may be

bound to apprenticeship under the usual checks, c yet, it

a statutes of Connecticut, 1838, p. 413, In North Carolina, under the

acts of 1762, 1796 and 1800, and revised and amended in Revised Statutes

of N. C. 1837, vol. i. the county court may bind out poor orphan children

and illegitimate children until 21 years of age in males, and 18 in females,

as apprentices, and the master is to teach them to read and write, and at

the expiration of the apprenticeship, to make them an allowance. The

binding must be by indenture ; and the statute had in view the English

regulations in the statutes of 5 and 43 Eliz. Though all the regulations

be not precisely followed, the deed is only voidable by the parties. This is

the general rule. Petersdorff's Abr. tit. Apprentice, B. ch. 3. 13 Johns.

Rep. 245 ; nor does a mere abandonment of service by the apprentice

avoid it. Down v. Davis, 4 Dev. Rep. 64. This is also the English rule.

6 Mod. Rep. 69. 6 Term Rep. 652. 16 EasVs Rep. 13. 27. 3 Maule ^
Selw. 189.

b 4 Greenleaf's Rep. 36. 40. Revised Laws of Illinois, edit. 1833, p.

68. This is the rule in Ohio, and the indenture of service is to be executed

by the father, or, in case of his death or incapacity, by the mother, or by

guardians appointed for infants under 12 or 14, or by the trustees of the

town, as the case may be ; and it does not seem to require that the infant

should join in the execution of the indenture. Statutes of Ohio, 1824. In

Connecticut, the statute requires that the minor's assent should be ex-

pressed in the indenture, by subscribing the same, when bound by the pa-

rent or guardian, as an apprentice, to learn some trade or profession. Males

may be bound till 21, and females till 18. Revised Statutes of Connecticut,

1821. If the guardian, in Ohio, binds out the infant until 18 or 21, the

court of common pleas must approve of the terms. Chasers Statutes of

Ohio, vol. ii. p. 1318. Under the English statute of 5 Eliz., an indenture

of apprenticeship, for a less period than 7 years, is voidable at the election

of the parties, and not otherwise .Rex v. Inhabitants of St. Nicholas, Burr^

S. C. 91. Gray v. Cookson, 16 East's Rep. 13.

• Commonwealth v. Van Lear, 1 Sarg ^ Rawle, 248. Commonwealth.
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has been held,^ that an infant could not be bound by his

father or guardian, as a servant to another ; while in

Massachusetts, their statute law concerning apprentices,

does not make void all contracts binding the minor to

service, that are not made in conformity to the statute.

It has been held,b that the father may at common law,

bind his infant son to service, and the contract will be

good, independent of the" statute. The doctrine is con-

trary to the English law, and to the construction of the

statute of New-York, and to the rule in Pennsylvania
;

and it has been questioned in the case of the United

fStates V. Bainhrid^e.^ It was decided in that last case,

that the father could not bind his infant son, without his

consent, to military service, and that where his enlist-

ment has been held valid, it was by force of the statute

authority of the United States. In Louisiana, a minor

may be bound to serve as an apprentice to learn some

art or trade, with the consent of the parent, or tutor, or

parish judge, and the time expires at the age of eighteen

in males, and fifteen in females. The contract is made
before a notary, and read to, and signed by the parties.*^

The master may correct his apprentice, with moderation,

for negligence or misbehaviour.^ Whether an indented

apprentice can be assigned by one master to ano-

ther, is a 'question which does not seem to *265

have been definitely settled.^ It was concluded, *.

V. Moore, 1 Ashmead's Rep. 123. Guthrie v. Murphy, 4 WattSy 80. Pur-

dorCs Dig. 58. 60.

a Respublica v. Keppell, 2 Dall. Rep. 197. But see Contra^ I S. ^ R.

252. 1 Browne, 275.

b Day V. Everett, 7 Mass. Rep. 145.

e 1 Mason's Rep. 71

.

d Civil Code of Louisiana, art. 158—167.

e Ibid. Commonwealth v. Baird, 1 Ashmead's Penn. Rep. 267. S. P.

f The better doctrine is, that an apprentice cannot, without his consent,

be transferred or assigned by his master. Haley v. Taylor, 3 Dana^s Ken.

Rep. 222. But in Pennsylvania, by statute, executors and administrators,

and even the master may, under certain circumstances, assign over the ap-
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in the case of Nickerso?i v. Howard.^ that such an as-

signment might be good, by way of covenant between

the masters, though not as an assignment to pass an

interest in the apprentice. As was observed by Lord

Mansfield,^ though an apprentice be not strictly assign-

able, nor transmissible, yet if he continue with his new
master, with the consent of all parties, and his own, it is

a continuation of the apprenticeship. The master is

entitled to the wages and fruit of the personal labour of

the apprentice, while the relationship continues, and the

apprentice is in his service
;
and there are cases which

give the master a right to the wages or earnings of the

apprentice, while in another's service, and with or with-

out his master's license, and even though the trade or

service be different from that to which the apprentice is

prentice. Purdon's Dig. 60. The New York statute allows the contract

made by an infant coming from a foreign country, and binding himself to

service, to be assigned by the master, under certain checks ; and generally

the contracts for service as clerk, apprentice, or otherwise, may be assigned

upon the death of the master, by his executors or administrators, with the

assent of the apprentice, and without it, under the orders of the general

sessions of the peace. JV. Y. Revised Statutes, vol. ii. p. 156, sec. 14
; p.

160, sec. 41, 42. The Massachusetts Revised Statutes of 1835, (and

which appear to me to be an excellent sample of clear, brief, temperate

and judicious codification,) declare that minors may be bound as appren-

tices or servants, females until 18, or marriage, and males until 21, by the

father ; or if he be dead or incompetent, by the mother or lawful guardian,,

and if illegitimate, by the mother. If they have no competent parent or guar-

dian, they may bind themselves, with the approbation of the select men of

the town. Minors above 14 are to testify iheir assent by signing the in-

denture. The overseers of the poor may bind the children of paupers.

The court may discharge the apprentice from his service, or the master

from his contract, for good cause. The death of the master discharges

the apprenticeship, and the right of the father to assign or contract for the

services of his children during their minority, is saved.

» 19 Johns. Rep. 113. See, also, Caister v. Eccles, 1 Lord Raym. 683.

In the case of the Commonwealth v. Van Lear, 1 Serg. ^ Rawle, 248, the

assent of both father and apprentice was held to be requisite under the sta-

tute law of Pennsylvania, to a valid assignment of the articles of appren-

ticeship.

> The King v. The Inhabitants of Stockland, Doug. Rep. 70.
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bound. a But Lord Hardwicke declared, in the case

before him, that if the master had not done his duty with

the apprentice, and had been the unjustifiable cause of

his pursuing a different course of life, he would
grant relief in *equity against the master's legal *266

claim to his earnings. Upon the death of the mas-

ter, the apprenticeship is essentially dissolved, for the end
and design of it, as a personal trust, cease ; but the as-

sets in the hands of the representatives of the master,

are chargeable with the necessary maintenance of the

infant apprentice, b

* Hill V. Allen, 1 Vesey, 83. Barber v. Dennis, 6 Mod. Rep. 69.

Lightly V. Clouson, 1 Taunt. Rep. 112. Harg. Co. Lift. 117, a, note. If

an apprentice runs away, and enters into another's service, his gains be-

long to the master from whom he deserted, though prize money earned in

a ship of war forms, in England, an exception. Carson v. Watts, 3 Doug.

Rep. 350. The master of an apprentice is bound to pay for medical at-

tendance on the apprentice, from the nature of the relation between them.

It is not so in the case of hired servants, and even the father is only bound

when the services have been rendered at his instance. Early v. Craddock,

4 Randolph's Rep. 423. By the English cases, the better opinion would

seem to be, that the master is not liable for medical assistance to his hired

servants. Newby v. Wiltshire, 4 Doug. Rep. 284. Wennall v. Adney, 3

Bos. Sf Pull. 247. Contra, Lord Kenyon, in Scarman v. Castell, 1 Esp.

N. P. Cas. 270.

b The King v. Peck, 1 Salk. Rep. 66. Baxter v. Burfield, Str. Rep.

1266. It has been held, in Versailles v. Hall, 5 Miller's Louis. Rep. 266,

that the contract of apprenticeship was personal, and not susceptible of

alienation without the consent of all parties concerned, and, consequently,

that it ceased on the insolvency, as well as death of the master, inasmuch

as his character and disposition entered into the consideration of the con-

tract.

This relation of master and apprentice was, in its original spirit and pol-

icy, an intimate and interesting connection, calculated to give the appren-

tice a thorough trade educaiion, and to advance the mechanic arts in skill,

neatness and fidelity of workmanship, as well as in the facility and utility

of their application. The relationship, if duly cultivated under a just

sense of the responsibility attached to it, and with the moral teachings

which belong to it, will produce parental care, vigilance, and kindness on

the part of the master, and a steady, diligent, faithful and reverential dis-

position and conduct, on the part of the apprentice.
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In taking leave of the extensive subject of the domestic relations, I can-

not refrain from acknowledging the assistance I have received from the

work of the late Chief Justice Reeve on that title. That excellent law-

yer and venerable man has discussed every branch of the subject in a co-

pious manner ; and though there is some want of precision and accuracy

in his reference to authority, and sometimes in his deductions, yet he every

where displays the vigor, freedom, and acuteness of a sound and liberal

mind.



LECTURE XXXIII.

OF CORPORATIONS.

A Corporation is a franchise possessed by one or

more individuals, who subsist as a body poUtic, under a

special denomination, and are vested, by the policy of the

law, with the capacity of perpetual succession, and of ac-

ting in several respects, however numerous the associa-

tion may be, as a single individual.

The object of the institution is to enable the members
to act by one united will, and to continue their joint pow-

ers and property in the same body, undisturbed by the

change of members, and without the necessity of perpe-

tual conveyances, as the rights of members pass from one

individual to another. All the individuals composing a

corporation, and their successors, are considered in law

but as one person capable, under an artificial form, of ta-

king and conveying property, contracting debts and du-

ties, and of enjoying a variety of civil and political

rights. One of the peculiar properties of a corporation,

is the power of perpetual succession
; for, in judgment of

law, it is capable of indefinite duration. The rights and
privileges of the corporation do not determine, or vary,

upon the death or change of any of the individual mem-
bers. They continue as long as the corporation endured.

It is sometimes said, that a corporation is an immortal,

as well as an invisible and intangible being. But the

immortality of a corporation means only its capacity to

take in perpetual succession so long as the corporation

exists. It is so far from being immortal, that it is well

known, that most of the private corporations recently

created by statute are limited in duration to a few years.

There are many corporate bodies that are without limita-

7oL. II. 25
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tion, and consequently, capable of continuing so long as

a succession of individual members of the corporation re-

mains, and can be kept up.

It was chiefly for the purpose of clothing bodies of men
in succession, with the qualities and capacities of one

single, artificial, and fictitious being, that corporations

were originally invented, and, for the same convenient

purpose, they have been brought largely into use. By
means of the corporation, many individuals are capable

of acting in perpetual succession like one single indivi-

dual, without incuiTing any personal hazard or responsi-

bility, or exposing any other property than what belongs

to the corporation in its legal capacity.

I. Of the history of corporations.

Corporations, private as well as public or municipal,

were well known to the Roman law, and they existed

from the earliest periods of the Roman republic. ^ It

would appear, from a passage in the Pandects, ^ that

a They were known to the twelve tables, for that early code allowed

private companies to make their own by-laws, provided they were not m-

consistent with the public law. Vide supra, vol. i. p. 524, Table 8th.

b Dig. 47, 23, 4. See also, 3 St. John on the Manners of Ancient

Greece, 76, 77. The free states of Greece subsequently to the period of the

heroic age, were merely cities with their districts, and with internal con-

stitutions of their own and possessing the exclusive znanagement of their own

concerns. The confederation of cities was for mutual defence. Hceren on the

Political History of Ancient Greece, edit. Oxford, 1834. The people of At-

tica, under the division of tribes, were in a degree distinct and independent cor-

porations. They had each their respective heads or presidents, and enjoyed

the right of deliberating and deciding in common upon matters connected

with their own interests, and of framing any rules and regulations for them-

selves, provided they were not at variance with the laws of the whole state.

See Schoman's Dissertation on the Assemblies of the Athenians, p. 346,

where he refers to Gains De Collegiis, lib. 4. D. The Demi were subdi-

visions of the tribes, and they had each their respective magistrates, their

own independent property, their common treasury, and general meetings

or assemblies for deliberation and decision on their own affairs. It was ne-

cessary for every citizen of Attica, whether genuine or adopted, to belong

to some one Demus, and to have his name enrolled in its register. Id. 353.
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the provisions on this subject were copied from the laws

of Solon, who permitted private companies to institute

themselves at pleasure, provided they did nothing con-

trary to the public law. But the Romans were not so in-

dulgent as the Greeks. They were very jealous of such

combinations of individuals, and they restrained those

that were not specially authorized ; and every corpora-

tion was illicit that was not ordained by a decree of the

senate, or of the emperor, a Collegia licita^ in the Roman

law, were like our incorporated companies, societies of

men united for some useful business or purpose, with

power to act like a single individual ; and if they abused

their right, or assembled for any other purpose

than that expressed in their charter, *they were *269

deemed illicita, and many laws, from the time of

the twelve tables down to the times of the emperors, were

passed against all illicit or unauthorized companies.b In

the age of Augustus, as we are informed by Suetonius,

^

certain corporations had become nurseries of faction and

disorder, and that emperor interposed, as Julius CsGsar had

done before him,d and dissolved all but the ancient and le-

gal corporations

—

cimcta collegia, prceter antiquitus con-

stituta distraxit. We find, also, in the younger Pliny,e

a singular instance of the extreme jealousy indulged by

the Roman government of these corporations. A destruc-

tive fire in Nicomedia, induced Pliny to recommend to the

Emperor Trajan, the institution, for that city, of a fire com-

pany of 150 men, {collegimnfabrorm?i,) with an assurance,

that none but those of that business should be admitted

into it, and that the privileges granted them should not be

356. These civil and political institutions bear some analogy to the coun-

ties, cities and towns in our American states,

a Dig. 47. 22. 3. 1 .

b Taylor's Elements of the Civil Law, p. 567—570.

<= Ad. Aug. 32.

d Suet. J. Casar, 42.

• Epist. h. 10. Letters, 42, 43.
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extended to any other purpose. But the emperor refused

the grant, and observed, that societies of that sort had

greatly disturbed the peace of the cities ; and he observed,

that whatever name he gave them, and for whatever

purpose they might be instituted, they would not fail to

be mischievous.

The powers, capacities, and incapacities of corpora-

tions, under the English law, very much resemble those

under the civil law ; and it is evident, that the principles

of law applicable to corporations under the former, were

borrowed chiefly from the Roman law, and from the pol-

icy of the municipal corporations established in Britain

and the other Roman colonies, after the countries had

been conquered by the Roman arms. Under the latter

system, corporations were divided into ecclesiastical and

lay, civil and eleemosynary. They could not purchase

or receive donations of land, without a license, nor could

they alienate without just cause. These restraints

*270 *bear a striking resemblance to the mortmain and

disabling statutes in the English law. They
could only act by attorney ; and the act of the majority

bound the Avhole
;
and they were dissolved by death,

surrender or forfeiture, as with us.a Corporations or

colleges for the advancement of learning, were entirely

unknown to the ancients, and they are the fruits of mod-

ern invention. But, in the time of the latter emperors,

the professors in the difierent sciences began to be allow-

ed regular salaries from the government, and to become

objects of public regulation and discipline. By the close

of the third century, these literary establishments, and

particularly the schools at Rome, Constantinople, Alex-

andria, and Berytus, assumed the appearance of public

institutions. Privileges and honours were bestowed

upon the professors and students and they were subjected

to visitation and inspection by the civil and ecclesiastical

» 1 Brown*s Civil and Adm. Law, 142—143. Wood's Inst, of the Civil

Law, p. 131.
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powers, a It was not, however imtil after the revival of

letters, or, at least, not until the 13th century, that col-

leges and universities began to confer degrees, and to at-

tain some portion of the authority, influence and solidity

which they enjoy at the present day.^ The erection of

civil or municipal corporations, for political and com-

mercial purposes, took place in the early periods of the

history of modern Europe. Nor were they unknown to

the ancient Romans, for their dominion was composed of

numerous cities or municipal corporations. c Cities, towns

and fraternities, were invested with corporate powers and

privileges, and with a large civil and criminal jurisdiction.

These immunities were sought after from a spirit of lib-

erty as w^ell as of monopoly, and created as barriers

against feudal tyranny. They afforded protection to

commerce and the mechanic arts, and formed some coun-

terpoise to the exorbitant powers, and unchecked rapacity

of the feudal barons.^ By this means, order and

^ 1 Bro. Civil Law, 151. 162, 163, 164.

b Ibid. 151, 152. note.

« The history of the conquest of the world by Rome, says M. Guizot, in

his History of the Civilization of Europe, edit. Oxford, p. 42, is the history

of the conquest and foundation of a vast number of cities. In the Roman

world, there was, as to Europe, an almost exclusive preponderance of

cities, and an absence of country populations and dwellings. It was a

great coalition of municipalities, once free and independent (for cities were

states) and whose powers upon their conquest were transferred to the cen-

tral government and municipal sovereignty of Rome.

d Hallavi on the Middle Ages, vol. i. p. 165—171. 303, 304. The cor-

poration of the city of London had its privileges and the rights of its free-

men, secured by a provision in magna charta. It is stated in Glanville,

b. 5, ch. 5, that if a villein remained for a year and a day in any privileged

town, which had franchises by prescription or charter, he became thence-

forward a free member of the corporation. See, also, Bracton, lib. I. ch.

10, sec. 3, fol. 6. b. One of the laws of William the Conqueror was to the

same effect, and this custom prevailed equally in France and Scotland,

and boroughs every where became the cradles of freedom. Lord Coke,

(Co. Litt. 137. b.,) says, that manumission, among other significations,

meant the incorporating of a man to be free of a company or body politic<^

as a freeman of a city, or burgess of a borough. Messrs. Merewether and
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*271 security, industry, *trade, and the arts, revived in

Italy, France, Spain, Germany, Flanders and Eng-

land ;
and to the institution of civil or political corpora-

tions, with large charter privileges, may be attributed, in

some considerable degree, the introduction of regular gov-

ernment and stable protection, after Europe had, for many

ages, been deprived by the inundation of the barbarians,

of all the civilization and science which had accompanied

the Roman power, a

But although corporations were found to be very bene-

ficial in the earlier periods of modern European history,

in keeping alive the spirit of liberty, and in sustaining

and encouraging the efforts for social and intellectual im-

provement, their exclusive privileges have too frequently

served as monopolies, checking the free circulation of la-

bour, and enhancing the price of the fruits of industry.

Dr. Smiths does not scruple to consider them throughout

Europe, as generally injurious to the freedom of trade,

and the progress of improvement.*^ The propensity, in

Stephens, in their History of Boroughs and Municipal Corporations in the

United Kingdom, vol. i. Int., London, 1835, contend, that there were no

municipal incorporations until the reign of Henry IV., though boroughs

existed in England from the earliest period ; and the burgesses were the

permanent, free, and privileged inhabitants and householders sworn and

enrolled at the court leet. The terms corporation and body corporate first

appear in the reign of Henry IV., in any public document. The first

charter of incorporation to a municipal body was granted, under Henry

VI. Afterwards, under Edw. IV., the doctrine was first advanced in the

common pleas, that the existence of corporations might be inferred from

the nature of the grant, without words of incorporation. Ibid. Int. 34.

a Smith's Inquiry into the Wealth of Nations, vol. i. p. 395—401.

Robertson's Charles V., vol. i. p. 31. 34. Hallajn on the Middle Ages, vol."

i. p. 78—80. PrescotVs History of Ferdinand ^ Isabella, vol. i. Int. p.

14_18. 53—56. The Castilian cities in Spain anticipated the cities of

Italy, France, England and Germany, in the acquisition of valuable privi-

leges and jurisdictions.

b Inquiry, vol. i. p. 62. 121. 130. 132. 139. 462.

<= The monopoly or restrictive system which protected the industry of

privileged individuals, by confining the exercise of business as traders,

manufacturers and mechanics, to persons licensed, or who had undergone ap-
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modern times, has, however, been to multiply civil cor-

porations, especially in the United States, where they

have increased in a rapid manner, and to a most aston-

ishmg extent. The demand for charters of incorporation

is not merely for municipal purposes, but usually for the

more private and special object of assisting individuals

in their joint stock operations and enterprising eiforts, di-

rected to the business of commerce, manufactures, and

the various details of internal improvement. This branch

of jurisprudence becomes, therefore, an object of curious

as well as of deeply interesting research. The multipli-

cation of corporations, and the avidity with which thej

are sought, have arisen in consequence of the power

which a large and consolidated capital gives them over

business of every kind ; and the facility which the incor-

poration gives to the management of that capital, and the

security which it affords to the persons of the members,

and to their property not vested in the corporate

*stock. The convention of the people of New- *272

York, when they amended their constitution, in

1821, endeavoured to check the improvident increase of

corporations, by requiring the assent of two thirds of the

members elected to each branch of the legislature, to

every bill, for creating, continuing, altering, or renewing,

any body politic or corporate. a Even this provision

prenticeships and examinations, destroyed free competition and perfection

iu the mechanic arts. The policy still prevails in many parts of conti-

nental Europe, and in considerable vigor in Sweden. Laing^s Travels in

Sweden, 1838. In England the Statute Concerning Monopolies of 21 J.

1. c. 3, which was a magna charta for British industry, was a declaratory

act, and declared that all monopolies and all licenses, charters, grants, let-

ters patents, &c., " to any persons or bodies politic for the sole buying, sell-

ing, making, working, or using of any thing within the realm," were unlawful

and void, with the exception of patents for 21 years for inventions, &c.,

and of vested corporate rights, relative to trade. This statute, said Mr.

Hume, contained a nobie principle, and secured to every subject, un-

limited freedom of action, provided he did no injury to others, nor violated

statute law.

fi This provision it has been said only applied to private and did not ap-
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seems to have failed in its purpose, for in the session of

1823, being the first session of the legislature, under ope-

ply to public or municipal corporations. Nelson, Ch. J., in the case of The
People V. Morris, 13 Wendell, 325. Walworth, Ch., in Warner v. Beers,

23 Wend. Rep. 126. Purdy v. The People, 4 HilVs Rep. 391. But it

was decided by the supreme court of New-York in De Bow v. The People,

1 Denio, 1, and by the court of errors in the case of Purdy v. The People

that the constitutional check extended to all corporations whether public or

private, and that to ascertain whether a bill requiring a vote of two-thirds of

each house was properly passed, the courts may look beyond the printed sta-

tute book, to the original certificates endorsed on the bill, and even to the

journals kept by the two houses. The constitution of Michigan requires the

assent of two-thirds of the members of each house of the legislature to every

act of incorporation. The constitution of New-Jersey also requires three-

fifths of the members elected to each house to pass any charter for banks or

moneyed corporations, and all such charters to be limited to a term not

exceeding 20 years. The Revised Constitution of New-York in 1846,

imposed further restraints upon the creation, and further responsibilities

upon the duties of corporations. It declared that corporations might be

formed under general laws but should not be created by special act, except

for municipal purposes, and in cases where general laws would not enable

them to attain their object. The term corporation in the article was to be

construed to include all associations and joint stock companies, having any

of the powers and privileges of corporations, not possessed by individuals

or partnerships. No act was to be passed granting any special charter for

banking purposes, but corporations may be formed for such purposes under

general laws. The legislature may provide for the registry of all bills and

notes issued as money and require ample security for the redemption of

them in specie. The stockholders in every corporation and joint stock as-

sociation for banking purposes, issuing notes of any kind to circulate as

money, after the 1st of January 1850 are to be indivdually responsible to the

amount of their respective shares therein, for all its debts and liabilities

contracted after that day. In case of insolvency of any bank or banking

association, the bill -holders to have preference over all other creditors. Con-

stitution of N. Y. of 1846, art. 8. The Constitution makes it the duty of

the legislature to provide for the organization of cities and incorporated

villages, and to restrict their power of taxation, assessment, borrowing

money, contracting debts and loaning their credit ; so eis to prevent abuses

thereof. So the legislature itself is prohibited from giving or loaning in

any manner the credit of the state to, or in aid of any individual, associa-

tion or corporation. Const, art. 7, sec. 9. Thftfe has been a constantly

increasing prejudice in this country against civil and especially moneyed

corporations, ever since President Jackson, during his administration, com-

menced and carried on an unrelenting hostility to the bank of the United
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ration of this check, there were thirty-nine new private

companies incorporated, besides numerous other acts.

States, and which terminated in the final extinction of that bank. The
constitution of Wisconsin established in 1846 went to the utmost extreme

in its hostility to all banking institutions. It declares that there shall be

no bank of issue within that state ; that the legislature shall not have

power to authorize or incorporate any institution having any banking power

or privilege, or confer any banking power or privilege on any institution or

person ; that no corporation or person within that state under any pre-

tence, shall make or issue any paper money, note, bill, certificate, or other

evidence of debt, intended to circulate as money ; that no corporation

within that state, under any pretence, shall exercise the business of receiv-

ing the deposits of money, making discounts, or buying or selling bills of

exchange, or do any other banking business whatever ; that no bank or

agency of any bank or banking institution in or without the United States,

shall be established or maintained in that state ; that it shall not be lawful

to circulate within the state after 1847, any paper money, note, bill, cer-

tificate or other evidence of debt, less than the denomination of $10, and

after 1849 less than $20, and the legislature is required forthwith to enact

adequate penalties for the punishment of all violations and evasions of the

provisions.

The construction of the restrictive clause, in the constitution of New-
York of 1821, received a learned discussion and great consideration, in the

cases of Warner v. Beers, President of the North American Trust and

Banking Company, and of Bolander v. Stevens, President of the Bank of

Commerce in New-York. 23 WendeWs Rep. 103. Those institutions

were voluntary associations of individuals formed under the provisions of

the act of New-York, of April 18th, 1838, entitled " an Act to authorize

the Business of Banking," and which act allowed the voluntary creation

of an indefinite number of such associations, at the pleasure of any persons

who might associate for the purpose upon the terms prescribed by the

statute. The great question raised in those cases was, whether those in-

stitutions were corporations within the purview of the constitution, requir-

ing the assent of two thirds of the members elected to each branch of the

legislature, to every bill creating any body politic or corporate ; and the

etatute in that case did not appear to have been passed, and did not in fact

pass by such an enlarged majority. The decision of the court of errors, on

a writ of error from the supreme court, on the 7th of April, 1840, was that

the banking act was constitutionally passed, though it did not receive the

assent of two-thirds of the members elected to each branch of the legisla-

ture, and that the associations formed under the act were not bodies politic

or corporate within the meaning of the constitution. It seemed to be ad-

mitted, in the opinions given, that the restrictive clause had not answered

the policy which dictated it. It was considered that the spirit and mean-



272 OF THE RIGHTS OF PERSONS. [Part IV.

amending or altering charters. The various acts of in-

corporation of private companies, for banking, manufac-

turing, literary, charitable and insurance purposes ; for

turnpike and rail-roads and toll-bridges ; and for many
other objects, upon which private industry, skill and spec-

ulation, can be freely and advantageously employed,

constitute a mighty mass of charters, which occupy a

large part of the volumes of the statute law in almost

every state.a All these incorporations are contracts be-

tween the government and the company, which cannot

ordinarily be aifected by legislative interference ; and it

has accordingly been attempted to retain a control over

these private incorporations, by a clause, now usually in-

serted in the acts of incorporation, that " it shall be law-

ful for the legislature, at any time thereafter, to alter,

ing of the restrictive clause, was to guard against the increase of joint

stock corporations for banking and other purposes of trade and profit to the

corporators, with exclusive privileges, not enjoyed by the citizens at large

—that although those banking associations had many of the distinguishing

characteristics of corporations, they did not come within the true legal in-

terpretations, and still less within the spirit and design of the restrictive

clause. The statute conferred the power of free banking, and did not

create any monopoly, nor secure to any association, privileges which might

not be enjoyed in the same manner by all others, nor place them beyond

the entire control of the legislature. This decision of the court of errors

was received and confirmed on the principle of stare decises, in a subse-

quent writ of error from the supreme court to that court in December 1845,

in the case of GifFord v- Livingston. 2 Denio R. 380. But though these

associations are not corporations within the spirit and meaning of the re-

strictive clause in the constitution, requiring the assent of two-thirds of the

members of each branch of the legislature to pass a corporation, yet it is

held that they are to all other intents and purposes corporations, and as

such, liable to taxation on their capital, if deriving any income or profit

from it, like other corporations. The People v. Assessors of Watertown, 1

HilVs N. Y. Rep. 616. The People v. The Supervisors of Niagara, 4

HUVs N. Y. Rep. 20. See also infra, vol. 3. p. 26, for a British statute

founded on similar principles in the creation of joint stock companies.

The above decision in 4 Hill was affirmed on error in the same case in 7

Hill, 504.

a The laws of Massachusetts give the greatest facility to the creation of

bodies politic and corporate. " When any lands, wharves, or other real
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modify^ or repeal the act."a With this general view of

the rise and progress of corporations, 1 shall proceed to a

more particular detail of the general principles of law-

applicable to the subjects

estate, are held in common by five or more proprietors, they may form

themselves into a corporation." Revised Statutes of 1835, part 1. tit. 13.

ch. 43. sec. 1. So, in New- York, by statute in 1811, (and which is stili

in force,) manufacturing corporations may be created by the mere associ-

ation of five or more persons filing a certificate designating their name,
capital, object, and location. A similar law was passed in Michigan and

in Connecticut in 1837. The increase of corporations, in aid of private in-

dustry and enterprise, has kept pace in every part of onr country with

the increase of wealth and improvement. The Massachusetts legislature,

for instance, in the session of 1837, incorporated upwards of seventy man-
ufacturing associations, and made perhaps forty other corporations relating

to insurance, roads, bridges, academies, and religious objects. And in 1838,

the legislature of Indiana authorized any twenty or more citizens of any
county, on three weeks previous public notice, to organize themselves and
become an agricultural society with corporate and politic powers ; and the

inhabitants of any and every town or village may incorporate themselves

for the institution and management of a public library. In Pennsylvania,

the courts of quarter sessions, with the concurrence of the grand jury of
the county, may incorporate towns and villages. Purdon's Dig. 130, and
literary, charitable or religious associations and fire companies, may be

incorporated under the sanction of the supreme court. lb. 168.172.

» In Massachusetts there is a standing statute provision, that every act

of incorporation, which should be thereafter passed, shall at all times be

subject to amendment, alteration, or repeal, at the pleasure of the legisla-

ture, unless there should be in the same act an express provision to the

contrary. Act of 1830. Revised Statutes of 1835. In North Carolina,

all bodies corporate are limited to thirty years, unless otherwise specially

declared. Revised Statutes of North Carolina, 1837. In New-York it

is held, and very correctly, that though a charter of incorporation cannot

pass without the assent of two-thirds of the members of each house, it

cannot be altered without the like assent, notwithstanding the charter con-

tains the reservation of a power in the legislature to alter, modify or re-

peal the charter at pleasure ; for that reservation conferred no new power,

but was only to retain the power which the legislature then had over the

subject. Com. Bank of Buffalo v. Sparren, 2 Denio R. 97.

1j There has been a disposition in some of the states, to change, in an

essential degree, the character of private incorporated companies, by ma-
king the members personally responsible in certain events, and to a quali-

fied extent, for the debts of the company. This is intended as a check to

improvident conduct and abuse, and to add to the general security of ere-
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*II. Of the various kinds of corporations^ and koia

created.

Corporations are divided into aggregate and sole.^ A

ditors ; and the policy has been pursued to a moderate and reasonable de-

gree only, in Rhode-Island, New-York, Maryland, and South Carolina.

But in Massachusetts, by a series of statutes, passed in 1808, 1818, 1821,

and 1827, an unlimited personal responsibility was imposed upon the mem-

bers of manufacturing corporations, equally as in the case of commercial

partnerships. The wisdom of the policy has been strongly questioned
;

{Ainer. Jurist, vol. ii. p. 92, art. 6. lOid. vol. iv. p. 307 :) and, on the

other hand, it has been supported by high authority
;
(Parker, Ch. J., 17

Mass. Rep. 334 ;) and whether it be well or ill founded, it is admirably well

calculated to cure all undue avidity for charters of incorporation. This

unlimited personal responsibility was restrained by statute in 1828 and

1830, and the responsibility applied only in the case of banks to the stock-

holders at the time of loss, by mismanagement of the directors, or for

outstanding bills at the time the charier expires. They are made liable in

their individual capacities, only to the extent of the stock they may hold

in the bank at the time of the abuse, or at the time of the expiration of

the charter. This provision was continued by the Massachusetts Revised

Statutes of 183."), p. 312, sect. 30, 31, and it has been essentially adopted

by statute in New-Hampshire in 1837, in respect to manufacturing corpo-

rations. Persons holding stock in corporations as trustees for others, are

especially exempted from personal responsibility. Act of Mass., 1838.

The personal liability of the stockholders does not enable the creditors to

sue them. It is the business and duty of the corporation, enforced by bill in

equity in its name, to compel payments from individual stockholders.

Baker v. Atlas Bank, 3 Meicalf, 182. In Percy v. Millauder, 20 Martin's

Rep. 68, directors of a bank were held personally responsible to the stock-

holders for gross negligence, or wanton disregard of duty. The statutes of

Michigan in 1837, 1838, go further, and make the directors liable for the

amount of indebtedness of an insolvent bank, and stockholders are made

liable secondarily in proportion to the amount of their stocks. See An-

gell Sf Ames on Corporations, p. 546—564, 3d edit, relative to the perso;

nal responsibility of corporators under state statutes.

In England, the statute of 4 and 5 William IV., ch. 94, reciting 6 Geo. IV.,

ch. 91, by which the king was enabled to render the members of any corpo-

ration thereafter created, individually liable for its contracts, enacted that

the king, after three months' notice in the gazette of his intention, might,

by letters patent, grant to any company, or association, for any trading,

charitable, literary, or other purpose, corporate powers, subject to such

conditions for the prevention of abuses in the management <5f their affairs,

» Co. Litt. 8. b. 250. a.
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corporation sole consists of a single person, who is made
a body corporate and politic, in order to give him some
legal capacities and advantages, and especially that of
perpetuity, which, as a natural person, he can not have.
A bishop, dean, parson and vicar, are given in the Eng-
lish books as instances of sole corporations ; and they
and their successors in perpetuity take the corporate
property and privileges; and the word successors is

generally as necessary for the succession of property in
a corporation sole, as the word heirs is to create an estate
of inheritance in a private individual.^- A fee will pass
to a corporation aggregate, without the word successors

the security of creditors, and the protection of the public, as the king may
see fit to impose

;
but no execution upon any judgment or decree to issue

vrithout special leave of the court, after notice of the persons to be char-
ged, nor after the expiration of three years after such person sjiall have
ceased to have been a member of the company. See, also, Infra, vol. 3. p.
27, note. By the statutes of 8 and 9 Victoria, for consolidating in one act the
provisions respecting the constitution of incorporated companies, ch. 16,
17,18, shareholders are liable individually to the amount of their shares'
and no further. In New-York, not only manufacturing incorpora-
tions under the general act of March 22d, 1811, ch. 67, but in several
of the charters of fire insurance companies, there is a provision, that
in respect to the debts of the company contracted before the corpora-
tion expires, the persons composing the corporation at the time of its disso-
lution, shall be individually responsible to the extent of their respective
shares in the funds of the company. By this means a stockholder, accor-
ding to some recent decisions, incurs the risk, not only of losing the amount
of stock subscribed, but to be liable for an equal sum, provided the debts
due at the time of the dissolution require it. See, Briggs v. Penniman 1
Hopkins^ Rep. 300. S. C. 8 Cor.en^s Rep. 387 ; and see infra, p. 312.
The tendency of legislation and of judicial decisions in the several states, is to
increase the personal responsibility of stockholders in the various private
corporate institutions, and to give them more and more the character of
partnerships, with some of the powers and privileges of corporations. In
Angell ^^ Ames on Corporations, ch. 17, 3d edit, the extent of the person-
al liability of the members of a private corporation for the debts of the
company, is fully examined.

^ Ibid. 8. b. 9. a. There are instances in this country of ministers of a
parish seized of parsonage lands in the right of his parish, being sole
corporations, and of county and town officers created sole corporations by
statute. Angell ^ Ames on Corporations, 3d edit. 25.
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in the grant, because it is a body, which, in its nature,

is perpetual ; but, as a general rule, a fee will not pass

to a corporation sole, without the word successors, and

it will continue for the life only of the individual clothed

with the corporate character. ^ There are very few

points of corporation law applicable to a corporation sole.

They cannot, according to the English law, take personal

property in succession, and their corporate capacity, in

that respect, is confined to real property.^ The
*274 corporations generally in *use with us, are aggre-

gate, or the union of two or more individuals in one

body politic, with a capacity of succession and per-

petuity. Besides the proper aggregate corporations, the

inhabitants of any district, as counties, towns, and school

districts, incorporated by statute, with only particular

powers, are sometimes called quasi corporations. No
private action for neglect of corporate duty, unless given

by statute, lies against them, as such a corporation.

Having no corporate fund, each inhabitant is said to be

liable to satisfy the judgment, if the statute gives a suit

against such a community. ^

Another division of corporations, by the English law,

is into ecclesiastical and lay. The former are those of

» Co. Liu. 94. b., and notes 46 and 47, to Co. Litt. lib. 1. Viner, tit.

Estate, L.

b 1 Kyd on Corp. 76, 77. Co. Litt. 46. b. But, by statute, a corporation

sole may be enabled to take personal as well as real property by succession
;

and a treasurer or collector, for instance, is sometimes created a corporation

sole, or quasi corporation, for the purpose of taking bonds and other person-

al property to him in his official character, and of transmitting the same to

his successors.

c Russel V. The Men of Devon, 2 Term Rep. 667. Riddle v. Proprie-

tors of Locks, &c.. on Merrimack River, 7 Mass. Rep. 187, Parsons, Ch.

3. Merchants' Bank v. Cook, 4 Pick. Rep. 414. Adams v. Wiscasset

Bank, 1 Greenleaf's Rep. 361. Chase v. Merrimack Bank, 19 Pick. 569.

In the case of the Attorney General v. Corporation of Exeter, (2 Russel's

Rep. 63,) Lord Eldon held, that if a fee-farm rent was chargeable on the

whole of a city, it might be demanded of any one who holds property in it,

and he would be left to obtain contribution from the other inhabitants.
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which the members are spiritual persons, and the object

of the institution is also spiritual. With us, they are

called religious corporations. This is the description

given to them in the statutes of New-York, Ohio, and

other states, providing generally /or the incorporation of

religions societies,^ in an easy and popular manner, and

for the purpose of managing, with more facility and ad-

vantage, the temporalities belonging to the church or con-

gregation. Lay corporations are again divided into

eleemosynary and civil. An eleemosynary corporation

is a private charity, constituted for the perpetual distri-

bution of the alms and bounty of the founder. In this

class are ranked hospitals for the relief of poor, sick,

and impotent persons, and colleges and academies esta-

blished for the promotion of learning and piety, and en-

dowed with property, by public and private dona-

tions. ^ Civil corporations are established "^for a *275

variety of purposes, and they are either public or

private. Public corporations are such as are created by

the government for political purposes, as counties, cities,

towns and villages ; they are invested with subordinate

legislativre powers to be exercised for local purposes

connected with the public good, and such powers are

subject to the control of the legislature of the state.

c

a Act of New-Y.ork, April 5th, 1813, ch. 60 ; of Ohio, February 5th,

1819.

b 1 Black's Com. 471. 1 Kyd on Corp. 25—27. 1 Lord Raym. 6. 8.

1 Ves. 537. 9 Ves. jr. 405. 1 Burr. Rep. 200. Lord Holt, in Philips v.

Bury, cited in 2 Term Rep. 353. Dartmouth v. Woodward, 4 Wheaton,

681.

<^ The People v. Morris, 13 Wendell, 325. They are common in every

state. One of the first acts of the general assembly of Connecticut, 1639,

was the incorporation of all the towns in the colony, with town privileges

for local purposes, such as choosing officers and magistrates for holding lo-

cal courts, and to provide for durable keeping a registry of deeds and

mortgages, and for the maintenance of schools and public worship. The

establishment of towns with corporate powers, as local republics, was the

original policy throughout New-England, and it had a durable and benign
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They may also be empowered to take or hold private

property for municipal uses, and such property is in-

vested with the security of other private rights.^ So,

corporate franchises attached to public corporations are

legal estates coupled with an interest, and are protected

as private property. If the foundation be private, the cor-

poration is private, however extensive the uses may be to

which it is devoted by the founder, or by the nature of

the institution. A bank, created by the government, for

its own uses, and where the stock is exclusively owned

by the government, is a public corporation. So, a hos-

pital created and endowed by the government, for gene-

ral purposes, is a public, and not a private charity. But

a bank, wiiose stock is owned by private persons, is a

private corporation, though its object and operations

partake of a public nature, and though the government

may have become a partner in the association by sharing

with the corporators in the stock.'* The same thing may

be said of insurance, canal, bridge, turnpike, and rail-

road companies. The uses may, in a certain sense, be

called public, but the corporations are private, equally as

if the franchises were vested in a single person.c A

hospital founded by a private benefactor, is, in point of

law, a private corporation, though dedicated by its char-

effect upon the institutions, and moral and social character of the people,

M. De Tocqueville, in his De la Democratie en Amerique, torn. 1. 64. 96,

appears to have been very much struck with ihe institution of New-Eng-

land towns. He considered them as small independent republics, in all

matters of local concern, and as forming the principle of the life of Ame-

rican liberty, existing at this day.

a Angell 4- Ames on Corporations, 3d. edit. 30. These local corporations,

as cities and towns, can sue and be sued, and the judicial reports in this coun-

try, and especially in the New-England states, abound with cases of suits

a«"ainst towns, in their corporate capacity, for debts and breaches of duty

for which they were responsible.

b Marshall, Ch. J., U. S. Bank v. Planters' Bank, 9 Wheaton, 907. It

has even been held, that a state bank may be considered a private corpora-

tion, though owned entirely by the state. Bank of South Carolina v. Gibbs,

3 M'Cord's Rep. 377.

e Bailey v. Mayor of New-York, 3 Hiirs Rep. 531.
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ter to general charity. A college, founded and endowed

in the same manner is a private charity, though-, from its

general and beneficent objects, it may acquire the charac-

of a public institution. a If the uses of an eleemosyna-

ry corporation be for general charity, yet such purposes

will not of themselves constitute it a public corporation.

Every charity which is extensive in its object, may, in a

certain sense, be called a public charity. Nor will a

mere act of incorporation change a charity from a private

to be a public one. The charter of the crown, said

Lord Hard wicke,^ cannot make a charity *more or *276

less public, but only more permanent. It is the

extensiveness of the object that constitutes it a public

charity. A charity may be pubhc, though administered

by a private corporation. A devise to the poor of a pa-

rish is a public charity. The charity of almost every

hospital and college is public, while the corporations are

private. To hold a corporation to be public, because the

charity was public, would be to confound the popular

with the strictly legal sense of terms, and to jar with the

Avhole current of decisions since the time of Lord Coke.c

In England, corporations are created, and exist, by /

prescription, by royal charter, and by act of parliament.

With us, they are created by authority of the legislature,

and not otherwise. There are, however, several of the

•• Dartmouth College v. Woodward, 4 Wheaion, 518. Story, J., Ihid.

668, 669. 697—900. The case of St. Mary's Church, 7 Serg. ^ Raiole,

559.

b 2 Ath. Rep. 88.

e Sutton's Hospital, 19 Co. 23. Lord Hardwicke, 2 Ath Rep. 87. Lord

Holt, in Philips v. Bury, reported at large in 2 Terin Rep. 352. The opi-

nions of the judges in Dartmouth College v. Woodward, 4 Wheaton, 518.

All the essential principles laid down by the court in the case of Dartmouth

College V. Woodward, were asserted and applied with great force by Mr.

Justice Story, in the case of Allen v. M'Kean, 1 Sumner, 27G, to Bowdoin

College, in the state of Maine. That college is a private corporation, of

which the state of Massachusetts is founder, and the visitatorial and all oth-

er powers and franchises are vested in a board of trustees under the charter,

and they have a permanent right and title to their offices.

Vol. II. 26
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corporations now existing in this country, civil, religious,

and eleemosynary, which owed their origin to the crown,

under the colony administration. Those charters grant-

ed prior to the revolution, were upheld either by express

provision in the constitutions of the states, or by gene-

ral principles of public and common law of universal

reception ; and they were preserved from forfeiture by

reason of any nonuser or misuser of their powers, during

the disorders which necessarily attended the revolution.

There is no particular form of words requisite to create

a corporation. A grant to a body of men to hold mer-

cantile meetings, has been held to confer a corporate ca-

pacity. * A grant of lands to a county or hundred, ren-

dering rent, would create them a corporation for that sin-

gle intent, without saying, to them and their successors.^

There is no doubt that corporations, as well as other

private rights and franchises, may also exist in this

*277 country *by prescription ; which presupposes and

is evidence of a grant, when the acts and proceed-

ings on which the presumption is founded could not have

lawfully proceeded from any other source. ^ It requires

the acceptance of the charter to create a corporate body

;

for the government cannot compel persons to become an

incorporated body without their consent, or the consent

» The case of Sutton's Hospital, 10 Co. 27. 28. 30. 1 Rol Abr. tit.

Corporation, F. Denton v. Jackson, 2 Johns. Ch. Rep. 325.

1) Dyer's Rep. 100- a. pi. 70, cited as good law by Lord Kenyon, in 2

Term. Rep. €72. 1 Rol. Abr. tit. Corporations, F. 3, 4. Angell ^ Ames

on Corporations, 3d edit. 64. There is no doubt that the grant or statute

creating a corporation, to give it operation, may be accepted by the gran-

tees or a majority of the corporation, for a grant of a corporation is in the

nature of a contract, and requires a mutual concurrence of wills. Angell

4' Ames on Corporations, 3d edit. 67—72. Their acceptance or consent

may be implied from circumstances. Bank of the U. S. v. Dandridge,

12 Wheaton,10.

« Dillingham v. Snow, 3 Mass. Rep. 276. Stockbridge v. West Stock-

bridge, 12 Ibid. 400. Hagerstown Turnpike Co. v. Creeger, 5 Harr. ^
Johns. 122. Green v. Dennis, 6 Conn. Rep. 302. Angell ^ Ames on

Corporations, 57—59. 3d edit.
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of at least the major part of them. a The acceptance

may, in many cases, be inferred from the acts of the

majority of the corporators
;
and a written instrument,

or vote of acceptance, is not indispensable.

^

III. Of the poioers and capacities of corporations.

When a corporation is duly created, many powers,

rights, and capacities are annexed to it. Some of them
are deemed to be necessarily and inseparably incident to

a corporation by tacit operation, without an express

provision
;
though it is now very generally the practice to

specify, in the act or charter of incorporation, the powers
and capacities with which it is intended to endow the

corporation.

(1.) Of their ordinary powers.

The ordinary incidents to a corporation are, 1. To
have perpetual succession, and of course, the power of

electing members in the room of those removed by death

or otherwise ; 2. To sue and be sued, and to grant and
to receive by their corporate name ; 3. To purchase and
hold lands and chattels

; 4. To have a common
seal ; *5. To make by-laws for the government of *278

the corporation ; 6. The power of a motion, or re-

moval of members. Some of these powers are to be

taken, in many instances, with much modification and
restriction ; and the essence of a corporation, according

to Mr. Kyd, consists only of a capacity to have perpetual

succession, under a special denomination, and an arti-

ficial form, and to take and grant property, contract

obligations, and sue and be sued, by its corporate name,
and to receive and enjoy, in common, grants of privileges

a Yates, J., 4 Burr. Rep. 2200. Lord Kenyon, 3 Term Rep. 2.40.

Ellis V. Marshall, 2 Mass. Rep. 269. Lincoln and Ken. Bank v. Richard-

son, 1 Greenleaf's Rep. 79.

b Charles River Bridge v. Warren Bridge, 7 Pick. Rep. 344, Par-

ker, Ch. J., and Wilde, J. Bank of U. S. v. -Daudridge, 12 Wheaton,
70,71.
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and immunities. a According to the doctrine of Lord

Holtjb neither the actual possession of property, nor the

actual enjoyment of franchises, are of the essence of a

corporation.^

* 1 Kyd on Corp. 13. 69. 70. Blackstone says, that the first five inci-

dents mentioned in the text, are inseparably incident to every corporation

aggregate. The New-York statute also declares, that there are powers

which vest in every corporation without heing specified. 1 Blacks. Coin..

475. N. Y. Revised Statufes, vol. i. p. 599. But in the case of Sutton's

Hospital, 10 Co. 30. b. 31. a, it was held, that to make ordinances or by-

laws, was uot of the essence of a corporation, and no doubt a valid corpo-

ration may be created by law, without any other essential attributes than

those mentioned by Kyd.

b The King v. The City of London, Skinner's Rep. 310. A gift of per-

sonal property, or of the proceeds, rents and profits of real estate in trust

to be paid over to a corporation, is good. Wright v. Trustees of Mcth.

Epis. Church, 1 Hoffman's Ch. Rep. 217.

<= The general rule is that every corporation has a capacity to take and

grant property and to contract obligations. But these general powers in-

cident at common law, are restricted by the nature and object of the insti-

tution, and in pursuance thereof it may make all contracts necessary and

useful in the course of the business it transacts as means to enable it to

effect such object, unless prohibited by law or its charter. To attain its

legitimate object it may deal precisely as an individual who seeks to ac-

complish the same end. It may contract for labor and materials, and

make purchases, and borrow money for such objects, and give notes, bonds

and mortgages towards payment. The decisions are numerous on this sub-

ject. See 1 Cowen R. 513. 3 Wendell R. 96. 5 id. 590. 2 Hill N. Y. R.

265. 9 Paige R. 470. 1 Watts R. 385, and especially the case of Barry

V. Merchant's Exchange Company, 1 Sandford's Ch. R. 280, where these

general corporate powers are liberally considered and established in the

able and learned judgment of the Assistant Vice-Chancellor. It is further

established that the capital stock of the corporation mentioned in its char-

ter is not per se a limitation of the amount of property, either real or per-

sonal which it may own. It may divide its profits among the stockholders

at times when, and to the amount the directors may deem expedient. In-

stead of dividing the profits they may in their discretion suffer the surplus

of profits to accumulate beyond their original capital, as the interest of the

institution shall appear to dictate. There is no restriction by law except' by
special statutes in specific cases in the amount of credit which a moneyed

corporation may create by the use of corporate capital. Barry v. Mer-

chant's Exchange Company, ubi supra.
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(2.) Of quasi corporations.

There are some persons and associations who have a

corporate capacity only for particular specified ends, but

who can in that capacity sue and be sued as an artificial

person. a Thus, in New-York, by statute, each county,

and the supervisors of a county, the loan officers and

commissioners of loans, each town, and the supervisors

of towns, the overseers of the poor, and superintendents

of the poor, the commissioners of common schools, the

^ commissioners of highways, and trustees of school dis-

tricts, are all invested, for the purpose of holding and

transmitting public property, with corporate attributes

>c sub modo. The supervisors of the county can take and

hold lands for the use of the county ; and all these seve-

ral bodies of men are liable to be sued, and are enabled

to sue in their corporate capacity. ^ Every county and

town is a body politic for certain purposes, and this is no

doubt the general provision in this country, and especial-

ly in the northern states, in respect to towns. ^ So, at

common law, every parish or town was a corporation

for local necessities, and the inhabitants of a county or

hundred might equally be incorporated for special

ends.^i In short, the English law *affords many, *279

a Gibson, Ch. J., the Commonwealth v. Green, 4 Wharton's Rep. 531.

b N. Y. R. L. vol. ii. p. 473. See also the statute laws of the several

states, in pari materia. N. Y. R. S. 3d edit. vol. i. 384. 385. 416.

c N. Y. R. L. vol. i. p. 337. 364. Statute Laws of Ohio, 1831. Revised

Statutes of Massachusetts, 1835. Revised Statutes of Indiaria, 1838.

R. S. of New-Jersey, 1847, tit. 6. ch. 20.

d Robert, 242. 5 Co. 63. Chamberlain of London's case, 1 Mod. Rep.

194. Rogers v. Davenant, Dyer^s Rep. 100. Lord Kenyon, in 2 Term

Rep. G72. In Massachusetts by immemorial usage, the inhabitants of

towns charged by law with the performance of duties, are held to be in-

dividually liable in their property, though sued by a collective name as a

corporation. The same rule applies to parishes and school districts. Gas-

kill V. Dudley, 6 Metcalf, 546. In the case of Beardsley v. Smith, 16 Conn.

R. 368, it was adjudged after a thorough discussion, that the individual

property of the citizens of the city of Bridgeport, and the citizens individu-

ally were liable on execution for the debts of the corporation. It was
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and our American law more numerous examples, of

persons and collective bodies of men endowed with a

corporate capacity, in some particulars declared, and

without having in any other respect the capacities inci-

dent to a corporation.

a

(3.) Of corporations as trustees.

A corporation being merely a political institution, it

has no other capacities or powers than those which are

necessary to carry into effect the purposes for which it

was established. A corporation is incapable of a person-

shown in that case to be the immemorial usage, and uniformly supported

by judicial decisions throughout New-England, that the inhabitants of

towns and other municipal communities, of corporations and quasi corpo-

rations, were liable in their persons and property for the debts of the towns

or corporations by taxation or execution, and numerous cases were refer-

red to by the court in confirmation of the doctrine, as in 7th and 14th

Mass. 19 Pichering, 1 Greenleaf, 5th, 6th, and lOth Conn. Reports,

and by analogous cases and practice in 2 Term, 660, 2 Russ. 45. 10. East,

390, 11 Id. 77. See supra, p. 274, n. to S. P. But this personal re-

sponsibility does not extend to the members of voluntary association of

ecclesiastical societies, unless so subjected by the provisions of its charter.

They are a private and not a municipal or quasi corporation, compelled by

law, like towns, cities and school districts to assume duties and contract

debts. Jewett v. The Thames Bank, 16 Conn. R. 511. In Georgia the

county courts are invested with power to incorporate associations for spe-

cial purposes, not extending to banking or insurance business, and the

members are to be bound for contracts as in case of partnerships. Hotchkiss,

Statute Code of Georgia, 1846, p. 372. But see supra, p. 272, a. as to the

regulation of corporations in New-York.
* Jackson v. Hartwell, 8 Johns. Rep. 330. 18 Id. 422. Denton v. Jack-

son, 2 Johns. Ch. Rep. 325. Todd v. Birdsall, 1 Cowen's Rep. 260. Grant

V. Fancher, 5 Ibid. 309. North Hempstead v. Hempstead, 2 Wendell's

Rep. 109. School District in Ruraford v. Wood, 13 Mass. Rep. 193. Over-

seers of N. W. v. Overseers of S. W., 3 Serg. ^ Rawle, 117. Angell ^
Ames on Corporations, 17, 2d ed. See, also, supra, p. 274. In the case

ofPardy v. The People, 4 HilVs Rep. 384. 395. One of the senators

(Paige, Senator,) held, that towns and counties in New-York were not

corporations even sub modo, at the time of the adoption of the constitution,

nor are they now in the proper sense of the term. See also to that point,

Jackson v. Covy, 8 Johns. Rep. 385. Hornbeck v. Westbrook, 9 Id. 73.

They were made quasi corporations by the Revised statutes.
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al act in its collective capacity. a It cannot be considered

as a moral agent, and, therefore, it cannot commit a

crime, or become the subject of punishment, or take an
oath, or appear in person, or be arrested or outlawed.

b

It was formerly understood that a corporation could not

be seised of lands to the use of another, and that it was
incapable of any use or trust, and consequently that it

could not convey lands by bargain and sale.c But the

objection, that a corporation could not convey by bar-

gain and sale, was utterly rejected by the C. B., in the

case of /S'ir Thomas Holland v. Bonis,^ as a dangerous

exception to the capacity to convey
;
and at this day the

only reasonable limitation is, that a corporation

*cannot be seised of land in trust, for purposes *280

foreign to its institution.e Equity will now compel

corporations to execute any lawful trust which may be

reposed in them ; and, in the case of the Trustees of
Philips^ Academy v. Kin^,^ it was held, that a corpo-

ration was capable of taking and holding property as a

trustee. [Many corporations are made trustees for charita-

ble purposes, and are compelled, in equit}^, to perform

their trusts. g\ Corporations appear to be deemed compe-

* 1 Kyd on Corp. 225.

b 1 Ibid. 71, 72. 1 Blacks. Com. 477. From the current of modern deci-

sions, there can be no doubt, however, that a corporation, equally with an

individual, may gain a freehold by a disseisin committed by its agent,

whether authorized by deed or vote. Angell ^ Ames on Corporations,

152, 3d edit.

c ZJro. tit. Uses, pi, 10. Bacon on Uses, 57. Gilbert on Uses, by Sug-

den, 6, 7.

d 3 Leon. Rep. 175.

« Jackson v. Hartwell, 8 Johns. Rep. 422.

f 12 Mass. Rep. 546.

s Green v. Rutherforth, 1 Ves. 462. 468. 470. 475. Gilbert on Uses, by

Sugden, 7. note. 1 Kyd on Corp. 72. 2 Johns. Ch. Rep. 384. 389. City

of Coventry v. Attorney-General, 7 Bro. P. C. 235. Attorney-General v.

City of London, 3 Bro. Ch. R. 171. Dummer v. Corporation of Chippen-

ham, 14 Vesey, 245. See Angell ^- Ames on Corporations 3d edit. p. p. 124

—

130 on the power of a corporation to be seized in trust or for the use of an-
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tent to perform the duties of trustees, and to be proper

and safe depositories of trusts ; and among the ahiiost

infinite variety of purposes for which corporations are

created at the present day, we find thema authorized to

receive and take by deed or devise, in their corporate ca-

pacity, any property, real and personal, in trust, and to

assume and execute any trust so created and declared.

The court of chancery is vested with the same jurisdic-

tion over these corporate trusts, which it ordinarily pos-

sesses and exercises over other trust estates. The direc-

tors of corporations as trustees are liable personally for

a fraudulent misapplication of funds, and the trust mo-

nies may be pursued in the hands of any persons receiv-

ing them without consideration, or with notice of the trust.

One director or trustee may be sued alone for a breach of

trust, without bringing the others before the court. Cor-

porations are also created with trust powers of another

other, where the cases are well collected and the reason of them illus-

trated. Mr. Preston, in his Treatise on Conveyancing, vol. ii. p. 247. 254

—

257. 263, insists, that the more approved authority and better opinion is,

that a corporation cannot stand seised to a use on a conveyance to them,

though a corporation may be a cestui que use. In one case it has been

admitted, that a corporation might give a- use ; and therefore a bargain and

sale in fee by a corporation would be good. But if a corporation can give

a use, it can upon the same principle, equally stand seized to a use ; and

the rule ought to be consistent and uniform, either that a corporation can

give and stand seized to a use, or that they can do neither. The New-

York statute of May 14th, 1840, ch. 318, with just and politic liberality,

authorizes any incorporated college, or other literary incorporated institution,

to take a grant or conveyance of real or personal estate, to be held in trust

;

(1.) For an observatory
; (2 ) To found and maintain professorships and

scholarships
; (8.) To provide and keep in repair a place of burial for the

dead
; (4.) For any specific purpose within the authorized objects of their

charter. Real and personal estate may also be conveyed to any city or

village corporation in trust for education, for the diffusion of knowledge, for

the relief of distress, and for ornamental grounds, upon such conditions as

the grantor or donor, and the corporation may agree to. It may also be

conveyed to the commissioners of common schools, and trustees of school

districts, for the benefit of common schools therein.

a See Farmers' Fire Insurance and Loan Company, Laws of N. Y.

April 17th, 1822, ch. 240.
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kind ;
as for the purpose of loaning money on a deposit

of goods and chattels, by way of pledge or se-

curity.a It will *soon become difficult to trace the *281

nmxierous and complicated modifications which

corporations are made to assume, and the much greater

diversity of objects for which they are created. We are

multiplying, in this country, to an unparalleled extent, the

institution of corporations, and giving them a flexibility

and variety of purpose unknown to the Roman or the

Enghsh law. The study of this title is becoming every

year more and more interesting and important.

(4.) Of their capacity to hold lands ^ and to sue and

he sued.

1. To hold lands.

It was incident, at common law, to every corporation,

to have a capacity to purchase and alien lands and chat-

tels, unless they were specially restrained by their char-

ters, or by statute. b Independent of positive law, all

corporations have the absolute ^'2/5 disponendi of land,

and chattels, neither limited as to objects, nor circumscri-

bed as to quantity. They may execute a mortgage to

secure a debt. This was so understood by the bar and

court, in the modern case of The Mayor and Co7Jimon-

alty of Colchester v. Lowten ;^ and this common law

right of disposition continued in England until it was

taken away, as to religious corporations, by several re-

straining statutes, in the reign of Elizabeth. <^ We have

a The New-York Lombard Association, Laws of N. Y. April 8th, 1824,

ch. 187.

b Co. Liu. 44. a. 300. b. 1 Sid. 161, note at the end of the case. 10

Co. 30. b. 1 Kyd on Corp. 76. 78. 108. 115. Com. Dig. tit. Franchise,

11. 15, 16, 17, 18. Parker, Ch. J., in First Parish in Sutton v. Cole, 3

Pick. Rep. ^39.

« 1 Fes. ^ Bea. 226. 237. 240. 244, and it was so adjudged, in the case

of Barry v. The Merchant's Exchange Company, 1 Sandford's Ch. Rep.

250.

d By the statute of 4 and 5 Wm. IV. c. 76, all lay civil corporations in
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not re-enacted in New-York those disabling acts
; but the

better opinion, upon the construction of the statute fo7'

the incorporation of religious societies,^ is, that no reli-

gious corporation can sell in fee any real estate without

the chancellor's order. The powers given to the trustees

of religious societies incorporated under that act are li-

mited to purchase and hold real estate, and then to de-

mise, lease, and improve the same for the use of the con-

gregation. This limitation of the corporate power

to sell, is confined to religious corporations

;

*282 *and all others can buy and sell at pleasure, ex-

cept so far as they may be specially restricted by
their charters or by statute. b Corporations have a fee

simple for the purpose of alienation, but they have only

a determinable fee for the purposes of enjoyment. On
the dissolution of the corporation, the reverter is to the

original grantor or his heirs ; but the grantor will be ex-

cluded by the alienation in fee, and in that way the cor-

poration may defeat the possibility of a reverter. ^

In England, corporations are rendered incapable of

purchasing lands without the king's license ; and this re-

striction extends equally to ecclesiastical and lay corpo-

rations, and is founded upon a succession of statutes from

magna charta^ 9 Hen. III. to 9 Geo. II., which took away

entirely the capacity which was vested in corporations

by the common law. These statutes are known by the

name of the statutes of mortmain, and they applied only

to real property
;
and were introduced during the estab-

lishment and grandeur of the Roman church, to check

the ecclesiastics from absorbing in perpetuity, in hands

England are restrained from selling or mortgaging any real estate, except

under a government license in the mode prescribed.

» Laws of New-York, sess. 36. ch. 60. sec. 11. This act has not been

either revised or repealed. See N. Y. Revised Statutes, vol. iii. p. 298.

b Corporations holding for charitable purposes, says Lord Eldon, 1 Ves.

^ Bea. 246, can alienate at law, but the alienee will be a trustee.

« Preston on Estates, vol. ii. p. 50.
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that never die, all the lands of the kingdom, and thereby

withdrawing them from public and feudal charges.^

The earUer statutes of mortmain were originally level-

led at the religious houses ;
but the statute of 15 R. 11.

c. 5, declared that civil or lay corporations Avere equally

within the mischief, and within the prohibition ;
and this

statute made lands conveyed to any third person, for the

use of a corporation, liable to forfeiture, in like manner

as if conveyed directly in mortmain. i> We have not in

a Lord Ch. Brougham observed, that the object of the mortmain acts,

was to prevent land from being placed extra commercium upon the feudal

principle of protecting the lords against having tenants who never died,

but that there was no intention of preventing by will the investment of

monies in improvements upon land already in mortmain. Giblett v. Hob-

son, 3 Mylne 4* Keene, 517.

b Co. Litt.2. b. 2 Black's Com. 268—274, and 1 Black's Com 497.

The mortmain acts apply to corporations exclusively ; and trust made by

feofFment, grant or devise to unincorporated bodies, for charitable uses and

purposes, not deemed svperstitious, have not been held to be invalid, under

the mortmain act of 23 Hen. VIII. c. 10, and that of 1 Ed. VI. c. 14.

Porter's case, 1 Co. 24. a. Montraple v. Martin, Cro. E. 288. Case 5

Ed. VI., cited by the A. V. Chancellor, in Wright v. Trustees of Meth.

Epis. Church, 1 Hoffman's Ch. Rep. 248. Adams and Lambert's case,

4 Co. 104. b. J. C. Moore's Rep. 648. The prohibition to alienate in mort-

main was qualified. The right to seize the lands as a forfeiture belonged

to the mesne lords and the king, and if they remitted the forfeiture the

alienation was good. The interests of the heir were not considered ;
he

was bound by the alienation. Wilmot's Opinions, p. 9. Attorney General

v. Flood, 1 Haye's Irish Exch. Rep. 130. The Assist. V. Ch. in Wright

v. M. E. Church, in 1 Hoffman's Rep. 254.

In 1843, an attempt was made in the English house of commons to re-

peal the statutes of mortmain, and allow of the establishment of schools,

hospitals, churches, religious and monastic institutions for the relief of the

poor, the encouragement of charity and reUgion, at the pleasure and with

the bounty of individuals ; but the motion met with no encouragement

and was withdrawn. The statute of 9 Geo. II. c. 36, is now the leading

English statute of mortmains. It declares that no lands or monies to be

laid out thereon, shall be given or charged for any charitable uses unless

by deed, executed in the presence of two witnesses, twelve months before

the death of the donor, and enrolled in chancery within six months after

its execution, and be made to take effect immediately without power of

revocation. The two universities, and the scholars upon the foundation of
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this country re-enacted the statutes of mortmain, or ge-

nerally assumed them to be in force ; and the only legal

check to the acquisition of lands by corporations, consists

in those special restrictions contained in the acts by

which they are incorporated, and which usually confine

the capacity to purchase real estate to specified and ne-

cessary objects : and in the force to be given to the

exception of corporations out of the statute of

*283 * wills, a which declares, that all persons, other

than bodies politic and corporate, may be devisees

of real estate.^

The statutes of mortmain arc in force in the state of

Pennsylvania. It has been there held and declared, by

the judges of the supreme court of that state,c that the

English statutes of mortmain have been received, and

considered the law of that state, so far as they were ap-

plicable to their political condition ; and that they were

so far applicable, '• that all conveyances by deed or will,

of lands, tenements, or hereditaments, made to a body

corporate, or for the use of a body corporate, were void,

unless sanctioned by charter, or act of assembly."^ In

the colleges of Eton, Winchester and Vrestminster, were excepted out of

the act.

^ 32 Hen. VIII. c. 1. TV. Y Revised Statutes vol. ii. p. 57. sec. 3.

b If corporations are limited in the purchase of lands to lauds of a spe-

cific yearly value, say 200/., and the value be withhi the sum prescribed

when purchased, and the lands afterwards rise in value by good husbandry,

or extraneous causes, the title of the corporation is not thereby affected,

and the yearly value at the time of the purchase is all that the limitation

requires. This is the just and equitable rule. 2 Inst. 722.

« 3 Biuney's Rep. App. 626. The statutes of mortmain apply in Penn-

sylvania, only so far as they prohibit dedications of property to supersti-

tious uses, or grants to corporations without a statutory license. Metho-

dist Church V. Remington, 1 Watts' Rep. 218.

d By the siatute in Pennsylvania of 6th of April, 1833, passed since the

declaration of the judges mentioned in the text, all purchases of land by

any corporation, or by any person in trust for one, without the license of

the commonwealth, are made subject to forfeiture, and the same penalty

extends to all lands held by corporations existing in other states either di-

rectly or through the medium of trustees or feoffees. Purdon's Dig. 350.
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the other states, it is understood, that the statutes of

mortmain have not been re-enacted, or practised upon
;

and the inference from the statutes creating corporations

and authorizing them to hold real estate to a certain lim-

ited extent, is, that our statute corporations cannot take

and hold real estate for purposes foreign to their institu-

tion. a As we have no general statutes of mortmain, per-

haps a legally constituted corporation in another state

can purchase and hold lands ad libitum in New-York,
provided their charter gave them the competent power. i>

A corporation may take a mortgage upon land by way

But in Runyan v. Lessee of Coster, 14 Peters, 122, it was adjudged, that

a corporation of another state authorized to purchase and hold lands in

Pennsylvania or elsewhere, is competent to purchase and hold lands in

that state, subject nevertheless to be divested of the estate and to a forfeiture

of it by the state of Pennsylvania, whenever that state thinks proper to

institute process for that purpose. The corporation holds a defeasible es-

tate if held without a license procured from Pennsylvania.

a Parker, Ch. J., in First Parish in Sutton v. Cole, 3 Pick. Rep. 232.

The provincial statute of Massachusetts, of 28 Geo. II. was commonly
called a statute of mortmain. It v/as virtually repealed by the statute of

1785, which was a substitute for it ; and it has been held, that a bequest

in trust for pious and charitable uses was not void. Bartlet v. King, 12

Mass. Rep. 537. The Revised Statutes of Massachusetts, of 1835, con-

tinue the same provision, and deacons and church-wardens of Protestant

churches are made bodies politic, competent to take donations for their

churches, and for the poor thereof. Revised Statutes, part 1. tit. 12. sec.

41, The British mortmain acts were never recognized as the law of

Virginia or Kentucky. Robertson, Ch. J., 4 Dana, 356. Lathrop v. Com-
mercial Bank of Scioto, 8 Dana, 114. In Louisiana substitutions and
jldei commissa are abolished. Civil Code, art. 1507. The object was to

prevent property from being placed out of commerce, but it does not apply

to naked trusts to be executed immediately,

b This is declared to be the law in Kentucky, Lathrop v. Commercial

Bank of Scioto, 8 Dana, 114. The decision in that case goes to establish

the doctrine that a corporation of another state or nation, can contract and

sue on contracts made by its agent in Kentucky, provided they be eucl) as

its charter authorizes, and consistent with the local law and policy of the

state, and a corporation of another state can take and hold lands by pur-

chase, mortgage or devise, when consistent with its charter, and not de-

nied by positive law. This liberal and enlightened decision was fully con-

sidered and ably sustained.
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of security for loans made in the course and according

to the usage of its lawful operations ; or in satisfaction

of debts previously contracted in the course of its dealing.

Such acts are generally provided for in the charters of in-

corporation ;
and without such a special authority, it

would seem to be implied in the reason and spirit of the

grant, if the debt v/as bona fide created in the regular

course of business, a

2. To sue and he sued.

Corporations have a capacity to sue and be sued by

their corporate name.^^ Private monied corpora-

*284 tions are not *only liable to be sued like private

individuals in assumpsit, for breaches of contract,

but they may be sued by a special action on the case for

neglect and malfeasance and breaches of duty, and in

actions of trespass and trover for damages resulting from

trespasses and torts committed by their agents under their

authority, and the authority of such agent need not be

under seal.^ From their inability to be arrested, corpor-

al Silver Lake Bauk v. North, 4 Johns. Ck. Rep. 370. Baird v. Bank of

Washington, 11 Serg. ^ Rawle, 411.

b But individual members of a corporation cannot by a bill in equity sue

for corporate claims without the consent of the corporation, and if the cor-

poration neglect their rights and duties, and individual corporators wish for

redress they must at least make the corporation a party defendant. Her-

vey v. Veazie, 24 Maine Rep. 1.

c Yarborough v. The Bauk of England, 16 Easfs Rep. 6. Smith v.

B. & S. Gas Light Co., 1 Adolph. ^ Ellis, 526. Maund v. Monmouth

Canal Co., 1 Carr ^ Marshman, 330, Phil. ed. Townsend v. Susquehan-

nah Turnpike, 6 Johns. Rep. 90. Gray v. Portland Bank, 6 Mass. Rep.

364. Chestnut Hill Turnpike v. Rutter, 4 Serg. ^ Raiole, 6. Fowle v.

Common Council of Alexandria, 3 Peters' U. S. Rep. 398. Rabassa v.

Orleans Navigation Co., 5 Miller's Louis. Rep. 461. Shaw, Ch. J., 19

Pick. Rep. 516. Rector of the Ascension v. Buckhart, 3 Hill, 193. An-

gell ^ Ames on Corporations, p. 385—391. 3d. edit. Mayor of New-York

V. Bailey, 2 Denio, 433. In Ohio it has been adjudged, that | corporations

are liable like individuals, for injuries done, as by cutting ditches and water

courses, in such a manner, as to cause the water to overflow and injure the

plaintiff's land, although the act done was not beyond their lawful powers.
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ations are to be sued by original writ or summons ; and,

at common law, they might be compelled to appear by
distress or seizure of their property. =• A foreign corpo-

Rhodes v. Cleveland, 10 Ohio Rep. 159. Individuals are liable, if in the

commission of a lawful act, damage thereby accrues to another, provided

he could have avoided it with due car.^. Lambert v. Bessey, T. Raym.
421. A rail-road company is not responsible for a building set on fire

and destroyed by a spark from the rail road engine, provided there was no
negligence on the part of the company, and there was the exercise of due
care and skill. The damage was the unavoidable and casual result of the
performance of a lawful act. Burroughs v. Housatonic R. R. Co., 15
Conn. Rep. 124. S. P. Infra, vol. 3. 436.

a The process, pleadings, and other proceedings at law and equity, in suits

by and against corporations, and the competency of corporators as witness-

es in suits in which the corporation is a party, are fully discussed, and with a

reference, in the most ample manner, to English and American authorities,

in Angell ^ Ames' Treatise on Corporations, ch. 18. See Infra, p. 290.

Upon judgment and execution against a corporation for a debt, its property,

real and personal, may be attached or seized and sold, as in the case of

individual defendants. It is the ordinary practice. Buchanan, Ch. J., in

State of Maryland v. Bank of Maryland, 6 Gill cf- Johnson, 219. Slee v.

Bloom, 5 Johnson's Chancery 366. S. C. 19 Johnson's R. 456. Pierce v.

Partridge, 3 Metcalf, 44. Perry v. Adams, id. 51. The Queen v. The
Victoria Park Company, 1 Adolph. ^ Ellis, N. S. 288. If a rail-

road company contracts debts which it is unable to pay, the better

opinion would seem to be, that the wood and iron on the railway may be

taken on execution and sold, and the purchaser acquires thereby a right

of property in the articles, and may take possession of them and carry

them away, though the company be thereby rendered unable to execute its

corporate purpose, and may in consequence forfeit its charter. See this

question very ably discussed in the American Laio Magazine, No. 8. for

January, 1845. This very point has since been decided in The State of

North Carolina v. Rives, 5 Iredell's N. C. Rep. 297. It was held that

the R. R. company's interest in land might be sold with the fixtures and

materials, and the purchaser takes and holds them until the charter ex-

pires, and then the land reverts to the original proprietor. The corporate

franchise cannot be sold, nor does the sale dissolve the corpoiation. See,

also, the right to sell the fixtures, in Ranney v. Orleans N. Company, 6

Robinson's Louis. Rep. 381. But on the other hand, in Winchester and
L. Turnpike Road Company v. Vimont, 5 B. Monroe, 1. it was adjudged that

a turnpike road was not the subject of sale even under a decree in chance-

ry, to pay debts. The stoclc belonged to individuals, and not to the com-
pany. The mere road belonged to the company as a right of way only for

particular uses, and when it ceases to be thus used, the land reverts to the
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ration, in the character of its members as aliens, (mi-

less they be ahen enemies,) may sue in the federal

grautors. The purchaser at such a sale would not acquhe any valuable

right, for corporate powers would not follow the purchase. A sale of the

road would not carry a right to the tolls, for that would be the sale of a

chose in action, which cannot be thus effected. The only proper remedy

for the creditor under this decision, if not under that in the preceding case,

is by decree applying by a receiver the net tolls to the payment of the

creditor. In Pennsylvania, corporalicn franchises cannot be sold on exe-

cution, but under their sequestration act of 16th of June, 1836, though

turnpike roads, rail-roads, and canals, may be the subject of sequestration

for debt, yet where the public have an interest in them, the court may or-

der that the revenues be applied in the first place, to keep the works in re-

pair. The Susquehanuah Canal Company v. Borham, Watts ^ Serg.,

vol. 9. 27. At common law the first process or summons against a corpo-

ration was to be served on the mayor, president, or oth.er head officer.

The statute law of New-York, (iY. Y. Revised Statutes, vol. ii. p. 457,)

has simplified the common law proceedings, by directing that the writ, or

first process, against a body corporate, be served on the president, presiding

officer, cashier, secretary or treasurer ; and if the process be returned

served, that the plaintiff, instead of being driven to compulsory and vexa-

tious steps to compel an appearance by distringas, m&y enter an appear-

ance for the defendants of course, and proceed, as in cases of personal ac-

tions against natural persons. The Revised Codes of Yirginia, (1 R. C.

1819,) and of North Carolina, (1 R. S. 1837,; have a similar provision for

the service of process on corporations, 1 Robinson's Pr. 134. In Connect-

icut, corporations are liable to the process of foreign attachment, and the

officers can be made parties, and held to answer on oath. Knox v. Protec-

tion Ins. Co., 9 Co7in. Rep. 430. See Bromley v. Westchester M. C, 1

Johns. Ch. Rep. 366. S. P. So in the province of Nev/-Brunswick, by

statute of 6 Wm. IV. c 33, a writ of summons is substituted for the origi-

nal w^rit, and a corporation may be proceeded against in a summary way.

Kerr's N. B. Rep. 276. Corporations show by proof on the trial that they

are a corporation. Carmichael v. Trustees of School Fund, 3 Hoicard's

Rep. 84. Williams v. Bank of M., 7 Wendell, 539. But coi-porations are

not hable to be sued out of the state, except upon foreign attachment in

rem under local statutes. Clarke v. N. J. Steam N. Co., 1 Story's Rep.

531. Bushel v. Commonwealth Ins. Co., 15 Serg. ^ Rawle, 176. A
public municipal corporation cannot be sued out of the county in which it

is situated. Lehigh County v. Kleckner, 5 Viatis ^- Serg. 181. Nor can

a foreign corporation be sued in New-York under their attachment act,

which only contemplated the case of a liability to arrest. McQuin v. M.

M. Co., 16 Johnson, 6, But its property may be attached by a process
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courts. a They may sue upon a mortgage taken upon

lands as security for a debt.b The same rule, al-

lowing corporations of one state *to contract and *285.

sue in their corporate name in another, has been

declared in several of the other states, and may be now

considered as the general law of the land.^

in rem. Clark v. New-Jersey Co., 1 Stonj C. C. R. 531. A foreign cor-

poration cannot bo sued as trustee for effects in their hands, under the at-

tachment act in Massachusetts. Union T. Road v. N. E. M. Ins. Co., 2

Mass. Rep.37. Peckham v. N. Parish in H., 16 Pick. 286. But they

may in rem under the attachment act of Pennsylvania. Bushel v. Com-

monwealth Ins. Co., 15 Serg. ^ Rawle, 176. Angell ^ Ames on Corpo-

rations, 334—342, 2d ed., and in New-Hampshire and other states under

their foreign attachment law, or whenever effective service can be made

upon it or its property. Libbey v. Hogdon, 9 N. H. Rep. 394. Martins v.

Bank of Alabama, 14 Louis. R. 415. U. S. Bank v. Merchant's Bank, 1

Rol. Vir. R. 573.

a Society for Propagating the Gospel v. Wheeler, 2 Gall. Rep. 105.

Dutch W. India Co. v. Henriques, 2 L. Raym. 1535.

b Silver Lake Bank v. North, 4 Johns. Ch. Rep. 370. It is now settled

by statute, (iV. Y. Revised Statutes, vol. ii. p. 457,) that a foreign corpo-

ration may, upon giving security for the payment of the costs of suit, pro-

secute in the courts of the state, in the same manner, and under the same

checks, as domestic corporations. A state is a corporation, and may sue

in another state. Delafield v. The State of Illinois, 2 Hiirs N. Y. Rep.

159. Angell 4* Aines on Corporations, 3d edit. 376.

c Williamson v. Smoot, 7 Martins' Louis. Rep. 31. N. Y. Fire Ins.

Co, V. Ely, 5 Ca7in. Rep. 560. Portsmouth Livery Company v. Watson,

10 Mass. Rep. 91. Taylor v. Bank of Alexandria, 5 Leigh, 471. Bunk

of Edwardsville v. Simpson, 1 Missouri Rep. 184. Lathrop v. Commercial

Bank of Scioto, 8 Dana, 114. Stewart v U. S, Ins Co., 9 Watts' Rep.

126. Bank of Washtenaw v. Montgomery, 2 Scammoii's Rep. 422. Bank

of Augusta V. Earle, 13 Peters' Rep. 519—591. Guagalron Co. v. Daw-

son, 4 Black. Indiana Rep. 202. Bank of Marietta v. Pindall, 2 Ran-

dolph's Rep. 465 ; but in this last case, it was held, that the bank of ano-

ther state could not enforce a primary contract made in Virginia. A fo-

reign corporation is permitted to sue in the English courts. Henriques v.

Dutch W. India Co., 2 Lord Raym. 1532. S. C. 1 Str. 612. 2 Ibid. 807.

National Bank of St. Charles v. De Barnales, 1 C. <j- Payne, 569. An-

gell ^' Ames on Corporations, 314, 315, 2d ed. So, a sovereign may sue

in England, in equity as well as at law. Hullett v. King of Spain, 1 Daw's

Rep. 169. S.C. 3 Simons, 338. Brown v. Minis, 1 M'Cord's S. C. Rep.

80. In this case a shade of doubt was thrown over the question, but there

Vol. II. 27
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(5.) Of their right to hold to charitable uses.

It has been a question of grave import, and difficult

solution, whether a corporation instituted as a charity,

was no decision. In the case above mentioned from 2 Randolph, the court

held that, as it was the policy of Virginia, to restrain all banking opera-

tions by corporations not established by their own laws, a bank in Ohio

could not be permitted to establish an agfency in Virginia for discounting

notes, or carrying on other banking operations, nor could an action be sus-

tained in Virginia by the bank on a note thus acquired. This limitation to

the general rule that a foreign corporation may sue, is the same in effect as

that prescribed by the New York statute, and which will not allow the

corporation of any other state or country, to do any act, or maintain a suit

on any contract arising therein, which is not allowed to be done by any do-

mestic corporation. It was in this view, that the court, in the case in

Randolph held, that the Ohio bank could not make a primary contract

in Virginia, in relation to banking business, as by discounting notes, though

if the same be done in Ohio, the bank could sustain a suit tliereon in Vir-

ginia. The court in Virginia raised, but did not decide Uie question, whe-

ther the bank in Ohio might not make a secondary contract in Virginia,

for carrying into effect the contract originally made in Ohio. A point

bearing on this was decided in the English case of Henriques, where a

suit by a Dutch corporation, on a recognizance of bail taken in England,

was sustained ; and in the case of the Silver Lake Bank v. North, wher«

a mortgage taken in New-York on lands in that state, to secure a bank

loan made in Pennsylvania, was enforced.

It may now be considered as a settled principle of law that a corpora-

tion in one state or country may not only sue, but may make valid con-

tracts in another, provided their charter warrants such contracts, and there

is no positive disability by statute for a corporation to make such contracts

in the state where they are made. As a general rule, personal rights and

contracts have no locality, and the laws of comity apply in their fullest ex-

tent, between the several states of the Union. This whole doctrine was

definitively established in the supreme court of the United States, in th©

case of the Bank of Augusta v. Earle, 13 Peters, 519, where it was held,

in a clear and able opinion, delivered by the Ch. J., that the purchase by a

competent agent, in Alabama, of a bill of exchange, by an incorporated

bank of another state, was a valid contract. A foreign corporation

may contract according to the laws in another state and according

to the rate of interest in such other state though that rate be higher than

in its own state when neither the charter or the laws of such other state

prohibit it. Frazier v. Willcox, 4 Rob. Loui. R. 517.

In several of the states, banking corporations incorporated out of the

Btate, are prohibited by statute from exercising banking powers within it.
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could be permitted to become the cestui que trust of lands

devised for charitable uses. Corporations are excepted

out of the statute of wills in England, and in New-York,

and most of the other states ; and it has been decided

that they cannot be directly devisees at law. a But, in

England, by the statute of 43 Eliz. ch. 4, commonly

called the statute of charitable uses, lands may be de-

vised to a corporation for a charitable use, and the court

of chancery will support and enforce the charitable do-

nation. The various charitable purposes which will be

sustained are enumerated in the statute ;
and the admin-

istration of justice, in this or in any other country, would

be extremely defective, if there was no power to uphold

such dispositions. The statute of Elizabeth has not

been re-enacted in New-York, New-Jersey, Pennsylvania,

or Maryland, and probably not in any of the United

States, though it may not have been abrogated in some

of them ;b and the inquiry then is, whether a court of

» Jackson v. Hammond, 2 Gaines^ Cases in Error, 337.

b The statute of Kliz. is in force in N. Carolina, (1 Hawks, 96,) and in

Kentucky, the statute of charitable uses, of 43 Eliz., is held to be in force,

and was never repealed, and consequently, though there bo a^ defect or

want of cestui que use to take the use, or if the use be too indefinite and

uncertain to be enforced independent of the statute, yet the court of chan-

cery will obviate the difficulty, and give it effect as near the general in-

tent as may be, under the cy pres doctrine. Gas & Bonta v. Wilhite, 2

Dana^s Ken. Rep. 170. In that case, it was held that the objects and pur-

poses of the articles of association of the people called Shakers were cha-

ritable and pious, and valid in law ; that the statute of 43 Eliz. wsis pro

ianto a revocation of the prior statutes of mortmain—and though a corpo-

ration, according to the principles of the common law, could not be seized

to a use, yet since the statute of Elizabeth, the courts have maintained de-

vises to corporations in trust for charitable uses ; that where a trust was

for a charitable use, its being a perpetuity was no objection to it ; that as

there was no restraint in Kentucky, similar to the mortmain act of 9

George II., religious societies might acquire and hold property for religious

purposes in other modes than that pointed out in the act of 1814. The

exception in the English statute of wills, prohibiting devises to corporate

bodies, is omitted in the Kentucky statute of wills. 4 Dana, 356. In

Massachusetts the statute of 43 Eliz. c. 4, is in force so far as to determine
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equity has power to execute and enforce such trusts as

charities, independent of any statute, and when no statute

declares them unlawful. The statute of wills

*286 merely *excepts corporations from the description

of competent devisees ;
and there is nothing in the

act declaring it unlawful for a corporation to take for a

charitable use. They are left in the same state as if the

statute of wills had| not been passed; and the question

is, whether a court of equity may sustain and enforce a

devise to or for the use of a corporation, provided the

object be a charity in itself lawful and commendable. ^

The case of The Baptist Association v. Hart,^ was

one in which a bequest of personal property to the plain-

tiffs as trustees failed for want of an incorporation ; but

the reasoning in the case has thrown embarrassment

over this question. It was there said, that the statute of

Elizabeth, did give validity to some devises to charita-

ble uses, which were not valid without the aid of the

statute
;
and the opinion of the chief justice seemed rather

to be, (for there was no authoritative decision of the court

on the point,) that the original interference of chancery

on the subject of charities, where the cestui que trust

had not a vested equitable interest, was founded on the

statute of Elizabeth
; and that independent of the statute,

a court of equity would not sustain a charitable bequest,

where no legal interest was vested. The accuracy of

this conclusion remains yet to be established by judicial

sanction ; and there is a recent and direct authority

against it in the case of The Orphan Asylum Society v.

what are gifts to charitable uses. Sanderson v. White, 18 Pickering, 328.

It is adopted in principle and substance in Massachusetts. Going v.

Emery, 16 Pick. 107. Burbank v. Whitney, 24 Pick. 153. And in Con-

necticut the statute of Elizabeth was virtually re-enacted as early as 1702.

* In the case of the Trustees of Phillips Academy v. King, 12 Mass.

Rep. 546, it was adjudged, that an aggregate corporation was capable

from its nature, unless specially disqualified, of taking and holding property

as a trustee.

fc 4 Wheaton, 1.



Lee. XXXIII.] OF THE RIGHTS OF PERSONS. 286

M'-Cartee,^ in which it was decided, in New-York, by-

Chancellor Jones, after a very elaborate discussion and
consideration, that a devise of lands to executors, in trust
for a charitable corporation, for charitable purposes, was
a legal and valid trust, to be enforced in equity. Lord
Northington, in the case of The Attorney General v.

Tancred,^ affirmed, that devises to corporations, though
void under the statute of will, were always considered as
good in equity if given to charitable uses ; and
that the uniform rule of the court of chancery *be- *287

fore, as well as at and after the statute of Eliza-

beth, was, that where the uses were charitable, and the
grantor competent to convey, the court would aid even a
defective conveyance to uses. This same principle has
been advanced in other cases, and by very high authori-
ty.c The weight of English opinion and argument

a See p. 288 note.

b 1 EderCs Rep. 10. 1 Wm. Blacks. Rep. 91.

c Sir Joseph Jekyll, in Eyre v. Countess of Shaftsbury, 2 P. Wms. 119.

See also, 2 Vern. Rep. 342. Lord Ch. J. Wilmot in Attorney General v.

Lady Downing. Wilmofs Opinions, p. 24. 33. 1 Bro. Rep. 15. 7 Vesey,

69. Lord Eldon in Attorney General v. The Skinners Company, 2 Russ.
R. 407. Sir John Leach in Attorney General v. The master of Brentwood
School, 1 Mylne ^ Keen, 376. In the case of the Attorney General v.

Mayor of Dublin, 1 Bligh's Rep. 347, Lord Redesdale declared, that the
statute of Elizabeth created no new law on the subject of charitable uses,

but only a new machinery and ancillary jurisdiction. It is stated in Duke
on Uses, p. 163, that Symons sold lands, by bargain and sale, to Fleming,
upon confidence to perform a charitable use, which he declared by will.

The bargain was never enrolled, and yet the lord chancellor decreed a sale

of the lands by the heir, to be applied according to the limitation of the use.

This was the 24 Eliz., and before the statute of charitable uses. Chancel-
lor Walworth, in 7 Paige, 80, places reliance upon this case as evidence
of the common law jurisdiction of chancery over charitable uses. Lord
Hardwicke, in Attorney General v. Middleton, 2 Vesey, 327, held, that

before, and independent of the statute of Elizabeth, the court of chancery-

did exercise original jurisdiction in cases of charities at large, and not re-

gulated by charter. It was in the cases of charities afterwards provided
for by the statute of Elizabeth. Lord Chancellor Sugden, in the case in

Ireland of the Incorporated Society v. Richards, 1 Connor ^ Lawson, 58,
S. C. 1 Drury ^ Warren R. 258 reviews and analyzes all the cases, and
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would seem to be in favour of an original and necessary

jurisdiction in chancery, in respect to bequests and devises

in trust, to persons competent to take for charitable pur-

poses, when the general object of the charity was specific

and certain, and not contrary to any positive rule of law.

The elements of the doctrine of the English chancery

relating to charitable uses, are to be found in the civil

law;a and it is questionable whether the English system

of charities is to be referred exclusively to the statute of

Elizabeth. The statute has been resorted to as a guide,

because it contained the largest enumeration of just and

meritorious charitable uses ; and it may, perhaps, be

considered rather as a declaratory law, or specification,

of previously recognized charities, than as creating, as

some cases have intimated, b the objects of chancery

jurisdiction over charities. If the whole jurisdiction of

concludes that there was an inherent jurisdiction in chancery existing be-

fore, after and at the time of the statute of 43 Eliz. sustaining devises to

charitable uses though void at law.

a Code, lib. 1. t. 2. sec. 19- 26. tit. 3. sec. 38. Dig. 30. tit. 1. lb. 33. U.

16. Strahan's note to Domat, b. ]. tit. 1 sec. 16. Swinburne, part 6. sec.

1. 2 Do7nat, h. 3. lit. 1. sec. 6.—b. 4. tit. 2. sec. 2. 6 —b. 3. tit. 1. sec. 6.

Lord Thurlow, in White v. White, I Bro. Rep. 12. By a rescript of the

Emperor Dioclesian, corporations could not take real estate without special

license, and Gibbon, who refers to the rescript of Dioclesian, says, that

there were several laws under the Roman Emperors enacted with the same

design as the FJnglish statutes of mortmain. Gibbon's Hist. vol. 2. 345.

He alludes however to several instances in which those laws had been sus-

pended in favor of christian charities. The edict of Constantine, (as cited

from the Theodosian code by the Assis. V. Chancellor in his able and learn-

ed opinion on the subject, in Wright v. The Trustees of the Meth. Epis.

Church. 1 Hoffman's Rep. 246,) gave legality to legacies to the christian

church and broke down the Roman statutes of mortmain. Legacies to

pious uses became afterwards privileged in ihe Roman law, and their un-

certainty was no objection to their validity. Charities have their founda-

tion in Christianity. A religious purpose is a charitable purpose. Lord Lang-

dale, 1 Keen, 223. Their element is christian benevolence or an enlarged

lovB of human kind, without regard to selfish considerations, or even the

relations of blood, or affinity or friendship.

b 1 Ch. Cas. 134. 267. 6 Daw's Rep. 136.
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equity over charitable uses and devises was grounded
on the statute of EHzabeth, then we are driven to the

conclusion, that, as the statute has never been re-enacted,

our courts of equity in this country are cut off from a
large field of jurisdiction, over some of the most interest-

ing and meritorious trusts that can possibly be created,

and confided to the integrity of men. It would
appear, from the preamble *to the statute of Eliza- *288

beth, that it did not intend to give any new validity

to charitable donations, but rather to provide a new and
more effectual remedy for the breaches of those trusts.^^

^ The statute defined the charities which chancery would protect, and
which were to he enforced

; but the better opinion is, that it left the jurisdic-
tion as it existed prior to the statute untouched. In Dashiell v. Attorney
General, 5 Harr. ^ Johns. 392, it was decided, after an able discussion, that
independent of the statute of 43 Eliz

, (and which had not been adopted in

Maryland,) a court of chancery cannot sustain and enforce a devise to

charitable uses, which would, without the statute, have been void at law,
as vague and indefinite. The same decision was made in Virginia, in

Gallego V. The Attorney General, where the statute of ^3 Eliz was re-
pealed. 3 Leigh's Rep. 450. Taney's Executors v. Latane, 4 Ibid. 327.
See, also, Story, J., in 3 Peters' U. S. Rep. 494. S. P. But in Witman v.

Lex, 17 Serg. ^^ Rawle, 88, it was held, that a bequest to St. Michael and
Zion churches in Philadelphia, the interest to be laid out in bread annually
for ten years /or the poor of the Lutheran congregation, was a valid be-
quest. That case established, that a trust in favor of an incorporated re-

ligious or charitable society, was an available one ; and the same principle
was declared in the case of the Mayor and Corporation of Philadelphia v.

Elliott, 3 Rmole's Rep. 170, and by Mr. Justice Baldwin in the case of
Sara Jane's will, decided in the circuit court for Pennsylvania in 1833, and
cited in 2 Howard's R. 195. 197. Though the statute for charitable uses,

of 43 Ehz., was not extended to Pennsylvania, yet the principles adopted
in chancery, in the application of that statute, applied as part of the com-
mon law. The supreme court of Pennsylvania in Zimmerman v. Anders,
G Waits ^' Serg. 218, declared that a devise of real estate to an unincorpo-
i-atcd association for religious purposes, but incorporated after the testator's

death was good, and that the conservative provisions of the statute of
Elizabeth, and charitable uses supported before that statute and beyond it,

are in force there. So in the American B. Society v. Wetmore, 17 Conn.R.
181, it was admitted as a rule of equity to recognize and protect chari-

ties not incorporated in their interests in bequests and devises, though
not incorporated, but remaining in abeyance. See Inglis v. Sailor's
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(6.) Their powers to make contracts.

It was an ancient and technical rule of the common

S. H. 3 Peters' R. 99. Where the object was defined, and the instrument

not inadequate, they give relief to the extent of the English chancery. The

bequest, in the case in 9 Vesey, 399, would be good there. It is immate-

rial whether the person to take be in esse or not, or how uncertain the

objects may be, provided there be a discretionary power vested any where

over the application of the testator's bounty to these objects. If the inten-

tion sufficiently appears on the bequest, it would be held valid. But where

the particular charitable object is not specified, or the charitable purpose in

the channel of the testator's intention cannot be effected, there is no case in

Pennsylvania in which the courts have undertaken to make new channels for

the trust on the doctrine of cy pres, though there might be trustees willing

and competent to act. Report of the Pennsylvania Commissioners on the

Civil Code, Jan. 1H35. Uncertainty of individual object would seem to be a

characteristic of charity, for personal or individual certainty has often been

held fatal to it. The cases to this point are cited by Mr. Binney in his argu-

ment in the great will case referred to in a subsequent page. The decree, in

the case of The Orphan Asylum Society v. M'Cartee, was reversed, on appeal

to the court of errors of New-York
; (9 Cowen's Rep. 437 ;) but it was on

the ground that the devise to the corporation was direct, and not a trust for

the corporation ; and the opinion of Chancellor Jones, on that point, re-

mains undisturbed. The question relative to the jurisdiction of chancery

over devises to charitable uses, remains to be definitively settled in this

country. See infra, vol. iv. p. 503, In Moore v. Moore, 4 Dana's K. Rep.

357, it was held, that a court of equity, without the aid of any statute,

may enforce a trust, whenever it is so defined or described by the donor,

as to enable the court, consistently with the rules of law, to ascertain and

apply it to the objects intended, and where, in such case, there is no trustee

appointed by the will, the court will act as trustee and appoint one. The

chancery jurisdiction, whether a trust was deemed a charity or not, had

been established in England, prior to the statute of 43 Eliz. It was further

considered, that the statute of Elizabeth, so far as it gave validity to

numerous charitable gifts and bequests which would otherwise be void, was

in force in Kentucky : but so far as it related to the remedy, when no

specific application existed or had failed, by authorizing the appropriation,

upon the civil law doctrine of cy pres, of the charity to some suitable and

congenial purpose of charity, it was not applicable to our institutions or in

force. In this last case, the equity jurisdiction over charitable bequests

and trusts, was ably and learnedly discussed by Ch. J. Robertson, in deliv-

ering the opinion of the court ; and in the case of Potter v. Chapin, 6

Paige's Rep. 639, it was held, that the court of chancery would sustain

a gift or bequest, or dedication of personal property to public or charitable
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law, that a corporation could not manifest its intentions

by any personal act or oral discourse, and that it spoke

uses, if the same be not inconsistent with local law or public policy, and

where the object of such gift or dedication is specific and capable of being

carried into effect according to the intention of the donor. Chancellor

Wadsworth said, that the decision in the case of The Baptist Association

y. Hart''s Executors, 4 Wheaton's Rep. 1, was generally admitted to be

wrong. That decision was that the Baptist Association was not incorpo-

rated ;
that the individual associates could not take as trustees, they be-

ing a body vague and uncertain, and that no legal interest vested, and

that legacies to charities were sustained in England under the statute of

Elizabeth only. Again, in the case of the Dutch church in Garden-street

V. Mott, 7 Paige, 77, it was decreed, that the court of chancery had an

original jurisdiction to enforce and compel the performance of trusts for

pious and charitable uses, when the devise or conveyance in trust was

made to a trustee capable of taking the legal estate.

In the case of Milne v. Milne, 17 Louis. Ck. Rep. 46, under the will of

Alexander Milne, in which legacies were left to two public charitable asy-

lums to be, after the death of the testator, incorporated and established at

Milneburgh, it was held that the courts were bound to aid in carrying out

the intention of the will. The legacies were conditional, and took effect

when the corporations were created, by way of executory devise. Also in

the case of Executors of Burr v. Smith, 7 Vermont Rep. 241, a bequest of

money to certain unincorporated societies was held good, and that there

was a jurisdiction in equity independent of the statute of Elizabeth ; and

go again, in Saunderson v. White, 18 Pickering, 328, it was held that if

trustees in a charity case, and having visitatorial powers are guilty of a vio-

lation of law, they may be proceeded against either at law or in equity,

and that equity has a general jurisdiction over abuses of all trusts. It was
admitted in the case of Inglis v. The Sailor's Snug Harbour, 3 Peters' U.

S. Rep. 99, that a bequest to an association to be thereafter incorporated,

will vest when the corporation is created. So again in Barllett v. Nye,

4 Metcalf R. 378, a devise of real estate to an unincorporated society, for

charitable uses, was held valid, and equity would enforce the trust as

against the heirs.

In the case already alluded to, in 1 Hoffman's Ch. Rep. 202, the whole

subject of the jurisdiction of chancery over gifts and devises to charitable

uses, is examined with great industry and learning, and the numerous

cases before and since the statute of Elizabeth analyzed; and the A. V.

Chancellor (Hoffman) concludes that there was a jurisdiction in chancery

anterior to the statute of uses of 43 Eliz., over charitable uses upon the

ground of trust, and that the courts of equity in New- York possess that

jurisdiction. He cites several ancient cases from the precedents of bills

and pleadings printed under the direction of the English record commission
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and acted only by its common seal. a Afterwards, the

rule was relaxed, and, for the sake of convenience,

in 1821, and he held it demonstrable that the statute of Eliz. did not es-

tablish a single new principle in the law of charities, and that where that

statute does not exist, feoffments and grants to trustees for charitable uses

were valid. Id. 244 to 265. The statute of Eliz. specified the objects

which were to be deemed charities, and the English chancery enforces

none others. The power to enforce such charities was in the court by vir-

tue of its original constitution independent of the statute. Under the Eng-
lish statute of mortmain, of 9 Geo. II., c. 3G, a corporation cannot take the

proceeds of lands devised or directed to be sold, nor monies arising from

the sale of land given to charitable uses by will. Id. p. 223. 227. But in

New-York a devise to trustees for the'use of a corporation is valid, though
a direct devise of land to a corporation for charitable uses is void. The
English statute of Geo. II, avoids any gift or appointment to any person,

of any interest or estate in lands, or of any money or benefit derived from
the sale of lands, if it be for the benefit of any charitable use. {Amh. 20.

155.307. 635. 14 Vesey, 540. 2 Keen, 172. Seaton on Decrees, 130.

1 Hoffmail's Ch. Rep. 234.) But under the N. Y. R. S. vol. 2. p. 57. sec.

3, a devise in trust to lease or sell lands and pay the proceeds to a corpo-

ration is valid, and as the A. V. Chancellor observed, " the great law of

charities has been saved." Mr. Binney in a learned and able argument in

the case of VHdal v. The City of Philadelphia, in the supreme court of the

United States in February, 1844, 2 Howard's R. 127, selected from the

volumes of the British record commission, published in 1827, above 50

cases of bills and answers in chancery relating to charitable uses, from the

reign of Richard II. to that of Elizabeth ; and which went to show the fact

of the exercise of chancery jurisdiction in cases of charitable uses before

the 43d of Elizabeth, and that charitable uses for general and indefinite

purposes, as well as for specific charities, were assisted at that period pre-

cisely as they are now. The fact I think may be considered indisputable,

that chancery uses are lawful uses by the common law and that the statute

of Elizabeth was only an ancillary remedy, now supplied by chancery as

the rightful original tribunal for such trusts. Tlie cases were considered

in this light in the opinion of the supreme court as delivered by Mr. Justice

Story in the great case of Vidal v. Girard's executors above mentioned.

The decision in this last case may be said to close all further discussion

and controversy on the subject, and it establishes that a corporation has a

legal capacity to take real or personal estate in trust for charitable, elee-

mosynary and beneficial uses and purposes, in the same manner and to

the same extent, as a private person may do, and the trusts may be en-

forced in equity. It w^as declared that equity hud an inherent jurisdiction

before the statute of Elizabeth, upon the ground of the common law, to

» Dames' Rep. 121, the case of the Dean and Chapter of Femes.



Lee. XXXIII.] OF THE RIGHTS OF PERSONS. 288

corporations were permitted to act, in ordinary matters,

without deed, as to retain a servant, cook, or but-

enforce charitable uses. Mr. A. V. Chancellor Sandford in his very learned

and able judgment in the case of Kriskern v. The Lutheran churches,

1 Sandford's CL R. 439, recognizes the same doctrine, and I refer to that

case for the elucidation and establishment of the great principle, that courts

of equity will give effect to charities directed to religious purposes, on the

ground of a trust, and will see that the intent of the founder of them for

civil as well as religious purposes be carried into effect. If a charity be

created for a religious purpose, in a christian congregation designated by

the name of a sect, without any specification of the particular worship or

tenets intended, that intent of the founder will be deduced from the tenets,

and doctrine, and discipline of the congregation avowed and practised by

its professors and worshippers at the time of the donation, and the charity

will be held appropriated to such a church and to none other. This case is

distinguished by an exuberantdisplay of the ological learning on the sub-

ject of Lutheran creeds and faith, and for the intelligence, discretion and

logical acuteness of the A. V. Chancellor. The same principles and con-

elusions of equity were stated and declared in the analogous cases on Lady

Hewley's charity, before the English courts in the Attorney-General v.

Pearson, 2 Simon R. 290. Attorney-General v. Shore, Id. note S. C. 9

CI. ^ Fin. 390. 553. 11 Sijnons, 615. 626, n. See also Angell and Ames

on Corporations, 3d edit. 137—150, for a full digest of the cases on this

litigated question of the power of a corporation to take as devises for chari-

table uses. In Shotwell v. Mott, 2 Sandford Ch. R. 46, the learned Vice-

Chancellor renews the discussion of the jurisdiction of the court of chancery

over charitable uses, and he considers it as having existed at common law,

long prior to the time of the Tudors ; that the point is now settled by judicial

decisions, whether the trustees were a corporation or individuals, or the

gift was to trustees by name, or merely for an object sufficiently definite

and specific to be carried into effect. Id. p. 50. Until the statute of 9

Geo. II. charitable uses were protected by the common law. We inherited

them from England and our land is filled with benevolent institutions en-

dowed and upheld by that law, and it is clear that our statutes of uses

and trusts never intended to cut off gifts and devises to charitable uses,

but only private uses and trusts which had perplexed real property by their

intricacies and refinements, and public trusts and charitable uses were not

within the purview of the revised statutes—the statute of uses of 27 H. 8th

ch. 10. never had any application to ptiblic charities. Id. p. 50—53. The

legal restrictions against perpetuities were never directed against gifts for

charitable uses or for any eleemosynary purposes. It is the policy of the

law to encourage their extent and duration. Tkelesson's will was not a

charity, and charities are not inalienable by trustees. Attorney-General

V. Hungerford, 2 Clark ^ Fin. 357. 374. Attorney-General v. Warren, 2
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*289 ler.a The case in 12 Hen. *VII. 25,^ was, that a

baihff, as a servant to a corporation, could justify

without being authorized by deed ; but fhat no interest

could depart from a corporation, as a lease for year&,^a

license to take fees, and a power of attorney to make livery,

without deed. So, in Manhy v. Long^^ it was held, that

a bailiff to a corporation, for the purpose of distress, did

not require an appointment in writing. In Rex v. Bigg^^

the old rule was still further relaxed ; and it s^ms to

have been established, that though a corporation could

not contract directly, except under their corporate seal,

yet they might, by mere vote, or other corporate act, not

under their corporate seal, appoint an agent, whose acts

and contracts, within the limit of his authority, would

Swanston, 291, 302. ShelJ'ord on mortmain and charitable uses, Dutch

Church V. Molt, 7 Paige 17, Id. p. 55. Griffin v. Graham, 1 Haicle N.

C. R. 96. This decision of the Vice-Chancellor of New-York respecting

charities, is spirited, luminous and sound, and places the validity of public

charities on solid foundations, and draws the just and intelligent distinction

between public and private trusts and perpetuities.

In England if there be no trustees, and the object is wholly undefined,

the king administers the charity as parens patria, but with us the infor-

mation of the attorney general may be the appropriate remedy, or the ex-

ecutors or trustees may apply directly to the court for direction, as in the

case of Wright V. The Trustees of the Meth. E. Church, 1 Hoffman's Ch.

Rep. 202. And it seems to be understood tkat the rents of the land ac-

cruing between the death of the testator and the sale of the lands, go to

the heir and not to the charity. Ibid. 266.

In North Carolina, on the other hand, it was held that a bequest to a

number of persons in their aggregate capacity but not incorporated, and the

object of the bequest wholly indefinite, was void. The English doctrine

of charities by which such bequests were to be executed cy pres, was

deemed unsound, and not the equity law in that state. Holland v. Peck,

2 Iredell's Eq. Cases, 255.

a Plowd. Rep. 91. b. 2 Saund. Rep. 305. 3 P. Wins. 433. arg., and 1

Kyd on Corporations, 260.

h Bro. tit. Corporations, 51.

c 3 Lev. Rep. 107. Smith v. B. & S. Gas Light Co., 3 Neville ^ Man-

ning, 771. 1 Adolp. ^ Ellis, 526, S. P.

d 3 P. Wms. 419.
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be binding on the corporation. In a case as late as 1783,'^

it was held, that the agreement of the major part of a

corporation, entered in the corporation books, though

not under the corporate seal, would be decreed in equity.

In Yarhorough v. The Bank of England,^ it was ad-

mitted, that a corporation might be bound by the acts of

their servants, though not authorized under their seal, if

done within the scope of their employment. At last,

after a full review of all the authorities, the old technical

rule was condemned in this country as impolitic, and es-

sentially (Jiscarded
;

for it was decided by the supreme

court of the United States, in the case of The Bank of

Columbia v. Patterson^"^ that whenever a corporation

aggregate was acting within the range of the legitimate

purpose of its institution, all parol contracts made by its

authorized agents were express and binding promises of

the corporation ; and all duties imposed upon them by
law, and all benefits conferred at their request,

raised implied *promises, for the enforcement of *290

which an action lay.<i The adjudged cases in

* Maxwell v. Dulwich College, cited in 1 Fonh. Tr. 296. note. But in

Carter v. Dean and Chapter of Ely, 7 Si?nons, 211, the authority of that

case as a precedent, was very much questioned, and the vice-chancellor

considered it as resting on its particular and singular circumstances, and

that it did not in the least disturb the settled rule of law, that eleemosynary

and ecclesiastical corporations were not bound by any thing in the shape

of an agreement regarding their lands, unless it was evidenced by a deed

or writing under their corporate seal.

b 16 East's Rep. 6.

» 7 Cranch, 299. Many v. Beekman Iron Co. 3 Paige, 188, S. P.

i It was held by Lord Mansfield, in the case of The King v. The Bank
of England, Doug. 523, that assumpsit would lie against a corporation for

refusal to transfer stock, and the same point was ruled by the supreme

court of New-York, in the case of Kortright v. Buffalo Commercial Bank,

20 Wendell, 91, and affirmed on error, 22 Ibid. 348. It may now be con-

sidered as settled law, that an action of assumpsit will lie against a cor-

poration on an implied promise. See the numerous cases referred to in

Angell ^ Ames on Corporations, 368, 382—5. 3d edit. So a special ac-

tion on the case will lie against a corporation for neglect or breaches of duty.

Trover and trespass will also lie against a corporation in certain cases. Ibid.

330—333. So all corporations, whether public or private, may issue ne-
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England, and in Massachusetts, were considered as fully

supporting this reasonable doctrine ; and that the tech-

nical rule, that a corporation could not make a promise

except under its seal, would be productive of great mis-

chiefs. As soon as it was established, that the regularly

appointed agent of the corporation could contract in

their name without seal, it was impossible to support the

other position. Afterwards, in Fleckner v. United

States Ba?ik,^ it was decided, by the same court, that a

bank, and other commercial corporations, might bind

themselves by the acts of their authorized officers and

agents, without the corporate seal. Whatever might be

the original correctness of the ancient doctrine, that a

corporation could only act through the instrumentality of

gotiable paper for a debt contracted in the course of its proper business.

Kelley v. Mayor, &c. of Brooklyn, 4 HilVs N. Y. Rep. 263. N. Y. Legal

Observer, Nov. 1846. In the case of Regina v. A Railroad Company, Q.

B. June 1846, it was adjudged in the Q. B. after a learned discussion,

that an indictment would lie against a corporation aggregate for a mis-

feasance. The proper punishment is the assessment of a fine. It seem-

ed to be assumed in that case as undeniable that a corporation was indict-

able for a wrongful omission of duty. In this country it is the well set-

tled and familiar practice that quasi corporations created by law for pur-

poses of public policy, are subject to indictment for breach or neglect of

duty. Mower v. Leicester, 9 Mtss. R. 247. Riddle v. Locks & Canals,

7 Mass R. 169. See also Angell ^ Ames on Corporations, 3d ed. p.

392—4.

It may properly be observed while on the responsibility of corporations,

that it is a settled principle that corporations are subject to taxes and as-

sessments as owners and occupiers of land and other property as individuals,

when their charters contain no stipulation of exemption. Spencer Ch. J.

in the matter of Queen v. Middletown M. C. 16 Johnson, 7. Clinton

Wool & C. M. Co. V. Morse & Bennet, cited by Ch. J. Thompson in 15

Johnson, 382. Ontario Bank v. Bunnel, 10 Wendell, 185. Bank of

Watertown v. Assessors &c. 25 Wendell, 686. Providence Bank v. Bil-

lings, 4 Peters, 514. People v. Supervisors of N. Y. 18 Wendell, 605.

People V. Supervisors of Niagara, 4 Hill N. Y. R. 20,—See also supra vol.

I. 424—428, and see also Angell ^ Ames 3d edit. 427. 428. 429. 431. and

ch. 13, where the cases are digested, and the subject discussed fully and

ably.

• 8 Wheaton, 338.



Lee. XXXIII.] OF THE RIGHTS OF PERSONS. 290

its common seal, when that doctrine was apphed to cor-
porations existing by the common law, it had no appH-
cation to corporations created by statute, whose charters
contemplate the business of the corporation to be trans-
acted exclusively by a board of directors. The rule has
even been broken in upon in modern times in respect to
common law corporations. The acts of the board of
directors, evidenced by a written vote, are as completely
binding upon the corporation, and as complete authority
to their agents, as the most solemn acts done under the
corporate seal. With respect to banks, from the very
nature of then- operations in discounting notes, receiving
deposits, paying checks, and other ordinary contracts,
it would be impracticable to affix the corporate seal as a
confirmation of each individual act. Where corporations
have no specific mode of acting prescribed, the common
law mode of acting may be properly inferred. But every
corporation created by statute, must act as the statute
prescribes

;
and it is a settled doctrine, that a corporation

may be bound by contracts not under its corporate seal,
and by contracts made in the ordinary discharge
*of the official duty of its agents and officers. *291
Lastly, in the case of Osborn v. United States
Bank,^ it was declared, that though a corporation could
only appear by attorney, the authority of that attorney
need not be under seal

; and the actual production of any
warrant of attorney to appear in court, is not necessary
in the case of a corporation more than in the case of an
individual.

b

That corporations can now be bound by contracts

« 9 Wheaton, 738.

b Nor need the appointment of the agent in the common transactions of
the corporation, be evidenced by the records of the corporation. Comm
Bank of Buffalo v. Kortright, 22 Wendell, 348. The Board of Directors
of a corporation for al! business purposes are the corporation, and they may
authorize a committee to sell or mortgage real estate, and that power im-
plies an authority to affix the corporate seal. Burrill v. Nahant B^hk 2
Metcalf'8 Rep. 163.

'
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made by their agents, though not under seal, and also

on implied contracts to be deduced by inference from cor-

porate acts, without either a vote, or deed, or writing, is

a doctrine generally established in the courts of the sev-

eral states, with great clearness and solidity of argument ;«>•

* Eastman v. Coos Bank, 1 N. H. Rep. 26. Maine Stage Company v.

Longley, 14 Maine Rep. 444. Warren v. Ocean Ins. Co. 16 Ihid. 439.

Hayden v. Mid. Turnpike Company, 10 Mass. Rep. 397. The Proprietors

of the Canal Bridge v. Gordon, I Pick. Rep. 297. Bulkley v. The Derby

Fishing Company, 2 Conn. Rep. 253. Danforth v. Schoharie Turnpike

Company, 12 Johns. Rep. 227. Dun v. Rector of St. Andrew's Church,

14 Ibid. 118. Mott v. Hicks, 1 Cowen's Rep. 513. The Baptist Church

V. Mulford, 3 Halsted's Rep. 182. The Chestnut Hill Turnpike v. Rutter,

4 Serg. ^ Ruwle, 16. Duncan, J., in Bank of Northern Liberties v. Cres-

son, 12 Ibid. 312. La Grand v. Hampden Sydney College, 5 Munf. Rep.

324. Colcock V. Garvey, 1 Nott ^ M'Cord, 231. Bank of United Stales

V. Dandridge, 12 Wheaton, 64. Bank of the Metropolis v. Guttchlick, 14

Peters, 19. Union Bank of Maryland v. Ridgley, 1 Harr. ^ Gill. 324.

Poultney v. Wells, 1 Aikeris Rep. 180. Comm. Bank Orleans v. New-
port Manufacturing Company, 1 B. Monroe's K. Rep. 14. Bates &, Hinea

V. The Bank of Alabama, 2 Ala. Rep. N. S. 451. See also Angell ^
Ames on Corporations, 218, 219. 222, 2d edit, and the numerous authorities

there referred to. The English law is more strict on this subject ; for the

general rule is still understood to be, that a corporation, though created by

statute, cannot express its will except by writing under the corporate seal.

The excepted cases are ; 1. Where the acts done are of daily necessity, or

too insignificant for the trouble of the seal ; 2. Where the corporation has

a head, as a mayor, who may give commands ; 3. Where the acts to be

done, must be done immediately, and cannot wait for the formalities of a

seal ; 4. Where it is essential to a monied institution that they should have

the power to issue notes and accept bills. London Waterworks v. Bailey,

4 Bingham's Rep. 283- 12 B. Moore's Rep. 532. S. C. Tindall, Ch. J.

in Fishmongers' Co. v. Robertson, 5 Manning ^ Granger, 131. If the

contract be executed, the general rule does not apply ; and therefore as-

sumpsit for use and occupation may be maintained by a corporation aggre-

gate, against a tenant who has occupied premises under them, and paid

rent. The Mayor of Stafford v. Till, 4 Bing. 75. 12. B. Moore's Rep.

260. In Smith v. B. &l S. Gas Light Company, 3 Nevill ^- Manning,

771jitwas held, that a corporation might authorize an agent to distrain,

by parol ; but that in cases of extraordinary acts to be done, or where an

estate is to be vested or divested, there must be a deed. In Beverley v.

Linc<#a Gas Light & C. Co., 6 Adolp. ^ Ellis, 829, it was adjudged that

a corporation aggregate might be sued in assumpsit on a contract by
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and the technical rule of the common law may now be

considered as being, in a very great degree done away in

the jurisprudence of the United States. But it is equally

well settled, that though parol evidence be admissible to

parol, and whether expressed or implied, for goods sold and delivered.

This was a relaxation of the ancient rule of the common law to the same

extent as had already been made by the courts of the United States, to

which the learned judge, (Patterson,) who delivered the opinion of the K.

B. in that case, alluded. The English court took care, however, " to dis-

claim entirely the right or the wish to innovate on the law upon any ground

of inconvenience, however strongly made out," but admitted that if the

old rule had been treated by previous decisions with some degree of strict-

ness, and that if " the principle, in fair reasoning leads to a relaxation of

the rule for which no prior decision can be found expressly in point, the

mere circumstances of novelty, ought not to deter tis." The liberal and

sound reasoning contained in this decision, with the qualified reserve ac-

companying it, are both to be commended. It was further declared, in

Church V. Imperial G. L. Co., 6 Adolp. ^ Ellis, 846, that it made no dif-

ference as to the right of a corporation to sue on a contract entered into

by them without seal, whether the contract be executed or executory. In

the case of the Mayor of Ludlow v. Charlton, 6 Mee. ^ Wels. 820, in the

exchequer in 1840, Baron Rolfe gave an elaborate discussion and judgment

on the question, how far a corporation could be bound by a contract with-

out their corporate seal. It was held that the late English cases did not

go so far as to explode the old rule, or to hold a corporation bound in the

same manner as individuals by executed contracts. The general rule of

the necessity of a seal to render a corporate contract valid still existed.

Theexception was limited to small matters, or those not admitting of delay,or

where the rule would greatly obstruct the every day ordinary convenience

of the body corporate without an adequate object, or where the convenience

almost amounted to necessity. The power of accepting bills of exchange

and issuing promissory notes, came within the principle of the exception.

The decisions in Beverley v. The Lincoln G. L. <^ C. Com. and in Church

v. Imperial Gas Light Co., were founded on the principle governing the

exceptions. The decision in this exchequer case was followed by the

supreme court of New-Brunswick in Seelye v. Lancaster Mill Company,
Kerr^s Rep. ^11, and these decisions tend to narrow the doctrine main-

tained in our American courts. But as dealing in contracts with corporate

bodies has become so common, and the agency of corporations of some de-

scription or other, is present in the infinite business concerns of the

country, it becomes very difficult to ascertain, and dangerous to mistake,

any certain test, by which to determine whether the transaction in the

given case, comes within the principle of the exception to the general

rule.

Vol. II. 28
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prove the agency and contracts of the agent of a corpora-

tion, (for the appointment of the agent need not be by-

seal in the case of ordinary contracts) corporations, hke
natural persons, are bound only by the acts and contracts

of their agents, done and made within the scope of their

authority, a

(7.) Of the corporate name.

It is a general rule that corporations must take and
grant by their corporate name. Without a name they

could not perform their corporate functions ; and a name
is so indispensable a part of the constitution of a corpo-

ration, that if none be expressly given, one may be as-

sumed by implication. b A misnomer in a grant by sta-

tute, or by devise, to a corporation, does not avoid the

grant, though the right name of the corporation be not

used, provided the corporation really intended it to be

made apparent.^ So, an immaterial variation in the

name of the corporation, does not avoid its grant ; though

it is not settled with the requisite precision, what varia-

tions in the name are or are not deemed substantial.

The general rule to be collected from the cases is,^ that

» Essex Turnpike Corporation v. Collins, 8 Mass. T??/?. 299. Clark v.

Corporation of Washington, 12 Whealon, 40. Bank of U. S. v Dand-

ridge, Ibid. 64. Leggett v. New-Jersey Manufacturing and Banking

Company, New-Jersey Ch., April term, 1832. Bank of the Metropolis

V. Guttchlick, 14 Peters, 19. As corporations act by agents, they are

responsible in damages for injuries inflicted through their means. Good-

loe V. City of Cincinnati, 4 Ohio Rpp. 500. A special action on the case

will lie for neglect of corporate duty, by which the plaintiff sufl^ers Riddle

V. Proprietors, &c., 7 Mass. Rep 169. 'i'he powers and responsibilities re-

sulting from corporate agents are very fully considered, and the substance

of all the decisions is given in Angell <^ Ames on Corporations, ch 9.

h Anon., 1 Leon. Rep. \63. 1 SoJk Rrp. 191. 1 Blacks. Com. 474.

475. 1 Kyd. on Corporations, 234. 237. 250 2.53. 10 Co. 2S. b. 29. b.

c Case of the Chancellor of Oxford, 10 Co. 57. b. Inhabitants v. String,

5 Halsted's Rep. 323.

dl Kyd on Corp. 236—252. 6 Co. 64. b 10 Co. 126. a. Road

Company v. Creeger, 5 Harr. ^ Johns. Rep. 122. African Society v.

Varick, 13 John's Rep. 38. The Turnpike Company v. Myers, 6 Serg. ^
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a variation from the precise name of the corporation,.

when the true name is necessarily to be collected from

the instrument, or is shown by proper averments, will not

invalidate a grant by or to a corporation, or a contract

with it ; and the modern cases show an increased

liberality *on this subject. For a corporation to *293

attempt to set aside its own grant, by reason of

misnomer in its own name, was severely censured, and

in a great measure repressed, as early as the time of Lord

Coke, a

(8.) Of the power to elect members and make hy-laws.

The same principle prevails in these incorporated so-

cieties, as in the community at large, that the acts of the

majority, in cases within the charter powers, bind the

whole. The majority, here, means the major part of

those who are present at a regular corporate meeting.

There is a distinction taken between a coporate act to

be done by a select and definite body, as by a board of

directors, and one to be performed by the constituent

members. In the latter case, a majority of those who
appear may act ; but in the former, a majority of the

definite body must be present, and then a majority of the

quorum may decide. This is the general rule on the

subject ; and if any corporation has a different modifica-

tion of the expression of the binding will of the corpora-

tion, it arises from the special provisions of the act or

charter of incorporation. b The power of election, or the

Rawle, 12. Woolwich v. Forrest, Pennington's Rep. 115. Inhabitants v.

String, 5 Halsted's Rep. 323. First Parish in Sutton v. Cole, 3 Pick. Rep.

232. Angell ^ Ames on Corporations, 60, 61.

a Jenk. Cent. 233. case 6. 270. case 88. 10 Co. 126. a.

b Rex V. Varlo, Cowp. Rep. 248. 1 Kyd on Corp. 308. 400. 424. 1

Blacks. Com. 478. The King v. Bellringer, 4 Term Rep. 810. The King

V. Miller, 6 Term Rep. 268. The King v. Bower, 1 Barnw. ^ Cress. 492.

Rex V. Whittaker, 9 B. ^ Cress. 648. Ex parte Wilcocks, 7 Cowen's Rep.

402. Field v. Field, 9 WendelVs Rep. 394. 403. Gibson, Ch. J. in St.

Mary's Church, 7 Serg. ^ Rawle, 517. See the subject of the legality
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supplying of members in the room of such as are removed

by death, or otherwise, is said to be a power incident to

and necessarily implied in every aggregate corporation,

from the principle of self-preservation. a But it seldom

happens that an opportunity isjafforded for the appUca-

tion of this principle, because the power of election

294* must be exercised *under the modifications of the

charter or statute, of which the corporation is the

mere creature, and which usually prescribes the time

and manner of corporate elections, and defines the quali-

fications of the electors. If this be not done to the requi-

site extent in the act or charter creating the corporation,

it is in the power of the corporation itself, by its by-laws,

to regulate the manner of election, and the requisite proof

of the qualifications of the electors, in conformity with

the principles of the charter. ^

and organization of corporate meetings and all cases relating thereto, ex-

amined in Angell ^ Ames on Corporations, ch. 14, 452. 3d edit. The

New-York Revised Statutes, vol. ii. p. 555. sec. 27, have declared, that

when any power, authority or duty is confided by law to three or more

persons, or whenever three or more persons, or officers, are authorized or

required to perform any act, the power may be exercised by a majority,

upon a meeting of all the persons so entrusted or empowered, unless spe-

cial provision be otherwise made. It is also a general principle of law,

of which this statute provision is partly declaratory, thai in a case of mere

private authority and confidence, unless provision be made to the contrary,

the whole body must meet and agree in the decision ; but that in matters

of public concern, or in some respects of a general nature, and all meet,

the act of the majority will bind. Commonwealth v. Canal Com. 9 Waits*

Rep. 466. Green v. Miller, 6 Johns. Rep. 38. Vide Infra, p. 633. On
a reference to three arbiters if all meet, the award of two is valid. Meikle-

john v. Young, StuarVs Lower Canada Rep. 43. But this is contrary to

the general rule.

« Hicks V. Town of Lauuceston, 1 Rol Abr. 513, 514. 8 East's Rep.

272. n. S. C.

b 2 Kyd on Corp. 20—30. Though the charter gives to a select body

the power to make by-laws, it does not divest the body of corporations at

large of the same right. King v. Westwood, 4 Barnw. ^ Cress. 781.

Lovell v. Westwood, 2 Dow <Sf- Clarke's P. C. Rep. 21 . There is this dis-

tinction on the subject, that if the power of making bj^-'s-ws be committed

to the corporate body at large, they may delegate that power to a select
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It Avas decided, in the case of Newling v. Francis,^ that

when the mode of electing corporate officers was not re-

gulated by charter or prescription, the corporation might

make by-laws to regulate the elections, provided they did

not infringe the charter.b And in the case of The Com-
monwealth of Pennsylvania v. Woelper,^ it was held,

that a corporation might, by a by-law, give to the presi-

dent the power of appointing inspectors of the corporate

elections, and also define by by-laws the nature of the

tickets to be used, and the manner of voting. All such

regulations rest in the discretion of the corporation, provi-

ded no chartered right or privilege be infringed, or the law
of the land violated. It is settled, that a by-law cannot

exclude an integral part of the electors, nor impose upon
them a qualification inconsistent with the charter, or un-

connected with their corporate character. ^ Though in

the case of elections in public and municipal corporations,

and in all other elections of a public nature, every vote

must be personally given ;e yet, in the case of monied

corporations, instituted for private purposes, it has

been held, *that the right of voting by proxy might *259

be delegated by the by-laws of the institution

when the charter was silent.f

body representing them ; but if the power be given to a select body, they

cannot delegate that power.

1 Term Rep. 189.

b See, also, Rex w. Spencer, 3 Burr. Rep. 1827. 2 Kydon Corp. 26

—

31. King V. Westwood, 7 BinghanCs Rep. 1.

c 3 Serg. ^ Rawle, 29.

d Rexv. Spencer, 3 Burr. Rep. 1827. The general law on the subject

of valid by-laws, is well digested in 1 Woodd. Lee. 495—500. No director

can be excluded by the board of directors of a banking institution, from

inspecting the books of the bank, and the court will, in a proper case, en-

force the right by mandamus. It must, however, be in a case of a clear

right, and for some just or useful purpose. The People v. Throop, 12

Wendell's Rep. 183. Hatch v. City Bank of New-Orleans, 1 Robinson's

Louis. Rep. 470. The right in this last case was considered as belonging

to the individual stockholders.

• Case of the Dean and Chapter of Femes, Dames' Rep. 129. Attor-

ney General v. Scott, 1 Vesey, 413.

f The State v. Tudor, 5 Day's Rep. 329. In New-York, (K. S. vol. i.
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It is a question not definitely settled, whether the offi-

cers of a corporation, who are directed to be annually

elected, can continue in office after the year, and until

others are duly elected, in cases where the time of elec-

tion under the charter has elapsed, either through mis-

take, accident, or misfortune, and there is no provision

in the charter for the case. In the case of public officers

who are such de facto^ acting under color of office by an

election or appointment not strictly legal, or without hav-

ing qualified themselves by the requisite tests, or by hold-

ing over after the period prescribed for a new appoint-

ment, as in the case of sheriffs, constables, &c.
;
their acts

are held valid as respects the rights of third persons who
have an interest in them, and as concerns the public, in

order to prevent a failure of justice.^

604.) at the election of corporate officers in corporations of a private na-

ture, except library, religious and monied corporations, stockholders may

vote by proxy. In Phillips v. Wickham, 1 Paige's Rep. 593, the chancel-

lor doubts the validity of the right of voting by proxy, when the power is

not given, either expressly or impliedly, in the act creating the institution.

And in Taylor v. Griswold, 2 Green's N. J. Rep. 223, in the supreme

court of New-Jersey, after a full and learned discussion, it was held to be

a principle of the common law, that where an election depended upon the ex-

ercise of judgment, the right could not be deputed ; and that it required

legislative sanction, before any corporate body could make a valid by-law

authorizing members to vote by proxy. The authority of the case of the

State V. Tudor, may, therefore, be considered as essentially shaken.

* The King v. Lisle, Andrews Rep. 163. The People v. Collins, 7

Johns. Rep. 549. Jones v. Gibson, 1 iV. //. Rep 266. Johnston v. Wil-

son, 2 /6iU 202. Anon., 12 Mod. Rep.Q56. In the matter of the M.

and H. Railroad Co., 19 Wendell, 135. 145. Plymouth v. Painter, 17

Conn Rep. 585. The State v. Allen, 2 IredeWs N. C. Rep. 183.

Sprague v. Bailey, 19 Pick. Rep.A'iG. In this last case, it was held that

a collector of taxes was not responsible for the regularity of the town

meeting, or the validity of the votes at the meeting at which the tax was

granted. It is a usual and wise provision in public charters, that the offi-

cers directed to be annually appointed, shall continue in office until other

fit persons shall be appointed and sworn in their places. This was the case

in the charter granted to the city of New-York, in 1686, and again in

1730. By the English statute of 1 Victoria, ch. 78, /or the regulation of

anunicipal corporations, it was declared that the election of persons to
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This general principle has been applied to the officers

of a private monied corporation, so far as concerns the

rights of others, a and the sounder and better doctrine, I

apprehend to be, that where the members of a corpora-

tion are directed to be annually elected, the words are on-

ly directory, and do not take away the power incident to

the corporation to elect afterwards, when the annual day

has, by some means, free from design or fraud, been pass-

ed by.b

*The statute of 11 Geo. I. c. 4., was made express- *296

ly to prevent the hazard and evils of a dissolution of

the corporation, from the omission to elect on the day
;
and

it seems to admit of a question whether the statute was not

rather declaratory, (for so it has been called,) and intro-

duced to remove doubts and difficulty. ^ The election,

corporate offices should not be questioned for want of title in the persons

presiding at such elections, provided such persons were in actual posses-

sion of. and had taken upon themselves the execution of the duties of

such office.

a Baird v. Bank of Washington, 11 Serg. ^ Rawle, 411. Bank of U.

S. V. Dandridge, 12 Wheaton, 64. Lehigh Bridge Co. v. Lehigh Canal

Company, 4 Rawle, 1.

b Hicks V. Town of Launceston, 1 Rol. Ahr. 513. Foot v. Prowse, May-

or of Truro, Str. Rep. 625. 3 Bro. P. C. 167. S. C. The Queen v.

Corporation of Durham, 10 Mod. Rep. 146. The People v. Runkel, 9

Johns. Rep. 147. Trustees of Vernon Society v. Hill, 6 Cowen's Rep. 23.

M'Call V. Byram Manufacturing Co., 6 Conn. Rep. 428. Nashville Bank

V. Petway, 3 Hump. Tenn. Rep 522. But see Rex v. Poole, 7 Mod. Rep.

195. Cases temp. Hardw.20. 2 Barnard's Rep. K. B. 447. S. C. Con-

tra; and ihe opinion of the chancellor, in Phillips v. Wickham, 1 Paige's

Rep. 590, seems also to be contra. In the case of Rex v. Poole, {Cases

temp. Hardw. 20.) Lord Hardwicke speaks doubtfully of the common law

on this point ; though he refers to the case of Landsdown, in Roll's

Abridgement, where an election eight days after the charter day was held

good, for that the day was only directory. But he admitted, that the men-

tion of hours on the election days was merely directory, and not restrictive.

In the case Ex parte Heath and others, 3 Hill, 42, it was held that where

a statute required an official act to be done by a given day, for a public

purpose, it was merely directory as to time, and the act done on a sue-

<ceeding day was held valid.

« The King v. Pasraore, 3 Ter?n Rep. 238. 245, 246. By the A. Y. Re-
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when it does take place, must be had, and the assent of

a majority of the corporation to any transaction concern-

ing the corporation must be given, when the members of

the corporation are duly assembled collegialiter ; and

they must act simul etsemeljdind not scatteringly, and at

several times and places.

a

The power to make by-laws is either expressly given

or tacitly annexed, as being necessarily incident to corpo-

rate bodies to enable them to fulfil the purposes of their

institution
;
and when the objects of the power and the

persons who are to exercise it, are not specially defined

in the charter, it is necessarily limited in its exercise to

those purposes, and resides in the body politic at large.

It is usual, however, in the charter creating the corpora-

tion, to vest the power of making by-laws in a select bo-

dy, as for instance in a board of trustees or directors.**

These corporate powers of legislation must be exercised

reasonably, and in sound discretion, and strictly within

the limits of the charter, and in perfect subordination to

vised Statutes, if any corporation shall not organize and commence the

transaction of its business within one year from the date of its incorpora-

tion, its corporate powers shall cease.

» The Dean and Chapter of Femes, Dames' Rep. 130—132. Pierce v.

New-Orleans Building Co., 9 Lou. Rep. 397. In like manner the acts of

joint arbitrators, as well as all other judicial acts, must take place in the

presence of each other. Stalworth v. Inns, Mceson ^ Welsby, 456.

Moore v. Exrs. of Moore, Coxe's N. J. R. 144. When a corporation elec-

tion has been irregularly or illegally conducted, the regular and established

common law remedy is by motion, for leave to file a ^uo toarrcr7?io informa-

tion. Ex parte Murphy, 7 Cowen, 153. Regina v. Alderson, 11 Adolph

^ Ellis, 1. In New-York by statute (sess. 48, ch. 325, sec. 9, and which

provision was afterwards incorporated in the N.Y. R. S. vol. i. 603. sec. 5,) a

more summary and easy remedy was provided. Any person aggrieved by

any such corporate election may, on giving reasonable notice, apply to the

supreme court, who are to proceed forthwith, and in a summary way, to

hear the affidavits, proofs and allegations of the parties, and to establish

the election, or order a new election, or make such order and give such re-

lief as right and justice may require. See the case Ex parte Holmes, 5

Cowen 426, to that effect.

* Angell ^ Ames on Corporations, 3d edit. ch. 10.
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the constitution and general law of the land, and the

rights dependent thereon. Subject to these limitations,

the power to make by-laws may be sustained and enforc-

ed by just and competent pecuniary penalties.^

*(9.) Of the power of removal. *297

The power of amotion, or disfranchisement of a

member for a reasonable cause, is a power necessarily inci-

a See the opinions of the judges in the case of the King v. Westwood,

7 Bing. Rep. 1; and the very elaborate opinion of the Ass. V. Ch. of New-
York, in Westervelt v. Corporation of the City of New -York, '^ Hoffman's^

Ch. Rep. and see Angell ^ Ames on Corporations, ch. 10. 3d. edit., where

this branch of the subject is treated, and with great and exhausting re-

search. Every corporate body has a right at common law, and without sta-

tute, to make by-laws needful for the management of the business and pro-

perty of the corporation, and to regulate the duties and conduct of its offi-

cers and agents. Savage, Ch. J., in The People v. Throop, V2 Wendell's

R. 183. Child V. Hudson Bay Company, 2 P. Wms. 209. In the case of the

State of Louisiana, ex relat. Hatch, v. The City Bank of New-Orleans,

decided on appeal to the supreme court of Louisiana, March, 1842, it was
adjudged that a stockholder and director, without a resolution of the board,

had no right to inspect the stock ledger, or transfer book containing the

list of the stockholders. See Rex v. Bank of England, 2 B. ^ Aid. 620.

Rex V. Merchant's Taylor's Company, 2 B ^ Adolphus, 115, cited in sup-

port of the decision, and the case of the People v. Throop, in 12 Wend.,

was cited in support of the decision of the court below. But a corporation

cannot by a by-law subject to forfeiture shares of stockholders for non-
payment of instalments, unless the power be expressly granted by the char-

ter. Corporations cannot impose penalties and take redress into their own
hands. Kirk v. Norvill, 1 Term Rep. 117. In the matter of the Long
Island R. R.T9 Wendell, 37. How far and when it is in the power of a

corporatioii to enforce by suit the payment of subscriptions for corporate

stock, and make and recover assessments for the same, is fully considered

aiid the cases critically examined, in Angell ^ Ames on Corporations, 3d. ed.

ch. 15. In Tuttle v. Walton, 1 Kelly's Geo. i?. 43, a by-law of a corpo-

ration creating a lien on the stock of the members, for their corporate

debts is valid and binding between the corporators, and even as against a
purchaser at execution of the stock, loith notice of the lien, and when the

lien was prior in time to the lien acquired under the judgment.

A certificate of corporate stock, is transferable by a blank endorsement,

which may be filled up by the holder, by writing an assignment and power of

attorney over the signature endorsed. Kortright v. Buffalo Commercial
Bank, 20 Wendell, 91.
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dent to every corporation. It was, however, the doc-

trine formerly, that no freeman of a corporation could be

disfranchised by the act of the corporation itself unless

the charter expressly conferred the power, or it existed

by prescription. a But Lord Ch. B. Hale held,b that every

corporation might remove a member, for good cause
;
and

in Lord Bruce's case,^ the K. B. declared the modern opi-

nion to be, that a power of amotion was incident to a cor-

poration. At last, in the case of The King v. Richard-

son^^ the question was fully and at large discussed in the

K. B.
;
and the court decided, that the power of amotion

was incident, and necessary for the good order and go-

vernment of corporate bodies, as much as the power of

making by-laws. But this power of amotion, as the court

held in that case, must be exercised for good cause ; and

it must be for some offence that has an immediate rela-

tion to the duties of the party as a corporator
;

for as to

offences which have no immediate relation to his corpo-

rate trust, but which render a party infamous and unfit

for any office, they must be established by iij,^icfment and

trial at law, before the corporation can expel for such a

cause. In the case of The Commonwealth v. St. Patrick^s

Society^^ while it was admitted to be a tacit condition

annexed to the corporate franchise that the members
would not oppose or injure the interests of the corporate

body : and that expulsion might follow a breach of the

condition
;
yet it was adjudged, that without an express

power in the charter, no member could be dis-

*298 franchised, unless he *had been guilty of some

offence which either affected tlie interests or good

a Bagg's case, 11 Co. 99. a. 2d resolution. See also Sty. Rep. All. 480.

1 Lord Raym. 392. 2 Ibid. 1566.

b Tidderly's case, 1 Sid. Rep. 14.

2 Str. Rep. 891.

d 1 Burr Rep. 517.

« 2 Binney's Rep. 441. See also to S. P. Willcock on Mun. Corpora-

tions , 271.
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government of the corporation, or was indictable by the

law of the land, and of which he had been convicted.

If there be no special provision on the subject in Jhe

charter, the power of removal of a member for just cause,

resides in the whole body.a But a select body of the cor-

poration may possess the power, not only when given by

charter, but in consequence of a by-law made by the body

at large ; for the body at large may delegate their pow-

ers to a select body, as the representative of the whole

community, b

The cases do not distinguish clearly between disfran-

chisement and amotion. The former applies to mem-

bers, and the latter only to officers ;
and if an officer be

removed for good cause, he may still continue to be a

membar of the corporation.^ Disfranchisement is the

greater power, and more formidable in its application
;

and in joint stock or monied corporations, no stockholder

can b3 disfranchised, and thereby deprived of his proper-

ty or interest m the general fund, by any act of the cor-

porators, without at least an express authority for that

purpose ;d and unless an officer be elected and declared

to hold during pleasure, the power of amotion, as well as

of disfranchisement, ought to be exercised in a just and

reasonable manner, and upon due notice and opportunity

to be heard.e

a The King v. Lyme Regis, Dovg. Rep, 149. Willcock on M. C. 246.

t Ibid, and 3 Burr. Rep. 1837.

c Angell ^ Ames on Corporations, 404. 3d ed.

d Ibid. 405. Bagg's case, U Co. 99.

e The Commonwealth v Penn. Beneficial Society, 2 Serg. ^ Rawh,

141. But the power of disfranchisement and amotion is to be exercised by

the corporation at large unless it be by charter expressly confided to a par-

ticular person or select body. Angell ^ Arnes on Corporations, 423. 3d

-edit. In this last edition of Messrs. Ang^ell ^ Ames, the cases in which

the power of amotion or disfranchisement may be or be not exercised,

are collected and reviewed, p. p. 408. 424. ch. 12. The acceptance

of another incompatible office does not operate as an absolute avoid-

ance of the former, in any case where the party could not divest himself
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(10.) Corporate powers strictly construed.

The modern doctrine is, to consider corporations as

having such powers as are specifically granted by the act

of incorporation, or as are necessary for the purpose of

carrying into effect the powers expressly granted,

*299 and as not *having any other. The supreme

court of the United States declared this obvious

doctrine,a and it has been repeated in the decisions of the

state courts.^ No rule of law comes with a more reason-

able application, considering how lavishly charter privi-

leges have been granted. As corporations are the mere

creatures of law, established for special purposes, and

derive all their powers from the acts creating them, it is

perfectly just and proper that they should be obliged

of that office by his own act, without the concurrence of another. King

V. Patterson, 4 Barnw. ^ Aid. 1.

• Head & Amory v. The Providence Insurance Company, 2 Crunch,

167. Marshall, Ch J., 4 Wheaton, 686. Beatty v. Lessee of Knowler, 4

Peters' U. S. Rep. 163. Taney, Ch. J., in the case of the Bank of Au-

gusta V. Earle, 13 Peters, 587. Runyon v. Coster, 14 lb. 122. Story, J.,

m the case of the Bank of the U. S. v. Dandridge, 12 Wheaton, 68.

b The People v. iJtica Insurance Company, 15 Johns. Rep. 358. 383. 19

Id. 1 S. P. The N. Y. Fire Insurance Company v. Ely, 5 Conn. Rep.

560. N. Y. Firemen's Insurance Company v. Sturges, 2 Cowen''s Rep.

664. 675. The N. R. Ins. Co. v. Lawrence, 3 We7idell, 482. Savage, Ch.

J., N. R F. Ins. Co. v. Ely, 2 Cowen, 709. Life and Fire Ins. Co. v. Me-

chanic Fire Ins. Co., 7 We7idell, 31. First Parish in Sutton v. Cole, 3

Pick. Rep. 232. The State v. Stebbins, 1 Stewart's Ala. Rep. 299. Ber-

lin v. New-Britain, 9 Conn. Rep. 180. Angell and Ames on Corporations,

239, 2d ed. The New-York Revhed Statutes, vol. i. p. 600. sec. 3, have

declared, that no corporation shall possess or exercise any corporate powers

not expressly given by statute, or by its charter, except such as shall be

necessary to the exercise of the powers so enumerated and given. The
cases of Sharp v. Speir, and Sharp v. Johnson, 4 HilVs N. Y. Rep. 76. 92,

are samples of the very strict and even stringent construction of the pow-

ers and proceedings of municipal corporations, in respect to assessments,

taxation, and sales of private property. By the New-York Revised Sta-

tutes, 3d ed. vol. 1. 893. 894, all associations for banking purposes and

all banking operations unauthorized by law, are prohibited under a penalty.

The prohibition extends equally to foreign corporations exercising business

of banking in this state.
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strictl^r to show their authority for the business they

assume, and be confined in their operations to the mode,

and manner, and subject matter prescribed. a The

modern language of the English courts is to the same

effect ;b and, in a recent case,c it was observed, that a

corporation could not bind themselves for purposes foreign

to those for which they were established. "Where a cor-

poration was created for purposes of trade, it resulted

necessarily that they must have power to accept bills,

and issue notes. But if a company be formed, not for the

purposes of trade but for other purposes, as, for instance,

to supply water, the nature of their business does not

raise a necessary implication that they should have power

to make notes, and issue bills
; and it seemed to be

doubted whether there must not be an express authority

to enable them to do it. The acts of corporation agents

are construed with equal strictness
;
and it is the doctrine,

that though a deed be signed by the president and cashier

of a corporation, and be sealed with its corporate

seal
;
yet the courts may look beyond the seal, *and *300

if it be affixed without the authority of the direc-

tors, and that fact be made affirmatively to appear, the

instrument is null and void.*'

a Corporate acts must not only be authorized by the charter, but those

acts must be done by such officers or agents, and in such manner as the

charter authorizes. Taney, Ch. J. in the Bank of Augusta v. Earle, 13

Peters, 587.

b Dublin Corporation v. Attorney-General, 9 Bligh, N. S. 395.

c Broughton v. The Manchester Water Works Company, 3 Barnw. ^
Aid. 1.

d T he Mayor and Commonalty of Colchester v. Lowton, 1 Ves. ^
Beanies' Rep. 245. Tilghman, C'h. J., in the case of St. Mary's Church,

7 Serg. ^ Rawle, 530. Leggett v. N. J. Man. and Banking Co., in New-
Jersey Chancery, April term, 1832. Every act of a public body acting

under statute authority, which is lo divest an ov/ner of his properly for

any public purpose, without his consent, is to be strictly and rigidly pursued.

Van Winkle Railroad Company, 2 Green's N. J. Rep. 162, The King v.

Bagshaw. 7 Term Rep. 363. The King v. Mayor of Liverpool, 4 Burr,

244. Rex v. Cooke, Cowp. 26. Westervelt v. Corporation of New-
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IV. Of the visitation of corporations.

I proceed next to consider the power and discipline of

visitations to which corporations are subject. It is a

power appUcable only to ecclesiastical and eleemosynary

corporations ;a and it is understood, that no other corpora-

tions go under the name of eleemosynary, but colleges,

schools, and hospitals.^ The visitation of civil corpora-

tions is by the government itself, ttirough the medium of

the courts of justice. And in the case of the failure or

want of a visiter over a private eleemosynary foundation,,

the duties of visitation devolve, in England, upon the

crown, and is exercised at the present day not by the K..

B., but by the lord chancellor in his visitatorial capacity.c

As it has been determined in New-York,^ that the chan-

cellor cannot act in a visitatorial character, the jurisdic-

tion in such a case would revert to the courts of law, ac-

cording to the ancient English practice, to be exercised

under common law process.^

To eleemosynary corporations, a visitatorial power is

attached as a necessary incident. The nature and ex-

tent of this power were well explained by Lord Holt, in

his celebrated judgment in the case of Philips v. BuryS
If the corporation be public, in the strict sense, the

*301 government *has the sole right as trustee of the

York, 2 Hoffman's Ch. Rep. See also supra, n. r. Ihe cases of Sharp v.

Spier, and of Sharp v. Johnson. There is a very valuable discussion on

the nature, power and restriction of the transfer of corporate stock in ch.

16 of Angell 4^ Ames on Corporations, 3 edit. p. 409, and the numerous

American cases are tliere ciled, and examined. The subject is ralher of

too practical a nature to admit in a work of this character of a digest of the

many and nice distinctions, and I must refer the student to the treatise

itself.

a 1 Blacks. Com. 480. 2 Kyd on Corp. 174.

J. 1 Wood. Lee. 474.

« The Attorney -General v. Dixie, 13 Ves. 519. The Same v. Claren-

don, 17 Ibid. 491.

d Auburn Academy v. Strong, 1 Hopkin's Ch. Rep. 278.

« Rex V. Bishop of Chester, Sir. Rep. 797.

t Skinner's Rep. 447. 1 Lord Raym. 5. S. C. 2 Term Rep. 346.
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public interest, to inspect, regulate, control, and di-

rect the corporation, and itsfunds and franchises, be-

cause the whole interest and franchises are given for the

public use and advantage. Such corporations are to b©

governed accoiding to the laws of the land. The vali-

dity and just!c^ of the^ private laiw^ aif^jxam^^ble in

the courts of justice ;
and if there be no provision in the

charter how the succession shall continue, the law sup-

plies the omission, and says it shall be by election. But

private and particular corporations, founded and endowed

by individuals, for charitable purposes, are subject to the

private government of those who are the efficient patrons

and founders. If there be no visiter appointed by the

founder, the law appoints the founder himself, and his

heirs, to be the visiters. This visitatorial power arises

from the property which the founder assigned to support

the charity ;
and as he is the author of the charity, the

law gives him and his heirs a visitatorial power
;
that

is an authority to inspect the actions, and regulate the

behaviour of the members that partake of the charity.

This power is judicial, and supreme, but not legislative.

He is to judge according to the statutes and rules of the

college or hospital ;
and it was settled by the opinion of

Lord Holt, in the case of Philips v. Bury^ (and which

opinion was sustained and affirmed in the house of

lords,) that the decision of the visiter (whoever he

might be) was final, and without appeal, because the

doctrine is, that the founder reposes in him entire confi-

dence that he will act justly.^ In most cases of eleemo-

synary establishments, the founders do not retain this vi-

a In Shipley's case, who was expelled from his college in Oxford univer-

sity, for publishing a libel and being guilty of general immorality, he ap-

pealed to the king as visiter, and the appeal was heard before Lord Chan-

cellor Camden, The judgment of the chancellor was most masterly, and

the decree of the dean and chapter was reversed, as most arbitrary and

unjust, and contrary to the " first principles of common justice." Camp-

bell's Lives of the Lord Chancellors, vol. 5. 364.
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sitatorial power in themselves, but assign or vest it in fa-

vour of some certain specified trustees or governors of the

institution. It may even be inferred, from the nature of

the duties to be performed by the corporation or trustees

for the persons interested in the bounty, that the founders

or donors of the charity meant to vest the power of visi-

tation in such trustees. This was the case with Dartmouth

College, according to the opinion of the supreme

^302 court *of the United States, in the case of Dartmouth

College v. Woodioard.^ Wliere governors or trus-

tees are appointed by a charter, according to the will of the

founder, to manage a charity, (as is usually the case in col-

leges and hospitals,) the visitatorial power is deemed to be

long to the trustees in their corporate character.^

The visiters of an incorporated institution are a domes-

tic tribunal, possessing an exclusive jurisdiction from

which there is no appeal. It is an ancient and immemo-

rial right given by the common law to the private foun-

ders of charitable corporations, or to those whom they

have nominated and appointed to visit the charities they

called into existence. The jurisdiction is to be exer-

cised within the bosom of the corporation, and at the

place of its existence. ^ Assuming, then, (as is almost

universally the fact in this country,) that the power of

visitation of all our public charitable corporations is vest-

ed by the founders and donors of the charity, and by the

acts of incorporation in the governors or trustees, who are

the assignees of the rights of the founders, and stand in

their places ; it follows, that the trustees of a college may
exercise their visitatorial power in sound discretion, and

» 4 Wheaton, 518.

b Story, J. in 4 Wheaton, 674, G75. 1 Blacks. Com. 482. Case of Sut-

ton's Hospital, 10 Co. 33. a. b. Pliilips v. Bury, supra. Green v. Rulher-

forth, 1 Ves. 462. Atlorney-General v. Middleton, 2 Ves. 327.

• The visiter is to proceed, whether upon a general visitation, or a par-

ticular appeal summwrie, sfw/j/ici/er, et de piano sine strepitu avt figura

judicii, per Lord Mansfield in The King v. The Bishop of Ely, 1 Blacks.

Rep. 82.
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without being liable to any supervision or control, so far as

respects the government and discipline of the institution,

and so far as they exercise their powers in good faith, and

within the limits of the charter. They may amend and re-

peal the by-laws and ordinances of the corporation, remove

its officers, correct abuses and generally superintend the

management of the trust. ^

This power of visitation. Lord Hardwicke admits to

be a power salutary to literary institutions ; and it arose

from the right which every donor has to dispose, direct

and regulate his own property as he pleases
;
cujus

est dare ejus est disponere. *Though the king, *303

or the state, be the incipient founder, [fundator in-

cijnefis,) by means of the charter or act of incorporation,

yet the donor or endower of the institution with funds,

is justly termed the perficient founder, [fundator pey-fi-

ciens ;) and it was deemed equitable and just at common
law, that he should exercise a private jurisdiction as foun-

der in his forum domestieum, over the future manage-

ment of the trust. b But as this visitatorial power was, in

^ The visitatorial power is applied to control and correct abuses, and to

enforce a due observance of the statutes of the charity, and it is not a

power to revoke the gift, or change its uses, or to divest the rights of the

parties to the bounty. Where the power is vested in trustees, it is an

hereditament founded in property, and there can be no amotion of them

from their corporate capacity, or interference with the just exercise of their

power, unless it be reserved by the statutes of the foundation or charter,

except in chancery for abuse of trust. Allen v. Mc Keon, 1 Sumner, 276 .

I) The case of Sutton's Hospital, 10 Co. 33. a. Green v. Rutherforth, 1

Ves. 472. The Ltsiitution of Sutton's Hospital, Lord Coke extolled as a

work of charity surpassing any foundation " that ever was in the christian

world, or that was ever seen by the eye of time." ( Pref. to 10 Co.) The

founder was Thomas Sutton, and his object was to estabhsh a hospital for

the relief of such poor, aged, maimed, needy, and impotent military men,

and captives in war, and other persons, as should be deemed fit objects
;

and to establish a free school for the maintenance and education of poor

children in good literature ; and provision was likewise to be made for the

maintenance of religious instruction in the hospital, under the superinten-

dence of a grave and learned divine. His real estate appropriated consis-

ted of the charter house in the county of Middlesex, and twenty acres of

land, yielding, when Lord Coke reported the case, an annual income of

Vol. 11. 29
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its nature, summary and final, and therefore liable to

abuse, Lord Hardwicke was not disposed to extend it in

equity. It is now settled, that the trustees or governors

of a literary or charitable institution, to whom the visitato-

rial power is deemed to vest by the incorporation, are not

placed beyond the reach of the law. As managers of

the revenues of the corporation, they are subject to the

general superintending power of the court of chancery,

not as itself possessing a visitatorial power, or a

*304 right to control the charity, *but as possessing a

general jurisdiction in all cases of an abuse of trust,

to redress grievances, and suppress frauds. Where a

corporation is a mere trustee of a charity, a court of equi-

ty will yet go further ; and, though it cannot appoint or

remove a corporator, it will, in a case of gross fraud, or

abuse of trust, take away the trust from the corporation,

and vest it in other hands.a

There is a marked and very essential difference be-

tween civil and eleemosynary corporations, on this point

of visitation. The power of visiters, strictly speaking,

extends only to the latter ; for though, in England, it is

said that ecclesiastical corporations are under the juris-

diction of the bishop as visiter, yet this is not that visita-

torial power of which we have been speaking, and which

3,500Z. sterling, and which he said would shortly be 5,000Z. This charita-

ble purpose was aided and carried into effect by a liberal charter from

Kin"" James ; and the most illustrious names in Pingland were nominated

by the founder, and inserted in the charter, as governors ; and the charter

received, on discussion, the sanction of all the judges in the exchequer

chamber. Such a case reflected lustre on that age ; and, considering it

under all its circurastancesj it was pre-eminent for the benevolence of its

object, as well as for the munificence of the donation.

a Attorney General v. Governors of the Foundling Hospital, 2 Vesey, jr.,

42. Ex parte Greenhouse, 1 Madd. Ch. Rep. 92. Story, J., 4 Wheaton,

676. The strict principles and watchful care of chancer^' in respect to

corporations acting as trustees of charities and charitable funds, and in re-

spect te free schools and all other charitable foundations, are announced

with much force in the late English cases, as see Attorney General v.

Atherstone Free School, 3 Mylne ^ Keene, 544. Attorney General v. May.

or of Newbury, Ihid. 647.
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is discretionary, final, and conclusive. It is a part of the

ecclesiastical polity of England, and does not apply to

our religious corporations. The visitatorial power, there-

fore, with us, applies only to eleemosynary corporations.

Civil corporations, whether public, as the corporations of

towns and cities, or private, as bank, insurance, manufac-

turing, and other companies of the like nature, are not

subject to this species of visitation. They are subject to

the general law of the land, and amenable to the judicial

tribunals for the exercise and the abuse of their powers.^

The way in which the courts exercise common law ju-

risdiction over all civil corporations, whether public or

private, is by writ of majidanms, and by information in

the nature of quo ivarranto> It is also well understood,

that the court of chancery has a jurisdiction over chari-

table corporations for breaches of trust. It has been mucli

questioned, whether it had any such jurisdiction over

any other corporations, than such as were held to chari-

table uses. The better opinion seems, however,

to be, that any corporation ^chargeable with trusts, *305

may be inspected, controlled, and held accounta-

ble, in chancery, for an abuse of such trusts. With that

exception, the rule is understood to be, that all corpora-

tions are amenable to the courts of law, and there only,

according to the course of the common law, for nonuser

or misuser of their franchises.^

* 1 Blacks. Com. 480, 481.

b 2 Kyd on Corporations. 174. The remedies against private corpora-

tions aggregate for neglect or breach of dut)^ by the writ of mandamus,

and by information in the nature of a quo warranto, are treated at large

and with the most full and satisfactory reference to authorities ancient and

modern, English and American, in Angell ^- Ames on Corporations, ch.

20 and 21, 3d edit.

c Attorney General v. Utica Insurance Company, 2 Johns. Ch. Rep.

384—390. 1 Ves. 468. 2 Atk. Rep. 406, 407. 3 Merivale's Rep. 375.

4 Wheaton, App. 20, 21. Attorney General v. Mayor of Dublin, 1 Bligh'^

Rep.312. Sanderson X.White, 18 Pickering, 328. Angell ^^ Ames on

Corporations, 3d edit. ch. 19. The New-York Revised Statutes, vol. ii. p.

462, have given to the chancellor jurisdiction over the directors and other
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V. Of the dissolution of corporations.

A corporation may be dissolved, it is said by statute
;

by the natural death or loss of all the members or of an

integral part ; by surrender of its franchises
; and by

forfeiture of its charter, through negligence, or abuse of

its franchises.

a

This branch of the subject affords matter for various

and very interesting inquiries.

In respect to public or municipal corporations, which

exist only for public purposes, as counties, cities, and
towns, the legislature, under proper limitations, have a

right to change, modify, enlarge, restrain, or destroy them :

securing, however, the property, for the uses of those for

whom it was purchased-^ A public corporation, institu-

ted for purposes connected with the administration of the

government, may be controlled by the legislature, because

such a corporation is not a contract within the purview

of the constitution of the United States. In those

*306 public corporations, there is in reality but one *par-

ty, and the trustees or governors of the corporation

are merely trustees for the public. A private corporation,

whether civil or eleemosynary, is a contract between the

trustees, of corporations, to compel them to account, and to suspend their

powers when abused, and to remove any trustee or officer for gross mis-

conduct, and to restrain and set aside alienations of property made by them

contrary to law, or the purposes of their trust. The power may be exer-

cised as in ordinary cases, on bill or petition, at the instance of the attorney

general, or a creditor, director, or trustee of the corporation ; and these

equity powers exist in the court of chancery, notwithstanding the like visi-

tatorial powere may reside elsewhere. Ihid. sec. 34.

» 1 Blacks. Com. 485. Angell ^ Ames on Corporations, ch. 22, 3d edit.

In this country to dissolve a private corporation by statute, there must be

a power for that purpose reserved in the statute or charter creating it
; (2.)

If by surrender, there must be an acceptance
; (3.) A loss of an integral

part of the corporation, so that the exercise of corporate power cannot be

restored, will work a dissolution
;

(4.) A forfeiture for uonuser or misuser

must be by the judgment of a court of law. Penobscot Boom Corporation

V. Lawson, 16 Maine Rep. 224. Hodsdon v. Copeland, Ibid. 314.

b Story, J., 9 Crunch's Rep. 52. Greenleafs Evidence, sect. 331. The

People V. Wren, 4 Scammon, 269.
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government and the corporators
; and the legislature can-

not repeal, impair or alter the rights and privileges con-

ferred by the charter, against the consent, and without
the default of the corporation, judicially ascertained and
declared. This great principle of constitutional law, was
settled in the cdise of Dartmouth College v. Woodward ;^

and it had been asserted and declared by the supreme
court of the United States, in several other cases, antece-

dent to that decision. b But it has become quite the prac-

tice, in all the recent acts of incorporations for private

purposes, for the legislature to reserve to themselves a
power to alter, modify or repeal the charter at pleasure

;

and though the validity of the alteration or repeal of a
charter, in consequence of such a reservation, may not be

legally questionable,c yet it may become a matter of se-

rious consideration in many cases, how far the exercise

of such a power could be consistent with justice or policy.

If the charter be considered as a compact between the

government and the individual corporators, such a reser-

vation is of no force, unless it be made part and parcel

of the contract. If a charter be granted, and accepted,

with that reservation, there seems to be no ground to

question the validity and efficiency of the reservation
;

and yet it is easy to perceive, (hat if such a clause,

inserted as a *formula in every charter and grant 307*

a 4 Wheaton, 318.

b Fletcher v. Peck, 6 Cranch's Rep. 88. The state of New-Jersey v.

Wilson, 7 Ibid. 164. Tenet v. Taylor, 9 Ibid. 43. The Town of Paw-
let V. Clark, Ibid. 292. Grants of property and of franchises coupled with

an interest, to public or political corporations, are beyond legislative con-

trol, equally as in the case of the property of private corporations. Story,

J., in Dartmouth College v. Woodward, 4 Wheaton, 697—700. Town of

Pawlet V. Clark, 9 Crunch's Rep. 292. See, also, supra, p. 275. If a

charter or act of incorporation, be procured from the legislature upon

some fraudulent suggestion, or concealment of a material fact, made by

or with the consent or knowledge of the persons incorporated, it may be

vacated or annulled upon scire facias, upon the relation of the attorney

general. JV Y. Revised Statutes, vol. ii. p. 579. sec. 13.

= Parsons, Ch. J., 2 Mass. Rep. 146. Story, J., 4 Wheaton, 708—712.

M'Laren v. Pennington, 1 Paige's Rep. 102.
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of the government, be sufficient to give the state

an unlimited control, at its mere pleasure, of all its grants,

however valuable the consideration upon which they

may be founded, the great and salutary provision in the

constitution of the United States, so far as concerns all

grants trom state governments, will become of no mo-

ment. These legislative reservations of a right of repeal,

ought to be under the guidance of extreme moderation

and discretion. An absolute and unqualified repeal, at

once, of a charter of incorporation of a money or trading

institution, would be attended with most injurious and

distressing consequences. According to the old settled

law of the land, where there is no special statute provi-

sion to the contrary, upon the civil death of a corporation,

all its real estate, remaining unsold, reverts back to the

original grantor and his heirs.* The debts due to and

from the corporation are all extinguished. Neither the

stockholders, nor the directors or trustees of the corpora-

tion, can recover those debts, or be charged with them,

in their natural capacity. All the personal estate of the

a Co. Litt. 13. b. 1 Blacks. Com. 484. So, where title to land is vest-

ed in an incorporated turnpike company, for the purpose of a road, and the

road is abandoned, the land, said Ch. J. Nelson, reverts to the original

owner. Hooker v. Utica Turnpike Company, 12 Wendell, 371. The
decision in the case of State v. New Boston, UN. H. Rep. 407. is to the

same effect, and a turnpike road under a charter only gives an easement

or right of way subject to the toll. The right of soil does not pass except

as an easement. Shaw, Ch. J. S. P. in 8 Metcalf,'266. The statute law

of Massachusetts, is to the same effect. Act 1804, and Revised Statutes

of 1835. But in New-York, by statute of April 18th, 1838, ch. 262,

whenever a turnpike corporation becomes dissolved, or the road discon-

tinued by the company, the road becomes a public highway. By the N.

Y. Revised Statutes, vol. 1. 3d edit. 712. It would seem that only upon

the dissolution of a Turnpike corporation by the legislature, that the

rights and property of the corporation vest in the people. Though trustees

of a charity under a will, and afterwards incorporated, are guilty of breach-

es of trust, it is held that the heirs of the donor have no resulting trust or

beneficial interest accruing therefrom, and that they could not sustain an

application in chancery to compel the trustees to execute the trust. San-

derson V. White, 18 Pickering, 328.
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corporation vests in the people, as succeeding to this right

and prerogative of the crown, at common law. a A very

guarded and moderate example of these legislative reser-

a Edmunds v. Brown &. Sillard, 1 Lev. Rep. 237. Co. Litt. 13. b. 3

Burr. Rep. 1868, arg. 1 Blacks. Com. 484. 2 K7jd on Corp. 516. State

Bank v. The State, 1 Blackford's Ind. Rep. 267. Fox v. Horah, 1 Ire-

delVs Eq. Rep. 358. In this case in N. C. the rigorous rule of the com-

mon law was declared by Mr. Justice Gaston in behalf of the Supreme

Court, but he observed that by the Revised Statutes of N. Carolina of

1831, the law received very important alterations, and on the forfeiture

or dissolution of a corporation, a receiver is to be appointed to take pos-

session of the corporate property and collect the debts for the benefit of

creditors and stockholders. The rule of the common law has in fact be-

come obsolete and odious. It never has been applied to insolvent or dis-

solved moneyed corporations in England. The sound doctrine now is as

shown by statutes and judicial decisions, that the capital and debts of bank-

ing and other moneyed corporations constitute a trust fund and pledge

for the payment of creditors and stockholders, and a court of equity will

lay hold of the fund and see that it be duly collected and applied. The

death of a corporation no more impairs the obligation of contracts than the

death of a private person. Story J. in Wood v. Dummer, 3 Mason R.

309. Lord Redesdale in Adair v. Shaw, 1 Scho. cf- Lef 261, 2. Mumna
V. The Potomac County 8 Peter's R. 2B1. Buckner, Ch. in Wright v.

Petrie, 1 Sinedes ^ Marshall Ch. J?. 319. Read v. The Frankfort Bank,

23 Maine R. 318. The act of the Legislature of Mississippi of July 26,

1843, making provision for proceeding against incorporated banks for vio-

lation of their franchises declares that upon a judgment of forfeiture the

debtors shall not thereby be released, but the court is to appoint trustees

to take charge of the books and assets of the bank, and to sue and collect

the debts, and sell the property of the bank and apply the proceeds to the

payment of the debts of the bank. This just and reasonable provision was

sustained in a constitutional provision, by the court of errors and appeals

of Mississippi, in the case of Nevill v. Bank of Port Gibson, in Jan. Term,

1846, after a masterly consideration of the case. In the State of Louisiana,

by statute in 1842, the legislature provided for the distribution among the

creditors of the property of insolvent corporations whose charters had be-

come forfeited, and this was held to be a constitutional exercise of

legislalative power. Mudge v. Commissioners &c. 10 Robinson, 460.

The Statute Law of Georgia makes a permanent provision for the

appropriation of the assets of insolvent banks, who shall thereby forfeit their

charters, to the payment of their debts. Hotchkiss Codification of the

Statute Law of Georgia, p. 362, 3. The Statute Law of New-Jersey, R.

S. 1847. p. 138, recognizes a distribution of the stock on the dissolution of

a corporation after payment of its debts. White v. Campbell, 5 Humphrey's

Tenn. R. 38.
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vatioiis annexed to a charter, is that contained in the act

of the legislature of New-York, of February 28th, 1822,

c. 50, where it is declared, by way of express proviso,

that the legislature ma}^, after the expiration of five years

alter and modify and expunge the act, upon condition,

nevertheless, that no alteration or modification shall an-

nul or invalidate the contracts made by or with the cor-

poration, and that the corporation may still contin-

*308 ue a *corporation, so far as to collect, and recover,

and dispose of their estate, real and personal, and

pay their debts, and divide the surplus.

^

A corporation may also be dissolved when an integral

part of the corporation is gone, without whose ex-

*309 istence *the functions of the corporation cannot be

exercised, and when the corporation has no means

of supplying that integral part, and has become incapable

of acting. The incorporation becomes then virtually dead

or extinguished. b But in the case of The King v. Pass-

inore^^ in which this subject was most extensively and

learnedly discussed, the K. B. seemed to consider such

a dissolution not entirely absolute, but only a dissolution

to certain purposesA The king could interfere and grant

a By the New-York Revised Statutes, vol. i. p. 600. sec. 9, lipon the

dissohition of a corporation, the directors or managers existing at the time

(when no other persons are specially appointed for the purpose,) are de-

clared to be trustees for the creditors and stockholders, with power to set-

tle the concerns of the corporation, pay the debts, and divide tlie surplus

property among the stockholders. This is a just and wise provision, and

gets rid altogether of the inequitable consequences of the rule of the com-

mon law. And ia Indiana, also, whenever a corporation is dissolved, all

its property vests in the state in trust to pay its debts and discharge its

contracts, and the residue, if any, is to be paid over to the stockholders.

Revised Statutes of Indiana, 1838, p. 149. In North Carolina, a similar

provision is made as to the payment of debts and the distribution of the

surplus when a corporation is dissolved. Revised Statutes of North Car-

olina, 1837, p. 120.

b Rol.Abr. 514. 1. 1.

c 3 Term Rep. 199.

d So, in the case of the Lehigh Bridge Company v. The Lehigh Coal

Company, 4 Rattle's Rep. 1, the loss of an integral part of a corporation
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a new charter, and he could renovate the corporation ei-

ther with the old or with new corporators. If renovated

in the sense of that case, all the former rights would re-

vive and attach on the new corporation, and, among others,

a right to sue on a bond given to the old corporation,

But if not renovated, then the dissolution becomes abso-

lute, because the corporation has become incapable of ac-

ting. In the case of a new incorporation, upon the dis-

solution of an old one, the title to the lands belonging to

the old corporation does not revive in the new corporation

except as against the state. In England, it would require

an act of parliament to revive the title as against the

original grantor, or his heirs ;»- but it would be at least

questionable whether any statute with us could work

such an entire renovation, because vested rights cannot

be divested by statute. When a corporation has com-

pletely ceased to exist, there is no ground for the theory

of a continuance of the former corporation under a new

name or capacity. It becomes altogether a new institu-

tion, with newly created rights and privileges.

It is said, that a corporation may be dissolved by a

voluntary surrender of its franchises into the hands of

government, as well as by an involuntary forfeiture of

them, through a total neglect of using them, or

using them illegally and *unjustly.b But in the *310

case of The King v. The City of London, Sir

George Treby (afterwards Lord Ch. J.) very forcibly con-

tended, that a corporation could not be dissolved by a

voluntary surrender of its property, because a corporation

might exist without property ; and upon that argument

he shook, if not destroyed, the authenticity of the note at

the end of the case in Dyer, of The Archbishop of Duh~

wsls held to work a dissolution for certain purposes only, and that an entire

dissolution was the result of a permanent incapacity to restore its deficient

part, and did not happen when the legitimate existence of the part was

not indispensable to a valid election.

a 1 Preston on Abstract of Titles, 273.

b 1 Woodd.Lec. 500. Salk. Rep. 191.
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I'm V. Bruerton,^ in which it was stated, that a rehgious

corporation might be legally dissolved and determined

by a surrender of the dean and chapter, even without the

consent of the archbishop. So, also, in the case of The
Corporation of Colchester v. Seaber,^ the corporation

consisted of a mayor, eleven aldermen, eighteen assistants,

and eighteen common council ; and though the mayor
and aldermen were judicially ousted in 1740, and those

offices continued vacant until 1763, when a new charter

was granted and accepted, it was held by the K. B., that

the corporation was not dissolved by all these proceed-

ings, including the natural death of the mayor and alder-

men, subsequent to their ouster. This case shows, that

a corporation possesses a strong and tenacious principle

of vitality, and that a judgment of ouster against the

mayor and aldermen, notwithstanding they were integral

parts of the corporation, was not an ouster, though a

judgment against the corporation itself might be. It was
held in argument in that case, that a corporation could

not be dissolved but in three ways : 1. By abuse or mis-

user, and a consequent judicial forfeiture
; 2. By surren-

der accepted on record
;

3. By the death of all the mem-
bers. It was admitted on the other side, that the corpor-

ation in that case was not dissolved, though it had become
incapable of enjoying and exercising its franchises ; and
the court held, that the loss of the magistracy did not dis-

solve the corporation. The better opinion would
*311 seem to be that a corporation aggregate may *sur-

render, and in that way dissolve itself: but then

the surrender must be accepted by government, and be

made by some solemn act, to render it complete. This
is the general doctrine,c but in respect to the private cor-

» 3 Dyer's Rep. 382. b.

b 3 Burr. Rep. 1866.

e Boston Glass Manufactory v. Langdon, 24 Pick. 49. Angell ^ Ames
on Corporaiicns, p. 656, 2d ed. In the case of the charter of Connecticut,

where there had been for some time an involuntary nonuser of its privile-

ges, by submission to the authority of Sir Edmund Andross, the ablest
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porations, which contain a provision rendering the indi-

vidual members Uable for corporate debts due at the time

of dissolution, a more lax rule has been indulged. It was

held, in the court of errors of New-York, in ISlee v. Bloo7n,^

that the trustees of a private corporation may do what

would be equivalent to a surrender of their trust, by an

intentional abandonment of their franchises, so as to war-

rant a court of justice to consider the corporation as in

fact dissolved. But that case is not to be carried beyond

the precise facts on which it rested. It ought only to be

applied to a case where the debts due at the time of the

dissolution are chargeable on the individual members,

and then it becomes a safe precedent. It amounts only

to this, that if a private corporation suifer all their proper-

ty to be sacrificed, and the trustees actually relinquish

their trust, and omit the annual election, and do no one

act manifesting an intention to resume their corporate

functions, the courts of justice may, for the sake of the

remedy^ and in favor of creditors^ who, in such case,

have their remedy against the individual members, pre-

sume a virtual surrender of the corporate rights, and a

dissolution of the corporation. This is the utmost

extent to which the doctrine was *carried, and in *312

such a case it is a safe and reasonable doctrine.

So, in Bi^iggs v. Penniman,^ where a manufacturing

corporation established under the general act of 22d

March, 181 1,^ for twenty years, became insolvent within

counsel in England, consisting of Mr. Ward, John (afterwards Lord Chan-

cellor) Somers, and George (afterwards Lord Ch. J.) Treby, were of opi-

nion, that the charter remained good and valid in law, inasmuch as there

was no surrender duly made and enrolled, nor any judgment of record

against it. See the opinion at large, in 1 Trumbull's Hist, of Connect-

icut, 407. Hutchinson's Hist, of Massachusetts, vol. i. p. 406.

a 19 Johns. Rep. 45R. It was decided, in that case, that a by-law of a

corporation, allowing the stockholders, on paying 30 per cent, on their

shares, to forfeit them, was void as to creditors. See, to the same point,

Hume V, Wynyaw, Carolina Law Journal, No. 2. p. 217.

b 1 Hopkins, 300. S. C. 8 Cowen, 387.

« Laws of N. Y. scss. 34. ch. 67.
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the time, and incompetent to act by the loss of all its

funds, and under the provision that '• for all debts which

shall be due and owing by the company at the time of

its dissolution, the persons then composing the company
should be individually responsible to the extent of their

respective shares of stock in the company, and no fur-

ther," it was decided that the corporation was to be

deemed dissolved for the purpose of the remedy by the

creditors against the stockholders individually, and that

the statute contemplated a dissolution as an event which

might happen in this v/ay at any time within the twenty

years^ and any mode of dissolution, in fact, was suffi-

cient to afford this special remedy to the creditor.^ But

the old and well established principle of law remains

good as a general rule, that a corporation is not to be

deemed dissolved by reason of any misuser or nonuser

of its hanchises, until the default has been judicially as-

certained and declared.^ It v\^as adjudged, in South

a The right of forfeitures of a stockholder's share to the company, does

not take away the common law remedy by suit for non-payment of instal-

ments due on his subscription. D. &. S. Canal Com. v. Lawson, 1 Binney,

70. Worcester T. Corporation v. Willard, 5 Mass. R. 80. Goshen T.

Com. V. Hustin, 9 Johnson R. 217. Graty v. Redd, 4 B. Monroe, 193.

b Peter v. Kendell, 6 Barnw. ^ Cress. 703. Slee v. Bloom, 5 Johns. Ch.

Rep. 379. 6 Cowen, 26, S. P. Storj-, J., 9 Crunch, 51. 4 Wheaton, 698.

The Atchafalaya Bank v. Dawson, 13 Lou. Rep. 497. 506. It was de-

clared in this last case, that a cause of forfeiture of a corporation charter

could not be taken advantage of or enforced, except by a direct proceeding

for that purpose by the government, notwithstanding the charter was to be

i/jso /ac/o forfeited in the case alleged. In Wilde v. Jenkins, 4 Paige's

Ch. Rep. 481, it was held, that an incorporated manufacturing society was

not dissolved, though all its property and effects, together with the charter,

were sold by the trustees and stockholders, and purchased by three part-

ners with partnership funds, and who elected themselves trustees of the

corporation. The stock of the corporation became partnership property,

and the legal title in the corporate property was still in the corporation

for the benefit of the copartners. And in Russell v. M'Lellan, 14 Pick. 63,

it was held, that though a corporation had been without officers for more

than two years, and had done no corporate act m that time, it was not

thereby dissolved. So again in the case of the State v. The Bank of

South Carolina, it was adjudged in the court of general sessions at Charles-
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Carolina,a that the officers of a corporation could not dis-

solve it without the assent of the great body of the so-

ciety.b

The subject of the forfeiture of corporate franchises by

nonuser or misuser, was fully discussed in the case of

The King v. Amery ;« and it was held, that though a

corporation may be dissolved, and its franchises lost, by

nonuser or neglect, yet it was assumed as an undeniable

proposition, that the default was to be judicially deter-

mined in a suit instituted for the purpose. The ancient

doubt was, whether a corporation could be dissolved at

all for a breach of trust. It is now well settled that it

may, but then it must be first called upon to answer. <i

ton, in the summer of 1841, by Judge Butler, after an elaborate argument

and upon full consideration, that a suspension of specie payment by the

bank was not per se such a nonuser or misuser of the franchises, as to

work a forfeiture of its charter. But in Planter's Bank of Mississippi in

the state, 7 Smedes ^ Marshall Miss. R. 163, it was adjudged that the

failure of a bank to redeem its notes in specie, is a cause of forfeiture of

its charter. It ceases to answer the ends of its institution and the state

many resume its grant.

» Smith V. Smith, 3 Eg. Rep. 557.

b In the case of Ward v. Sea Insurance Company, 7 Paige, 294, it was

declared that the directors of a corporation, even with the consent of the

stockholders, v/ere not authorized to discontinue the corporate business,

and distribute the stock, unless specially authorized by statute, or a de-

cree in chancery. By the N. Y. Revised Statutes, vol. ii. 466, the ma-

jority of the directors or trustees of a corporation may, at any time, volun-

tarily apply by petition to the court of chancery, for a decree dissolving

the corporation ; and the court, upon investigation, may decree a dissolu-

tion of it, if it appear that the corporation is insolvent, or that, under the

circumstances, a dissolution would be beneficial to the stockholders, and

not injurious to the public. Ibid. sec. 58—66. One or more receivers of

the estate and eiFects of the corporation are to be appointed, with large and

specific powers and duties, in respect to the settlement and distribution

of the estate and effects. Ibid. 468—473.

c 2 Term. Rep. 515. Canal Company v. Rail Road Company, 4 Gill cf-

Johnson, 1. S. P.

dSlee V. Bloom, 5 Johns. Ch. Rep. 380. Story, J., in 9 Craneh, 51.

AH franchises, said Lord Holt, in the case of the city of London v. Van-

acre, 12 Mod. Rep. 271, are granted on condition that they shall be duly
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No advantage can be taken of any nonuser or misuser

on the part of a corporation, by any defendant, in any

collateral action. a In the great case of The quo icarran-

to against the city of London, in the 34 Charles

*313 IL.b it was *a point incidentally mooted, whether

a corporation could surrender and dissolve itself

by deed ; and it was conceded, that it might be dissolved

by refusal to act, so as not to have any members requi-

site to preserve its being. There are two modes of pro-

ceeding judicially to ascertain and enforce the forfeiture

of a charter for default or abuse of power. The one is

by scire facias ; and that process is proper where there

is a legal existing body, capable of acting, but who have

abused their power. The other mode is by information

in the nature of a quo icarranto which is in form a crimi-

nal and hi its nature a civil remedy/- ; and that proceed-

ing applies where there is a body corporate de facto only,

but who take upon themselves to act, though, from some

defect in their constitution, they cannot legally exercise

their powers.^ Both these modes of proceeding against

corporations are at the instance, and on behalf of the

government. The state must be a party to the prosecu-

tion, for the judgment is, that the parties be ousted, and

the franchises seized into the hands of the government.^

executed according to the grant, and if they neglect to perform the terms,

they may be repealed by scire facias.

a Trustees of Vernon Society v. Hills, 6 Coiceii's Rep. 23. AH Saints'

Church V. Lovett, 1 HalVs N. Y. Rep. 191. Canal Company v. Rail Road

Company, 4 Gill ^ Johnson, 1.

b HowelVs State Trials, vol. 8.

« Lord Kenyon, and Ashhurst, J., in Rex v. Pasmore, 3 Term. Rep.

199. The case against the citij of London was by information in the

nature of a quo warranto, charging the city with usurpation of its fran-

chises, and requiring it to show by what warrant it claimed to exercise

and enjoy its liberties, &c. So also in the greatly contested and elaborate-

ly discussed case of Thompson v. The People, 23 Wendell, 537. 591—594.

d Rex V. Stevenson, Yelv. Rep. 190. King v. Ogden, 10 Barnw. ^
Cress. 240. Bayley, J., Commonwealth v. Union Insurance Company, 5

Mass. Rep. 230. Centre and K. T. Road v. M'Conaby, 16 Serg. ^ Rawle,



Lee. XXXIII.] OF THE RIGHTS OF PERSONS. 3 13

This remedy must be pursued at law, and there only
;

and by the statutes of New-York, the mode of prosecu-

tion by information is directed, where there has been a

misuser of the charter, or the franchises of the company
are forfeited, a A court ofchancery never deals with
the *question of forfeiture. It may hold trustees of *314

a corporation accountable for abuse of trust, but the

court cannot without special statute authorit)^, divest cor-

porations of their corporate character and capacity. It

has no ordinary jurisdiction in regard to the legality or

regularity of the election or amotion of corporators.

140. The judgment in such cases accordhig to the New-York Revised
Statutes, vol. ii. p. 585. sec. 49, is that the corporation be ousted, and al-

together excluded from its corporate rights and franchises, and be dissol-

ved. In Indiana it is held, that a judgment against a corporation, in the

case of a forfeiture of its charter, is, that the franchises be seized into the

hands of the state, and that when its franchises are seized by execution,

on the judgment, then, and not till then, the corporation is dissolved. State

Bank v. The State, 1 Backford's Ind. Rep. 267.

a The New-York Revised Statutes, vol. iii. p. 581. 583, provide, that an
information in the nature of a quo warranto, be filed by the attorney gene-

ral, upon his own relation, or upon the relation of others, when any person

or association usurps, or unlawfully holds any public office or franchise ; or

against any corporate body for misuser or nonuser of its franchises
; or

which does or omits acts which amount to a surrender thereof or when-
ever they shall exercise any privilege not conferred by law. So, the

chancellor, on a bill filed by the attorney general, may restrain, by injunc-

tion any corporation from assuming powers not allowed by its charter, as

well as restrain any individuals from exercising corporate rights or privileges

not conferred by law. Ibid. 402. The neglect or refusal of a corporation

to perform the duties enjoined by the statute creating it, is a cause of for-

feiture, though the neglect or refusal should not proceed from a bad or cor-

rupt motive. The People v. Kingston and Middletown T. R. Co., 23
Wendell Rep. 193. And the information lies for any cause of forfeiture,

and the remedy is not limited to scire facias. The People v. Bristol & R.

T. Co. Ibid. 222. Thompson v. The People, 23 Wendell, 537. If only a

single act of nonfeasance be relied on as a cause of forfeiture, it must be

averred and proved to be a wilful neglect, but not so if there be a general

state of neglect or default. The People v. Hillsdale &. C. T. Co. Idid.

254.



314 OF THE RIGHTS OF PERSONS. [Part IV.

These are subjects exclusively of common law jurisdic-

tion.a

The mode of redress in New York, when incorporated

companies abuse their powers, or become insolvent, has

been the subjects of several statute regulations, which

have committed the cognizance of such cases to the court

of chancery.b The acts of 1817 and 1821,^ provided for

the dissolution of incorporated insurance companies, by

order of the chancellor, upon application of the directors,

and for good cause shown ; and the court of chancery,

when it decreed a dissolution of the corporation, was to

direct a due distribution of the funds, and to appoint

trustees for that purpose. The act of April 21st, 1825^

was much broader in its provisions. It contained many
directions calculated to check abuses in the management

of all monied incorporations, and to facilitate the recovery

of debts against them. All transfers, by incorporated

companies, in contemplation of bankruptcy, were declared

void : and if any incorporated bank should become
"^•315 insolvent, or violate its charter, the *chaucellor

was authorized, by process of injunction, to re-

strain the exercise of its powers, and to appoint a receiver,

and cause the elTects of the company to be distributed

among the creditors. This was a statute ofbankruptcy, in

relation to incorporated banks, and it was an unusual pro-

1 Van Ness, J., 3 Johns. Rep. 134. Slee v. Bloom, 5 Johns. Ch. Rep.

380. Attorney General v. Earl of Clarendoir, 17 Vesey, 491. Attorney

General v. Reynolds, 1 Eq. Cas. Ahr. 131. pi. 10. Attorney General v.

Utica Insurance Company, i2 Johns. Ch. Rep. 37 G. 378. 388. The King

V. Whitwell. 5 Tertn Rep. 85.

i> The provisions in the N. Y. Revised Statutes relative to proceedings

in equity against corporations, received a minute analysis and judicial

construction by the Vice Chancellor of New-York in the case of Mann,

receiver, &c., v. Pentz, 2 Sandford's Ch. Rep. 257, and again at p. 301,

but such local regulations can only be referred to in a work of so general

a nature as the present one.

c L. N. Y. sess. 40. ch. 146, and sess. 44. ch. 148.

<! Sess. 48. ch. 325. See also to S. P. 1 N. Y R. S. 603.
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vision, for the English bankrupt laws, or the general insol-

vent laws of the several states, never extended to corpor-

ations.a The New York Revised Statutes^ have contin-

ued and enlarged the provision. When any incorporated

company shall have remained insolvent for a year, or for

that period of time neglected or refused to pay its debts, or

suspended its ordinary business, it shall be deemed to

have surrendered its franchises, and to be dissolved.^

And whenever any corporation, having banking powers,

or power to make loans on pledges, or to make insurances,

shall become insolvent, or violate any of the provisions

of its charter, the court of chancery may restrain the ex-

ercise of its powers by injunction, and appoint a receiver.*^

If the corporation proves, on investigation, to be insolvent,

its effects are to be distributed among the creditors rateably.

subject to the legal priority of the United States, and to

judgments.^ And whenever any incorporated company

shall become insolvent, or it shall appear to the trustees

or directors thereof, that a dissolution of the corporation

would be beneficial, application maybe made voluntarily

to the chancellor, by petition, for a dissolution
; and all

sales, assignments, transfers, mortgages and conveyances

of any part of their corporate estate, real or personal,

made after filing such petition, or any judgments confess-

» There is a statute of bankruptcy in New-Jersey, passed as early as

1810, in relation to insolvent banks and other corporations, with similar

powers conferred upon the chancellor in respect to them. Ehner^s Digest^

p. 31. So also in Michigan, by act of 1837, and by R. S. of New-Jersey,

1847. p. 129.

b Vol. i. p. 603. sec. 4. Vol. ii. p. 462. sec. 31.—p. 463. sec. 38.

c N. Y. Reinsed Statutes^ vol. ii. p. 463. sec. 38. So, by a general law

in N. Carolina, Csee their Revised Statutes, tit. Corporations,) when any

corporation shall, for two years together, ceaee to act as a body corporate,

such disuse of their corporate powers and privileges shall be considered

and taken as a forfeiture of the charter. The Statutes of Louisiana of

1842 and 1843 have provided for the facilities of the liquidation of banks

solvent or insolvent, and whether their liquidation be forced or voluntary.

d New-York Revised Statuies,\ol ii. p. 463. 464. sec. 39. 41.

• Ibid. vol. ii. p, 465, sec. 48.

Vol. II. 30
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ed after that time, are declared to be void, as against the

receivers to be appointed, and as against the creditors.^ This

last provision is to be taken as a quahfication and limita^

tion of the generaUty of a similar provision, already men-

tioned, in the act of 1825.

^

a Ibid. vol. ii. p. 469. sec. 71. In Missouri, by statute upon the dissolu-

tion of any corporation, the president and directors, or managers thereof^

at the time of its dissolution, are made ex officio trustees to settle its con-

cerns. R. S. of Missouri, 1835. .

b Under the English bankrupt system, a voluntary payment to a creditor,

under circumstances which must reasonably lead the debtor to believe

bankruptcy probable, is deemed a fraud upon the other creditors, within

the meaning of the bankrupt law, and the money can be recovered back,

by the assignees. Poland v. Glyn, 2 Bowling ^ Ryland, 310. The New-
York provision falls far short of the English rule, in the check given to

partial payments, but it has the merit of giving a clear and certain test

of an act of insolvency. In Indiana, it has been held, that a bank forfeit-

ed its charter : 1. When it contracted debts to a greater amount than

double that of the deposits ; 2. For the issuing of more paper, with a

fraudulent intention, than the bank could redeem ; 3. When it made large

dividends of profits, while the bank refused to pay specie for its notes ; 4.

Embezzling large sums of money deposited in bank for safe keeping.

State Bank v. The State, 1 Blackford's Ind. R. 267.

A corporate body as well as a private individual, when in failing circum-

stances, and unable to redeem its paper, may, without any statute provi-

sion, and upon general principles of equity, assign its property to a trus-

tee, in trust to collect its debts and pay debts and distribute as directed.

It has unlimited power over its property to pay its debts. A corporation

may also, like an individual, give preferences among creditors, when hon-

estly and fairly intended and done. The doctrine is well established in

equity. Union Bank of Tennessee v. Ellicott, 6 Gill ^ Johnson's Rep.

363. The state of Maryland v. Bank of Maryland, Id. 205. Revere v.

Boston Copper Company, 15 Pick. Rep. 351. Catlin v. Eagle Bank of

New-Haven, 6 Conn. Rep. 233. See also, infra, p. 532. Conway, ex

parte, 4 Arkansas Rep. 302. Fhnt v. Clinton Company, 12 iV. H. Rep.

430. Dana v. The Bank of the United States, 5 Watts ^ Serg. 223.

Bank of U. S. v. Huth, 4 B. Monroe, 423. In Robins v. Embry, 1 Smedea

^ Marshall, Miss. Ch. R. 207, the chancellor admits, that a corporate

body may make an assignment of the corporate property in trust equally

and rateably to pay its debts, but as their assets are a trust fund for all the

creditors, he ably examined and opposed the doctrine, that corporations like

individuals may give preferences among creditors. lb. p. 259—266.

I have, in this lecture, gone as far into the law of corporations as was
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consistent with the plan and nature of the present work ; and, for a mor»
full view of the subject, I would refer to the Treatise on Private Corpora-

tions Aggregate, by Messrs. Angell &. Ames, as containing an able and
thorough examination of every part of the learning appertaining to this

head
; and as being a performance which deserves and will receive the re-

spect and patronage of the profession. A new and enlarged 3d edition of

that Treatise appeared in 1846, and the work is vastly improved and ad-

mirably digested.



PART V.

OF THE LAW CONCERNING PERSONAL PRO-
PERTY.

LECTURE XXXIV.

OF THE HISTORY, PROGRESS, AND ABSOLUTE RIGHTS

OF PROPERTY.

Having concluded a series of lectures on the various

rights ofpersonSj 1 proceed next to the examination of the

law oi property
J
which has always occupied a pre-emi-

nent place in the municipal codes of every civilized peo-

ple. I purpose to begin with the law oipersonal property,

as it appears to be the most natural and easy transition,

from the subjects which we have already discussed.

This is the species of property which first arises, and is

cultivated in the rudest ages
;
and when commerce and

the arts have ascended to distinguished heights, it main-

tains its level, if it does not rise even superior to proper-

ty in land itself, in the influence which it exercises over

the talents, the passions, and the destiny of mankind.

To suppose a state of man prior to the existence of

any notions of separate property, when all things were

common, and when men, throughout the world, lived

without law or government, in innocence and simplicity,

is a mere dream of the imagination. It is the golden age

of the poets, which forms such a deHghtful picture in the

fictions, adorned by the muse of Hesiod, Lucretius, Ovid,

and Virgil. It has been truly observed, that the first
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•man who was born into the world killed the second ; and

when did the times of simplicity begin ? And yet we
find the Roman historians and philosophers, ^ rivalling

the language of poetry in their descriptions of some ima-

ginary state of nature, which it was impossible to know,

and idle to conjecture. No such state was intended for

man in the benevolent dispensations of Providence : and

in following the migrations of nations, apart from the

book of Genesis, human curiosity is unable to penetrate

beyond the pages of genuine history ; and Homer, Hero-

dotus, and Livy, carry us back to the confines of the

fabulous ages. The sense of property is inherent in the

human breast, and the gradual enlargement and cultiva-

tion of that sense, from its feeble force in the, savage state,

to its full vigor and maturity among polished nations,

forms a very instructive portion of the history of civil

society. Man was fitted and intended by the author of

his being, for society and government, and for the acqui-

sition and enjoyment of property. It is, to speak cor-

rectly, the law of his nature ; and by obedience to this

law, he brings all his faculties into exercise, and is en-

abled to display the various and exalted powers of the

human mind.b

» Sallust Cat. sec. 6. Jugur. sec. 18. Tacit. Ann. lib. 3 sec. 26. Cic,

Orat. pro. P. Sextio, sec. 42. Justin, lib. 43. eh. 1.

b Selden, in his Uxor Ebraica, lib. 1, ch. 1, gives the following definition

of the law of nature
: Naturale jus appellamus quod ah ipso natura auc-

tore seu numine sanctissimo in ipsis rerum primordiis cordi humano indi-
turn prcBscripiumque est ; adeoque posteritati universe regularitur perpetuo
erat semperque est observandum ac immutahile. Lord Kames considers the
sense of property to_|j'e a natural appetite, and, in its nature, a great bless-

ing. Sketches of the History of Man, b. 1. sk. 2. The institution of mar-
riage and the institution of private property, and of government and law,
have been considered, by the wisest statesmen and philosophers of every
age, as the foundation of all civilization among mankind.

"The voice of law, said Hooker, in his Ecclesiastical Polity, b. 1., is

the harmony of the world, all things in heaven and earth do her homage,
the very least as feeling her care, and the greatest a s not exempted from
her powier." The greatest of the ancient sages, Aristotle, Plato, and Cicero
expressed the same idea. The essence of freedom, said Plato (De Legg,)
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Occupancy, doubtless, gave the first title to property^

in lands and moveables. It is the natural and original

method of acquiring it ; and upon the principles of

*319 universal *law, that title continues so long as occu-

pancy continues.* There is no person, even in his

rudest state, who does not feel and acknowledge, in a

greater or less degree, the justice of this title. The right of

property, founded on occupancy, is suggested to the human

mindj by feeling and reason, prior to the influence of posi-

tive institution s.b There have been modern theorists,

who have considered separate and exclusive property, and

inequalities of property as the cause of injustice, and

the unhappy result of government and artificial institu-

tions. But human society would be in a most unnatural

and miserable condition, if it were possible to be insti-

tuted or reorganized upon the basis of such speculations.

The sense of property is graciously bestowed on man-

kind, for the purpose of rousing them from sloth, and

stimulating them to action ;
and so long as the right of

acquisition is exercised in conformity to the social rela-

tions, and the moral obligations which spring from

them, it ought to be sacredly protected. The natural

and active sense of property pervades the foundations of

social improvement. It leads to the cultivation of the

earth, the institution of government, the establishment of

consisted in the supremacy of law over personal will, whether it be the

will of the one, the few, or the many. So, Aristotle (Politics, b. 1.) de-

clared that Government pertained to man in his most perfect state, and

entered into the very constitution of human nature. Man could not

strictly be man without it. Existence in the state was requisite to the

completion of his humanity, and essential to his protection against his own

wants and vices.

* Grotius, Jure B. ^ P. h. 2. ch. 3. sec. 4. Mare liberum, ch. 5. All

the writers on international law concur in the doctrine that occupancy is

essential to the title to land newly discovered and vacant. Puff. Droit de

la Nat. liv. 4. ch. 4. Vattel, Droit des Gens, liv. 1. ch. 15.

b Quod enim nullius est id ratione naturali occupanti conceditur. Dig.

41. 1.3.
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justice, the acquisition of the comforts of life, the growth

of the useful arts, the spirit of commerce, the produc-

tions of taste, the erections of charity, and the display of

the benevolent affections.a

*The exclusive right of using and transferring pro- *320

perty, follows as a natural consequence, from the

perception and admission of the right itself.^ But, in the

infancy and earlier stages of society the right of property

depended almost entirely upon actual occupancy
; and it

is a general law of property in all systems of jurispru-

dence, that actual delivery or possession is necessary

to consummate the title.c Property without possession,

is said to be too abstract an idea for savage life
;
and

society had made some considerable advances towards

civiHzation, and the improvements resulting from order

and subordination must have existed to some certain ex-

tent, before the temporary right of occupancy was chang-

ed into a permanent and solid title under the sanction of

positive law. Property in land was first in the nation

or tribe, and the right of the individual occupant was

» M. Toullier, in his accouut of the origin and progress of property, in his

Droit Civil Francais, torn. iii. 40, insists, that a primitive state of man
existed before the establishment of civil society, when all things were com-

mon, and temporary occupancy the only title ; but he gives no sufficient

proof of the fact. The book of Genesis, which he justly regards as the

most ancient and venerable of histories, does not show any such state of

the human race. The first man born was a tiller of the ground, and the

second a keeper of sheep. The earliest accounts of Noah and his descend-

ants after the flood, in Genesis, ix. x. xiii. prove that they were husband-

men, and planted vineyards, built cities, established kingdoms, and abound-

ed in flocks and herds and gold and silver. I observe, however, with

pleasure, that M. Toullier has freely and liberally followed Sir William

Blackstone, in his elegant dissertation on the rise and progress of property.

President Goguet, in his most learned work, De Vorigine des his, des arts,

des sciences, ei de lews progres chez les anciens Peuples, b. 2. ch. 1. art.

1, considers agriculture as flourishing before the dispersion at Babel, though

after that event mankind relapsed into the most deplorable barbarity.

^ Grotius, b. 2. ch. 6. sec. 1.

• Ibid.h. 2. ch. C. sec. 1. Puff. b. 4. ch. 9. sec. 8. Barbeyrac's note,

M>id. Sir WiUiam Scott, case of the Fama, 5 Roh. Adm. Rep. 114.
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merely usufructuary and temporary. ^ It then went by

allotment, partition, or grant from the chiefs or prince

of the tribe to individuals
;
and, whatever may have

been the case in the earliest and rudest state of mankind

beyond the records of history, or whatever may be the

theory on the subject, yet, in point of fact, as far as we
know, property has always been the creature of civil in-

stitutions. By the ancient law of all the nations of

Europe, the bona fide possessor of goods had a good title

as against the real owner in whatever way, whether by

force, fraud, or accident, the owner may have been divest-

ed of the possession. It was the law in several parts of

Germany so late as the middle of the last century ac-

cording to Heinneccius,b that if one person should lend,

or hire or deposit his goods with another, and they should

come to the possession of a third person, he Avould be en-

titled to hold them as against the original owner. By
the Roman law, in its early state, property stolen and

sold, was lost to the real owner, and the only remedy was

by an action, {conductio furtiva) against the thief But

when the Roman law advanced to maturity, it was held,

that theft did not deprive a man of his title to property
;

and the action of rei vindicatio was, in effect,

*321 given against the *bona fide purchaser.^ The
law of the twelve tables, by which the possession

of one year, was a good title by prescription to moveables,

shows that a feeble and precarious right was attached to

personal property out of possession.

The ancient laws of Europe confiscating stolen goods,

on conviction of the thief, without paying any regard to

the right of the real owner, is another instance to prove

the prevalence of a very blunt sense of the right of pro-

» C<Bsar de Bel. Gal lib. 4. ch. 2. Ih. lib. 6. ch. 20.

b Opera, torn. v. part 2. 180, 181.

« This was by the perpetual edict extending the actio metuf, which

differed in nothing but in name from the rei vindicatio. Inst. 2. 6. 2.

Lord Karnes' Historical Law Tracts, tit. Property.
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perty distinct from the possession. The EngUsh doc-

trine of wrecks was founded on this imperfect notion of

the right of property, when it had lost the evidence of

possession. By the common law, as it was laid down by

Sir William Blackstone,* goods wrecked were adjudged

to belong to the king, and the property was lost to the

owner. This, he admits, was not consonant to reason

and humanity
; and the rigor of the common law was

softened by the statute of JVest. I. 3 Edw. I. ch. 4., which

declared, that if any thing alive escaped the shipwreck,

be it man or animal, it was not a legal wreck, and the

owner was entitled to reclaim his property within a year

and a day. Upon this statute the legal doctrine of

wrecks has stood to this day. St. Germain, the author

of the Doctor and Student, did not seem to think, that

even the law under this statute, stood with conscience,^

for why should the owner forfeit the shipwrecked goods,

though it should happen, that no man, dog, or cat, (to use

the words of the statute,) should come alive unto the land

out of the ship ? The only rational ground of the claim

on the part of the crown is, that the true owner cannot

be ascertained. The imperial edict of the Emperor Con-

stantine was more just than the English statute, for it

gave the wrecked goods, in every event, to the own-

er ;c and *Bracton, who wrote before the statute *322

of 3 Edw. I., and who was acquainted with the

edict of Constantine, lays down the doctrine of wreck

upon perfectly just principles.^ He makes it to depend,

not upon the casual escape of an animal, but upon the

absence of all evidence of the owner. The statutes of

New-York, Massachusetts, and other American states, are

like the edict of Constantine, and the declaration of Brac-

ton ; for they declare, that nothing that shall be cast by

* Com. vol. 1. p. 290, 291.

b Dr. and Stu. 267, 268.

• Code, 11. 5. 1.

i Lib. 3. 120. sec. 5.
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the sea upon the land, shall be adjudged a wreck, but the

goods shall be kept safely for the space of a year for the

true owner, to whom the same is to be delivered on his

paying reasonable salvage
;
and if the goods be not re-

claimed within that time, they shall be sold, and the

proceeds accounted for to the state, a In the case of Ha-

milton 6^ Smith V. Davis^^ the very question arose in the

K. B., whether the real owner was entitled to reclaim his

shipwrecked goods, though no living creature had come

alive from the ship to the shore. The grantee under the

crown claimed the goods as a wreck, because the ship was

totally lost, and no living animal was saved
;
and his

very distinguished counsel, consisting of Mr. Dunning, (af-

terwards Lord Ashburton,) and Mr. Kenyon, (afterwards

Lord Chief Justice of the K. B.,) insisted, that according

to all the writers, from the Mirror to Blackstone inclusive,

it was a lawful wreck, as no living creature had come to the

shore, and that Bracton stood unsupported by any other

writer. But Lord Mansfield, with a sagacity and spirit

that did him infinite honor, reprobated the doctrine urged

on the part of the defendant, and declared that there was

no case adjudging that the goods were forfeited, be-

*323 cause no ^dog, or cat, or other animal, came alive to

the shore ; that any such determination would be con-

trary to the principles of law and justice ; that the very idea

was shocking
; and that the coming ashore of a dog, or

a cat, alive, was no better proofof ownership, than if they

should come ashore dead ; that the whole inquiry was a

question of ownership ; and that if no owner could be dis-

covered the goods belonged to the king, and not otherwise
;

» N. Y. Revised Statutes, vol. i. p. 690. Mass. Revised Statutes, 1835,

part 1. tit. 14. ch. 57. sec. 12. The colony laws of Massachusetts also

preserved all wrecks for the owner, and did not follow the English law.

Dana's Abr. vol. iii. 144. Probably the statute law of other states is

equally just. The acts of xNorth Carolina, of 1801, 1805, 1817, 1818, on

this subject, are founded, said Mr. Justice Story, in 5 Mason's Rep. 477,

on the principles of justice and humanity,

b 5 Burr. Rep. 2732.
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and that the statute of 3 Edw. I. was not to receive any

construction contrary to the plain principles of justice

and humanity.

After reading this interesting case, it appears rather

surprising that any contrary opinion should have been

seriously entertained in Westminster hall, at so late a

period as the year 1771 ; and especially that Sir Wm.
Blackstone should have acquiesced, without any diffi-

culty, in a diflerent construction of the statute oiWestm. 1.

But to return to the history of the law of property. The

title to it was gradually strengthened, and acquired great

solidity and energy, when it came to be understood,

that no man could be deprived of his property without

his consent, and that even the honest purchaser was not

safe under a defective title.

The exceptions to this rule grew out of the necessities

and the policy of commerce ; and it was established as

a general rule, that sales of personal property in market

overt, would bind the property even against the real own-

er. The markets overt, in England, depend upon special

custom, which prescribes the place, except that, in the

city of London, every shop in which goods are exposed

publicly to sale, is market overt for those things in which

the owner professes to trade. If goods be stolen, and sold

openly in such a shop, the sale changes the property. But

if the goods be not sold strictly in market overt, or if there

be not good faith in the buyer, or there be any thing un-

usual or irregular in the sale, it will not affect the

validity of it as *against the title of the real own- *324

er.a The common law, according to liOrd Coke,^

held it to be a point of great policy, that fairs and mar-

kets overt should be well furnished ; and to encourage

» 5 Co. 83. 12 Mod. Rep. 521. Beacon's Use of the Law, 157. Com.

Dig. tit. MarJcei, E. Shelley v. Ford, 5 Carr. ^ Payne, 313. Markets

^vert were derived from the Saxon laws, which would not allow a transfer

of goods to be valid unless made before witnesses.

» 2 Inst. 713.
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them did ordain, that all sales and contracts of any thing

vendible in markets overt, should bind those who had a

right : but, he adds, that the rule had many exceptions,

and he proceeds to state the several exceptions, which

show the precision and caution with which the sale was

to be conducted so as to bind the property. It is the set-

tled English law, that a sale out of the market overt,

or not according to the usage and regulations of the

market overt, will not change the property as against the

real owner.a Thus, we find, in the case oiWilkmsonv.

Kingj^ that where the owner of goods had sent them to

a wharf in the borough of Soulhwark, where goods of

that sort were usually sold and the wharfinger, without

any authority, sold the goods to a bona fide purchaser,

this was considered not to be a sale in market overt so

as to change the property, but a wrongful conversion, for

the wharf was not a market overt ; and the purchaser

was held hable in trover to the true owner. So it is said

to be a general rule that goods obtained by tort or crimi-

nal fraud, under color of a contract, may be taken by the

vendor out of the hands of the purchaser, or even of a

purchaser from the tortious vendee.^

It is understood, that the English custom of markets

overt does not apply to this country ; and the general

principle applicable to the law of personal property

a 2 Blacks. Comm. 449.—Foxley's case, 5 Co. 109. a. Peer v. Humphrey,

4 Nevill cj. Manning, 430. S. C. 1 Harv. ^ Wall. Rep. 28. But a sale

in market overt will not bar the original owner of stolen goods, if he pro-

secute the thief to conviction, and sue the person in whose possession they

were at the time of the conviction. This is by the statute of 21 Hen.

VIII. c. 11, and which was adopted in Virginia, in 1792. Harwood v.

Smith, 2 Term Rep. 750. Peer v. Humphrey, vb. sup. Coke's, 2 Inst.

714. Burgess v. Coney, Tre7n. P. C. 315. But trover will lie against the

innocent purchaser of stolen goods, although no steps have been taken to

prosecute the thief to conviction. White v. Spettigue, 13 Meeson ^
Welsby, 603. S. C. 1 Carr ^ Kirwan, 673.

fc 2 Campb. N. P. 335.

e Long on Sales by Rand, p. 167, 168. •
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throughout civilized Europe is, that nemo plus juris in

ulium transferre potest quam ipse hahet. This is a max-

im of the common and of the civil law ;a and a sale ex

vi termini, imports nothing more than that the bona fide

purchaser succeeds to the rights of the vendor. It has

been frequently held in this country,b that the

English law of markets overt *had not been adopt- *325

ed ; and consequently, as a general rule, the title

of the true owner cannot be lost without his own free

act and consent. How far that consent, or a due author-

ity to sell, is to be inferred, in many cases, for the en-

couragement and safety of commerce, may be discussed

in our future inquiries.^ A radical defect of title in the

* Co. Litt. 309. Dig. 41. 1. 20. Poihier Traite du Contrat de Vente,

1. n. 7. Ersk. Inst. 418. 1 BelPs Com. 281.

b Dame v. Baldwin, 8 Mass. Rep. 518. Wheelwright v. DePeyster, 1

Johns Rep. 480. Hosack v. Weaver, 1 Yeates' Rep. 478. Easton v.

Worthington, 5 Serg. ^ Rawle, 130. Browning v. Magill, 2 Harr. ^
Johns. 308. M'Grew v. Browder, 14 Martin's Louis. Rep. 17. Roland

V. Gundy, 5 Hammond''s O. Rep. 202. Lance v. Cowen, 1 Dana's Ken.

Rep. 195. Ventress v. Smith, 10 Peters' U. S. Rep. 161. HoflVnan v.

Cowen, 22 Wendell's Rep 285. In that case it was adjudged in the court

of errors, that an auctioneer who sold stolen goods was liable to the o^vner

in trover, though the goods were sold by him and the proceeds paid over to

the thief without notice of the felony. It was declared by statute in Penn-

Bylvania, in 1780, that no sale of a stolen horse should operate to change

the property. This was before it was settled that we had no markets overt

in this country in the sense of the English common law. In Scotland,

the true owner may reclaim his property, even from the bona fide purchas-

er in market overt. Bell's Princip. sec. 527.

« The doctrine that possession carries with it the evidence of propertyi

so as to protect a person acquiring property in the usual course of trade,

is said to be limited to cash, bank bills, and bills and checks payable to

bearer. Saltus v. Everett, 20 Wendell, 267. By statute 6 Geo. IV. c.

94, the consignee of goods from the shipper, is entitled to a lien in reppect

to money or negotiable securities advanced for the shipper, withovit notice

that the shipper was not the bona fide owner. And any person intrusted

with a bill of lading, or order for the delivery of goods, was to be deemed

the true owner of the goods, so far as to give validity to any sale, or dispo-

Bition thereof by deposit or pledge, if the buyer or pawnee had not notice

that such person was not the true owner. So, any person taking goods on

deposit or pledge for a pre-existing debt from the party in possession, with-
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possessor is, by the general jurisprudence of Europe^

available to the true owner against creditors and purcha-

sers
;
and there is such a defect, when the person from

whom the property was acquired was incapable of con-

sent, or when the thing had been stolen, or obtained by

violence. The true owner, in those cases, may vindicate

his title. If goods be stolen, no title passes from the felon

to the bona fide purchaser. a But this is not the place to

out notice that he was not the owner, acquires the right that was in the

person making the deposit or pledge. Any person may accept goods on

any such document on deposit or pledge from any factor or agent, with

knowledge that he was a factor or agent, and he will acquire the title or

interest of the factor or agent. And any person may contract for the pur-

chase of goods from any factor, agent or consignee in possession thereof,

and make payment thereof with knowledge of such agency, provided the

contract be made in the usual course of business, and without notice of

any want of authority in the agent to sell and receive payment. The
true owner, prior to the sale or pledge, may recover from the fac-

tor or agent, or his assignees, and from the buyer, the price of the good*

Bubject to his right of set-ofF against the agent, and may recover the

goods deposited or pledged on re-payment of the money or restoration of

the negotiable paper advanced on security thereof, and on payment of the

money or restoration of the negotiable paper advanced by the factor or

agent. So, he may recover from any person any balance in hand being

the produce of the sale of the goods, after deducting the money or nego-

tiable paper advanced on the security thereof.

* Fraud and breaches of trust are said not to be among the radical de-

fects which will absolutely annul the title of the subsequent bona fide pur-

chaser ; and Mr. Brown has, though I think mistakiugly, contended, that

cases of force and fear stand on the same footing, for I apprehend that

force and fear will destroy the contract entirely. Brown on Sales, 395.

1 Bell's Com. 281. 286, 287. 289. Mr. Bell shows, from the cases which

he cites, that it is not clearly settled in what cases a sale by a person in

lawful possession will bind the real owner, if the sale be founded on a

breach of trust. Vide infra, p. 514, note. If a bailee of property for a

special purpose sells it, the bona fide purchaser does not acquire a valid title.

Wilkinson v. King, 2 Campb. Rep. 335. Hartop v. Hoare, 3 Aik. 44.

Hardman v. Wilcock, 9 Bingham, 382, note. Galvin v. Bacon, 2 Fair-

fi.eld, 28. Story on Bailments, p. 79, 2d edit. But if the vendor delivers

goods with the intention that the property as well as the possession shall

pass, a bona fide purchaser from a fraudulent vendee will hold the goods.

Andrew v. Dietrich, 14 Wendell, 31. It is sufficient for the purpose of
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pursue further this inquiry. My object, at present, is

only to show how the right of the true owner to property

kept increasing in consideration and vigour, with the

progress of law from rudeness to refinement.

Title to property, resting originally in occupancy,

ceased, of course, upon the death of the occupant. Sir

William Blackstone considers the descent, devise, and

transfer of property, political institutions and creatures

of the municipal law, and not natural rights ; and that

the law of nature suggests, that on the death of the pos-

sessor, the estate should become common, and be open

to the next occupant. He admits, however, that, for the

sake of peace and order, the universal law of almost

every nation gives to the possessor the power to con-

tinue his property by will ; and if it be not disposed

of in that way, that the municipal law steps *in and *326

declares who shall be heir of the deceased. ^ As a

mere speculative question, it may be doubted, whether

this be a perfectly correct view of the law of nature on

this subject. The right to transmit property by de-

scent, to one's own offspring, is dictated by the voice of

nature. b The universality of the sense of a rule or

obligation, is pretty good evidence that it has its founda-

tion in natural law.c It is in accordance with the sym-

pathies and reason of all mankind, that the children of

the owner of property, which he acquired and improved

by his skill and industry, and by their association and

protecting a bona fide purchaser, that the owner of personal property con-

fers an apparent right of property upon the vendor, as when he sells goods

and delivers possession, although the goods were obtained from him fraud-

ulently ; and he confers an apparent right of disposal, when he furnishes

the vendor with the external indicia of such right, or where a bill of la-

ding is sent to a consignee with a power of transfer. Saltus v. Everett, 20

Wendell, 267.

* Com. vol. ii. ch. 1. 10—13.

b Grotius, b. 2 . ch. 7. sec. 5.

« Omni in re consensio omnium gentium lex natures putanda est. Cic.

Tuscul. Quasi, hb. 1. ch. 13.
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labour, should have a better title to it at his death, than

the passing stranger. It is a continuation of the former

occupancy in the members of the same family. This

better title of the children has been recognized in every

age and nation, and it is founded in the natural affections,

which are the growth of the domestic ties, and the order

of Providence.^ But the particular distribution among
the heirs of the blood, and the regulation and extent of

the degrees of consanguinity, to which the right of suc-

cession should be attached, do undoubtedly depend upon

positive institution ; and it seems to be the general doc-

trine, founded on the history of all nations and ages, that

property in land, when such property began to exist and

to be recognized, was originally vested in the state or

sovereign, and derived by grant to individuals.^

The power of alienation of property is a necessary

incident to the right of property, and was dictated by mutu-

al convenience, and mutual wants. It was first applied to

moveables ;
and a notion of separate and permanent

property in land could not have arisen until men had ad-

vanced beyond the hunter and shepherd states, and

become husbandmen and farmers. Property in land

would naturally take a faster hold of the afl'ections
;

*327 and, from the very nature of the subject, it would *not

be susceptible ofeasy transfer, nor so soon as movea-

ble property be called into action as an article of com-

merce.

Delivery of possession, was, anciently, necessary to the

valid transfer of land. When actual delivery became

inconvenient, symbolical delivery supplied its place; and

as society grew in cultivation, and refinement, writing

was introduced, and the alienation of land was by deed.

The gratuitous disposition of land by will, was of much

slower growth than alienations, in the way of commerce,

• Christian's votes to 2 BlncJts. Com. 1. Taylor^s Elements cf the

Civil Law, 519. TouUier, Droit Civil Francaise, lom. 3, p. 121—128.

k Grotius, b. 2. ch. 2 sec. 4. Ibid. ch. 3. sec. 4.
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for a valuable consideration ;
because the children were

supposed to have a right to the succession on the death

of the parent ;
though Grotius considers disposition by

will to be one of the natural rights of alienation. ^ In the

early periods of the English law, a man was never per-

mitted totally to disinherit his children, or leave his wi-

dow without provision. b Testaments were introduced

by Solon into the Athenian commonwealth, in the case in

which the testator had no issue
;
and the Roman law,

would not allow a man to disinherit his own issue,

sui et necessarii hcBredes, his natural and domestic heirs,

or children, and their descendants, without assigning

some just cause in his will. The reason of the rule in the

civil law was, that the children were considered as hav-

ing a property in the effects of the father, and entitled to

the management of the estate. The querela inofficiosi

t€sta?nenti, was an action introduced in favor of the chil-

dren, to rescind wills made to their prejudice, without

just cause. But the father could charge his estate with

his debt, and so render the succession unprofitable

;

and the children could, in that case, abandon the succes-

sion and so escape the obhgation of the debts.c

In England, the right of alienation of land was long

checked by the oppressive restraints of the feudal system,

and the doctrine of entailments. All those embarrass-

ments have been effectually removed in this country
;

and the right to acquire, to hold, to enjoy, to alien,

to devise and to *transmit property by inheritance, *328

to one's descendants, in regular order and succes-

sion, is enjoyed in the fullness and perfection of the abso-

lute right. Every individual has as much freedom in the

acquisition, use, and disposition of his property, as is con-

sistent with good order and the reciprocal rights of others.

The state has set bounds to the acquisition of property

» De Jure Belli, b. 2. ch. 6. sec. 14.

•> 1 Reeve's Hist, of the English Law, 1 J. Vide infra, vol. iv. p. 503.

<= Dig. 29. 2. 12. Vide infra, vol. iv. p. 503.

Vol. II. 31
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by corporate bodies ;
for the creation of those artificial

persons is a matter resting in the discretion of the govern-

ment, who have a right to impose such restrictions upon

a gratuitous privilege or franchise, as the sense of the

public interest or convenience may dictate. With the

admission of this exception, the legislature has no right

to limit the extent of the acquisition of property, as was

suggested by some of the regulations in ancient Crete,

Lacedsemon and Athens ;a and has also been recom-

mended in some modern Utopian speculations. A state

of equality as to property is impossible to be maintained,

for it is against the laws of our nature ;
and if it could be

reduced to practice, it would place the human race in a

state of tasteless enjoyment and stupid inactivity, which

would degrade the mind, and destroy the happi-

*329 ness of social life.b *\\ hen the laws allow a free

a Arist. Politics, by Gillies, b. 2. c. 8. Potter's Antiq. of Greece, vol. i.

p. 167.

b Harrington, in his Oceana, declared an Agrarian law to be the founda-

tion of a commonwealth ; and he undoubtedly alluded to the common in-

terpretation and popular view of the Agrarian laws in ancient Rome, and

not to the new and just idea of M. DeNiebuhr, that those laws related only

to leases of the public lands belonging to the state. History of Rome, vol 2.

116—131. The public lands belonging to the state in ancient Rome, and

which kept enlarging with every conquest, were in the early periods of its

history, leased out and mostly for pasturage, to occupiers who were tenants

at will to the state. And as large accessions of new citizens accrued, there

would be new allotments, which necessarily involved the sacrifice of many

existing interests. The burghers or patricians had the exclusive use of

these lands while unallotted, not exceeding 500 jugera to each individual,

but when they were divided by Agrarian laws into small lots for cultiva-

tion, the plebeian commoners took them, and this gave the Agrarian law

such great and just popularity. Dr. Arnold History of Rome, vol. 1. 160.)

concludes that " If, amongst Niebuhr's countless services to Roman his-

tory, any single one may claim our gratitude beyond the rest, it is his ex-

planation of the true nature and character of the Agrarian laws." Montes-

quieu, in his Spirit of Laws, b. 5. c. 3, 4, 5, 6, frequently suggests the

necessity of laws in a democracy establishing equality and frugality. All

schemes of that kind are essentially visionary, though they may not ba

quite as extravagant as some of the reveries of Rousseau, Condorcet, or

Godwin. In the code of laws compiled by King James, in 1606, for the

new colonies in America, a community of property and labour, for five yean
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circulation to property by the abolition of perpetui-

ties, entailments, the claims of primogeniture, and all

inequalities of descent, the operation of the steady laws
of nature will, of themselves, preserve a proper equili-

brium, and dissipate the mounds of property as fast as

they accumulate.

Civil government is not entitled, in ordinary cases, and
as a general rule, to regulate the use of property in the

hands of the owners, by sumptuary laws, or any other
visionary schemes of frugality and equality. The notion
that plain, coarse, and abstemious habits of living, are

requisite to the preservation of heroism and patriotism,

has been derived from the Roman classical writers.

They praised sumptuary laws, and declaimed vehemently
against the degeneracy of their countrymen, which they
imputed to the corrupting influence of the arts of Greece,
and of the riches and luxury of the world, upon the free-

dom and spirit of those '' lords of human kind," who had
attained universal empire by means of the hardy
virtues of the primitive ages, a But *we need only *330

from the settlement of each colony, was established. This was a tempo-
rary expedient

; but the experiment upon this theory, in the colony of Vir-

ginia, proved it lo be an intolerable restriction, leading to idleness and im-
morality, and to be destructive of all the ordinary motives to human indus-
try. (Stith's History of Virginia. Robertson's America, b. 9. Bancroft's
History, vol. i. p. 161.) The experiment of a community of lands, goods
and labour, at New-Plymouth, made, in the first years of the colony, wan
found to be injurious even with that small, simple and pious band of emi-
grants

;
and the institution of separate property, in 1623, had a sudden

and very beneficial effect in exciting a spirit of industry. Morton's New-
England Memorial, 93. Baylie's Historical Memoir, vol. 1. p. 120. 158.)

The state of equality does not suit the present condition ofman, and when-
ever it has been attempted, it has checked civilization, and led to immo-
rality, and destroyed freedom of action and enjoyment. Mr. Young, the
learned editor of the " Chronicles of the Pilgrim Fathers," Boston, 1841,
says (p. 84,) that the joint stock association of the Pilgrims was a partner-
ship, forced upon them by necessity, and dissolved as soon as possible, and
that there never was any community of goods among them, as that phraso
is commonly understood.

» No author was more distinguished than Sallust, for his eloquent invec-
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look to the free institutions of Britain, and her de-

scendants, and the prosperity and freedom which they

cherish and protect, to be satisfied that the abundant re-

turns of industry, the fruits of genius, the boundless ex-

tent of commerce, the exuberance of wealth, and the cul-

tivation of the liberal arts, with the unfettered use of all

these blessings, are by no means incompatible with the

full and perfect enjoyment of enlightened civil liberty.

No such fatal union necessarily exists between prosperity

and tyranny, or between wealth and national corruption,

in the harmonious arrangements of Providence. Though

Britain, like ancient Tyre, has her " merchants who are

princes, and her traffickers the honourable of the earth,"

she still sits " very glorious in the midst of the seas, and

enriches the kings of the earth with the multitude of her

riches, and of her merchandize."' Nor have the polished

manners and refined taste for which France has been re-

nowned in modern ages, or even the effeminate luxury

of her higher classes and of her capital, been found to

damp her heroism, or enervate her national spirit. Li-

berty depends essentially upon the structure of the govern-

ment, the administration of justice, and the intelligence

of the people, and it has very little concern with equality

of property, and frugality of living, or the varieties of soil

and climate, a

tives against riches, luxury, and the arts, which he considered as having

corrupted and destroyed the Roman republic. Among other acquired

vices, he says, the Romans had learned to admire statues, pictures, and

fine wrought plate. Sal. Cat. c 11. Juvenal painted the mighty evils of

luxury with the hand of a master. In a Satire devoted to the delineation

of extreme profligacy, he relieves himself for a moment by a brief, but

lively sketch of the pure and rustic virtues of the old Romans. He recur*

again to the desolations of wealth and luxury, and rises to the loftiest strain*

of patriot indignation

:

SfBvior armis

Luxuria incuhuit, victumque ulcissitur orhem.

Sat. 6. V. 291, 292.

» The sumptuary laws of ancient Rome had their origin in the twelve

tables, which controlled the wastefulness of prodigals, and unnecessary
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Every person is entitled to be protectedi n the en- *331

joyment of his property, not only from invasions of

expenditure at funerals. Tlie appetite for luxury increased with dominion

and riches, and sumptuary laws were from time to time enacted, from the

566th year of the city down to the time of the emperors, restraining, by

severe checks, luxury, and extravagance in dress, furniture, and food.

They were absurdly and idly renewed by the most extravagant and dissi-

pated rulers
; by such conquerors as Sylla, Julius Caesar and Augustus.

The history of those sumptuary laws is given in Avlius Gellius, b. 2. ch.

24. See, also, .SMei. J. C<Es«r, sec 43. And T. Avaold's History of the

later Roinan Commonwealth, ch. 4.

During the middle ages, the English, French, and other governments,

were equally with the ancient Romans, accustomed to limit, by positive

laws, the extent of private expenses, entertainments and dress. Some
traces of these sumptuary laws existed in France as late as the beginning

of the last century, and in Sweden"in the latter part of it. Hallam on the

Middle Ages, vol. ii. p. 287. Catteau's View of Sweden. Dodsley's

Annual Register, 1767. The statute of 10 Edw. III., entitled, statutum

de cibariis utendis, was the most absurd that ever was enacted. It pre-

scribed the number of dishes for dinner and supper, and the quality of the

dishes. Dr. Adam Smith, in his Wealth of Nations, justly considers it to

be an act of the highest impertinence and presumption, for kings and

rulers to pretend to watch over the economy and expenditure of private

persons. The wages of labour, and the prices of commodities, and economy

in dress, were regulated bylaw in the earliest settlement of Massachusetts.

Winthrop's Hist, of Nezo-England, by Savage, vol. i. p. 31, note. Ibid.

vol. i. p. 116, 140. 143. Laws of Massachusetts, 1641, 1647, and pub-

lished in the digest of colony statutes, 1675. Such " good orders," says

Hubbard, " expired with the first golden age in this world." But he was mis-

taken, for in 1777, there was a report made by a committee in congress,

recommending to the several states to regulate, by law, the price of labour,

manufactures and internal produce, and the charges of innholders. Journals

of Congress, November 22d, 1777, In pursuance of the suggestion, it

appears that, in 1778, there were acts of the legislatures of Connecticut and,

New-York, (and probably of other states,) limiting the price of labour, and

the products of labour and tavern charges. The statute of New-York was

suspended within three months after it was passed, and repealed within the

same year. Corporation ordinances, in some ofour cities, have frequently reg-

ulated the price of meat in the market. Such laws, if of any efficacy, are

calculated to destroy the stimulus to exertion ; but in fact they are only made
to be eluded, despised and broken. And yet the regulation of prices in inns

and taverns is still the practice in New- Jersey and Alabama, and perhaps

in other states ; and the rates of charges are or were, until recently, es-
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it by individuals, but from all unequal and undue as-

sessments on the part of government. It is not sufficient

that no tax or imposition can be imposed upon the citi-

zens, but by their representatives in the legislature.

*332 The citizens are entitled *to require, that the legisla-

ture itself shall cause all public taxation to be fair

and equal in proportion to the value of property, so that no

one class of individuals, and no one species of property

may be unequally or unduly assessed.

a

A just and perfect system of taxation is still a deside-

ratum in civil government
;
and there are constantly ex-

isting well founded complaints, that one species of pro-

perty is made to sustain an unequal and consequently,

an unjust pressure of the public burthens. The strongest

instance in New-York, and probably in other states, of

this inequality, was in the assessment of taxes upon waste

and unproductive lands ; and the oppression upon this

description of real property, has been so great as to

diminish exceedingly its value. This property is as-

sessed in each town, by assessors residing in each town,

and whose interest it is to exaggerate the value of such

property, in order to throw as great a share as possible

tablished in those states by the county court, and affixed up at inns, in

like manner as the rates of toll at toll-gates and bridges.

^ Property taken and appropriated to public uses or easements as high-

ways, bridges, turnpikes, railroads, and the erections necessary or incident

thereto and buildings for public uses as court houses, churches, school

houses &c. are not a proper subject of taxation, and are generally exempted

as being works for public use and benefit. Inhabitants of W. v. W. R. R. Com.

4 MetcalfR. 554. The constitution ofArkansas declares a sound principle in

saying that all property subject to taxation shall be taxed according to its val-

ue and the value to be Eiscertained by laws making the same equal and uni-

form, and that no one species of property should be taxed higher than another

species of property of equal value, art. 9. In New- Hampshire, the law

gives a very efficient power to the collectors of taxes. The collector is

not bound to search for property on which to distrain, but if the party does

not pay the tax on due notice, the collector may arrest his person unless

he produces property sufficient, and with an indemnity as to title, if re-

quired. Kinsley v. Hall, 9 N. H. Rep. 190.
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of the taxes to be raised within the town upon the non-

resident proprietor. The unreclaimed lands, which the

owner finds it impossible to cultivate, or even to sell,

without great sacrifice, and which produce no revenue, are

assessed, not only for such charges as may be deemed

directly beneficial to the land, such as making and repair-

ing roads and bridges, but for all the wants and pur-

poses of the inhabitants. The lands are made auxiliary

to the maintenance of the poor, and the destruction of

wild animals ; and the inhabitants of each town have

been left to judge, in their discretion, of the extent of

their wants. Such a power vested in the inhabitants of

each town, of raising money for their own use, on the

property of others, has produced, in many instances, very

great abuses and injustice. It has corrupted the morals

of the people, and led to the plunder of the property of

non-resident landholders. This was carried to such an

enormous extent in the county of Franklin, as to awaken

the attention of the legislature, and to induce them to in-

stitute a special commission, to inquire into the frauds

and abuses committed under this power, and also to with-

draw entirely from the inhabitants of nevtr towns, the

power of raising money by assessments upon pro-

perty, for *the destruction of noxious animals. ^ *333

The ordinance of congress, of July 13th, 1787,^

passed for the government of the north-western territory,

anticipated this propensity to abuse of power, and under-

took to guard against it, by the provision, that in no case

should any legislature within that territory tax the lands

of non-resident proprietors higher than those of residents..

There is a similar provision in the constitution of Mis-

souri, and one still broader in that of the state of Illinois.

It is declared, generally, in that of the latter state, that the

mode of levying a tax shall be by valuation, so that every

a L. N. Y. sess. 45. ch. 26. sec. 9, 10-«:h. 126.

b Journals of the Confederation Congress, vol. xii. p. 58
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person should pay a tax in proportion to the value of his

property in possession.

The duty of protecting every man's property, by means
of just laws, promptly, uniformly, and impartially ad-

ministered, is one of the strongest and most interesting

of obligations on the part of government, and frequent-

ly it is found to be the most difficult in the performance.

Mr. Humea looked upon the whole apparatus of govern-

ment as having ultimately no other object or purpose but

the distribution of justice. The appetite for property is

so keen, and the blessings of it are so palpable, and so

impressive, that the passion to acquire is incessantly

busy and active. Every man is striving to better his

condition
;
and in the constant struggles, and jealous col-

lisions, between men of property, and men of no property,

the one to acquire, and the other to preserve ; and be-

tween debtor and creditor, the one to exact, and the other

to evade or postpone payment ; it is to be expected, espe-

cially in popular governments, and under the influence

of the sympathy which the poor and the unfortunate

naturally excite, that the impartial course of justice, and

the severe duties of the lawgiver, should, in some degree,

be disturbed. One of the objects of the constitution of

the United States, was to establish justice ; and this it has

done by the admirable distribution of its powers,

*334 and the *checks which it has placed on the local

legislation of the states. These checks have al-

ready, in their operation, essentially contributed to the

protection of the rights of propert}^

Government is bound to assist the rightful owner of

property, in recovery of the possession of it, when it has

been unjustly lost. Of this duty there is no question.

But if the possessor of land took possession in good faith,

and in the mistaken belief that he had acquired a title

from the rightful owner, and makes beneficial improve-

Essays, vol. i. p. 35.
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merits upon the land, it has been a point of much discus-

sion, whether the rightful owner, on recovery, was bound

to refund to him the value of the improvements. This

was the question in the case of Green v. Biddle,^ which

was largely discussed in the supreme court of the United

States, and which had excited a good deal of interest in

the state of Kentucky. The decision in that case was

founded upon the compact between the states of Virginia

and Kentucky, made in 1789, relative to lands in Ken-

tucky, and therefore it does not touch the question I have

suggested. The inquiry becomes interesting, how far a

general statute provision of that kind is consistent with a

due regard to the rights of property. The Kentucky

act, of January 31st, 1812, declared, that the bonm fidei

possessor of land should be paid, by the successful claim-

ant, for his improvements, and that the claimant must

pay them, or elect to relinquish the land to the occupant

on being paid its estimated value in its unimproved

state, b

By the English law, and the common law of this coun

try, the owner recovers his land by ejectment without

being subjected to the condition of paying for the im-

provements which may have been made upon the land.

The improvements are considered as annexed to the free-

hold, and pass with the recovery. Every possessor makes

such improvements at his peril.c But if the owner be

a- 8 Wheaton, 1.

b This act, or occupant law, was held by the supreme court of the United

States to be unconstitutional. The legislature of Kentucky then passed

the act of January 7th, 1834, with a view to counteract the decision in

Green v. Biddle ; and it subjected to forfeiture, without office found, or

judgment, all patented lands of more than one hundred acres, unless the

owner, by the 1st of August, 1825, caused a rateable portion of the land

to be cultivated, and on forfeiture, the title was to vest in the occupant.

This act was held by the Kentucky courts to impose an arbitrary, unjust,

oppressive, and illegal condition upon the patentees, and was in violation

of their grants, and unconstitutional and void. Gaines v. Buford, 1 Dana's

Ken. Rep. 481.

c Frear v. Hardenbergh, 5 Johns. Rep. 272. This is the rule in the
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obliged to resort to chancery for assistance in the

*335 recovery of the rents and *profits, Lord Hardwicke
once intimated, in Dormer v. Fortescue^^ that the

rule of the civil law, which is more equitable on that

point than the Enghsh law, would be adopted
; and con-

sequently the ho7i(E jidei possessor would be entitled to

deduct the amount of his expenses for lasting and valua-

ble improvements, from the amount to be paid, by way
of damages for the rents and profits. The same intima-

tion was given in the court of errors in New-York in

Murray v. Gouverneur ;^ and that in the equitable ac-

tion at law, for the mesne profits, the defendant might
have the value of his improvements deducted by way of

set-off. These were extra judicial dicta ; and there is

no adjudged case, professing to be grounded upon com^
mon law principles, and declaring that the occupant of

land was, without any special contract, entitled to pay-

ment for his improvements, as against the true owner,

when the latter was not chargeable with having inten-

tionally laid by and concealed his title.c We have a

statute in New-York relative to lands, in what was for-

Scotch law, as to improvements made by a tenant for his accommodation.

Lord Stair's Institutions, vol. 1. 137. edit. 1832.

» 3 Atk. Rep. 134.

b 2 Johns. Cases, 441.

« The suggestion, in the cases referred to in the text, have been con-

sidered as forming just ground for mitigation of damages in an action for

the mesne profits ; and the value of permanent improvements, made in

good faith, has been allowed, to the extent of the rents and profits claimed

by the plaintiff. Hylton v. Brown, C. C, April, 1808. Wharton's Dig.

tit. Ejectment, pi. 74. Jackson v. Loomis, 4 Cowen's Rep. 1G8. Kuffin,

Ch. J., in Dowd v. Fawcett, 4 Dev. N. C. Rep. 95. A court of equity on

a bill for rents and profits, after a recovery at law, against a bona fide

possessor for valuable consideration, will allow for beneficial improvements.

Green v. Biddle, 8 Wheaton's Rep. 77—81. Bright v. Boyd, 1 Stort/s

Rep. 418. 495. Mathews v. Davis, 6 Humphrey Tenn. R. 324. Judge

Green, in this last case said that the case of Bright v. Boyd, was the

first case in which the -bona fide purchaser was allowed compensation

against the true owner, for his beneficial improvements.
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merly called the military tract, which declares that the

settler on those lands, under colour of a bona fide pur-

chase, should not be divested of his possession or recov-

ery, by the real owner, until the former had been paid

the value of his improvements made on the land, after

deducting thereout a reasonable compensation to the

owner for the use and occupation of the land.* This

act is as broad, and liable to the same objections that

have been made against the Kentucky statute. There

are similar statute provisions in Maine, Massachu-

setts, *New-Hampshire, Vermont, Virginia, Ala- *336

bama, Ohio, and Illinois, b So far as the statute

a L. N. Y. April 8th, 1813, ch. 80.

b Jones V. Carter, 12 Mass. Rep. 314. Stat, of Mass. 1807, ch. 75.

Withington v. Corey, 2 N. H. Rep. 115. Brown v. Storm, 4 Vermont

Rep. 37. GsL\ge\. Ladd, 5 Jbid. 266. Statutes of Ohio, 1S31, p. 261.

Bank of Hamilton v. Dudley's Lessee, 2 Peters' V. S. Rep. 492. The

statute law in Massachusetts, New-Hampshire, and Vermont, is called the

Betterment Law, and it is admitted in 2 Pick. Rep. 507, to have altered

the common law in this respect. In the Massachusetts Revised Statutes

of 1835, part 3. tit. 3. ch. 101, it is provided generally in the writ of entry

upon disseisin for the recovery of any estate or freehold, that the tenant

shall be entitled, in case of judgment against him, to compensation for the

value of buildings or improvements made by him or those under whom he

claims, provided he, or those under whom he claims, had been in posses-

sion for six years before suit brought, or for a less time, if he held them

under a title which he had reason to believe good. The amount is to be

assessed by thejury on suggestion on record of the claim. The amount al-

lowed may be set off against the rents and profits. The demandant may

also require to have the value of the land without the improvements ascer-

tained, and he may relinquish the land on being paid the price, and which

the tenant must pay, or lose the value ofhis improvements. In Maine, it is

held that Betterments are not an interest in land, within the statute of frauds,

and they pass by a parol assignment. Lombard v. Ruggles, 9 Green R. 62.

The statute law of the several states, allowing to the bonafide occupants en-

tering under the idea that they had purchased a title in fee, confines the

claim to the value of the increase of the land by reason of the improvements

made. The statutes of Ohio under the occupying claimant law, allows a

defendant possessing lands under claim of title, as well for his improvements

made before his title commenced, as for those made after. Lessee of

Davis v. Powell, 1 3 Ohio R. 308. The statute of Virginia of 1832, is con-
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ia New-Hampshire was retrospective, and extended to

past improvements made before it was passed, it has

been adjudged in the circuit court of the United States

for the district of New-Hampshire, to be unconstitutional

;

inasmuch as it divested the real owner of a vested title

to the possession, and vested a new right in the occupant,

upon considerations altogether past and gone.* The
statute in New-Hampshire applied only to cases of a bona

fiued to the case of lands lying west of the Alleghany mountains, and it

is confined to the bona fide occupants of land under government grants.

So, the claim on the part of the defendant to have the improvements as-

sessed and paid before execution issues on recovery in ejectment, is con-

fined, in Alabama, to defendants deriving title under the United States or

a Spanish grant. Toubnin's Dig. 18"33, p. 470. In Tennessee, they con-

tinue to adhere to tlie sterner English rule, and in the case of Nelson v.

Allen and Harris, (1 Yerger, 360,) it was held, that a statute of 1813,

giving to the defendant in ejectment as against the rightful owner, the

value of improvements made upon the land, was unconstitutional and

void. But it was admitted, that upon a bill in equity for mesne profits,

after a judgment in ejectment, the defendant might avail himself of a bona

fide possession, and limit the account to the commencement of the suit,

provided he was ignorant of all the facts and circumstances relating to

his adversary's title. See the provisions of the act of 1813, Statute law

of Terinessee, 1836, p. 267.381, and see the acts of 1797 and 1805, giving

to the bona fide possessor under color of title, and duly evicted by better

title, a right to recover the value of his improvements. Statute laws of

Tennessee, p. 380. On the other hand, the Commissioners appointed to

revise the Civil Code of Pennsylvania, in their Report in January, 1835,

proposed, that on recovery in ejectment of lands against a defendant, who

entered, and held, and improved the same under colour of title, and with

good faith, he might suggest upon record, in the nature of a bill in equity,

his claim to allowance for his improvements ; and if the court should deem

the facts alleged sufficient in equity to entitle him to the relief sought,

they should have power to afford and enforce it, and provision is made for the

case. The Revised Statutes of Illinois, edit. 1833, p. 416, and of Indiana,

1838, p. 261, exempt the person evicted from land, to which his record

title appeared plain from any action for mesne profits prior to notice of ad-

verse claims, and they allow him, on eviction, for lasting and valuable im-

provements made before due notice, first deducting damages (if any) for

waste, &c.

a Society for the Propagation of the Gospel v. Wheeler, 2 Gall.

Rep. 105.
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fide possession of more than six years' standing, and only
to the increased value of the land, by means of the im-
provements

;
and the real owner is allowed the mesne

profits. The justice of that statute has been ably vin-
dicated in the case of Withington v. Corey^^ in cases
not within the reach of the decision in the circuit court
of the United States.

The rule of the civil law was, that the honm Jidei pos-
sessor was entitled to be reimbursed, by way of indem-
nity, the expenses of beneficial improvements, so far as
they augmented the property in value ; and the rule was
founded on the principle of equity, that 7iemo debet locu-

pletari aliena jaclura.^ It is not the amount of the ex-

penses, strictly so considered, but only the amount so far

as they augmented the property in value, that the claim-
ant ought, in equity, to refund. But there are difficulties

in the execution of this rule. The expenses may have
been very costly, and beyond the ability of the

claimant to refund, and he may have a *just affec- *337

tion for the property, and it might have answered
all his wants and means in its original state without the

improvements. The Roman law allowed the judge to

modify the rule, according to circumstances, and permit-

ted the occupant to withdraw from the land the materials

by which it was improved. « In many, and indeed in

most cases, that mode of relief would be impracticable
;

and Porthier,'' proposes to reconcile the interests of the

several parties, by allowing the owner to take possession,

upon condition that the repayment of those expenditures,

by instalments, should remain a charge upon the land.®

a 2 N. Hamp. Rep. 115.

b Dig. 6. 1. 48. 65. Inst 2. 1. 30. 32. Dig. 50. 17. 206. Grotius, b.

2. ch. 10. sec. 1, 2, 3. Pw#. 6. 4. c. 7. sec. 61. BclVs Comm. p. 139.

sec. 538.

<^ Z>z^.6. 1.38.

d Traitedu Droit de Propriete, No. 347.

« The rule in the Roman law, allowing to the bona fide possessor of

land, compensation for his beneficial repairs and meliorations expended
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There are embarrassments and difficulties in every view

of this subject ; and the several state laws to which I

have alluded, do not indulge in any of these refinements.

They require the value of the improvements to be as-

sessed, and, at all events, to be paid
;
and they are strict-

ly encroachments upon the rights of property, as known

and recognized by the common law of the land. There

were, however, peculiar and pressing circumstances,

which were addressed to the equity of the law-giver,

and led to the passage of those statutes, in reference to

waste and uncultivated lands in a new country, and

where the occupant was not liable to any imputation of

negligence or dishonesty. The titles to such lands had.

in many cases, become exceedingly obscure and difficult

to be ascertained, by reason of conflicting locations,

and a course of fraudulent and desperate speculation
;

and it is impossible not to perceive and feel the strong

equity of those provisions. But in the ordinary

state of things, and in a cultivated country, such indul-

gences are unnecessary and pernicious, and invite

*338 to careless intrusions upon the *property of others.

There are but very few cases in which a person

may not, with reasonable diligence, and cautious inquiry,

discover whether a title be clear or clouded
;
and caveat

emptor is a maxim of the common law, which is exceed-

ingly conducive to the security of right and title. No man
ought to be entitled to these extraordinary benefits ofa honce

fidei possession of land, unless he entered and improved,

in a case which appeared to him, after diligent and faith-

ful inquiry, to be free from suspicion. There is no moral

obligation which should compel a man to pay for im-

provements upon his own land, which he never author-

ized, and which originated in a tort. a The provisions of

upon his estate, as against the rightful claimant, is very fully and learnedly

discussed in the American Jurist and Law Magazine, No. 4. art. 9.

* 4 Peters' U. S. Rep. 101. S. P.
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the Napoleon Code on this subject have been adopted in

Louisiana
; but it has been decided by the supreme court

of that state, that a bona fide possessor ceases to be one,

as soon as the defects in his title are made known to him.

He is not necessarily in bad faith from the time a suit be

commenced, for he still may have a confidence in the

goodness of his title.a

But there are many cases in which the rights of pro-

perty must be made subservient to the public welfare.

The maxim of law is, that a private mischief is to be

endured rather than a public inconvenience. On this

ground rest the rights of public necessity. If a common
highway be out of repair, a passenger may lawfully

go through an adjoining private enclosure, b So, it

» In Louisiana, the principle of compensation, according to the doctrine

of the Roman law, has been adopted ; and if the owner evicts a bona fide

possessor, he has his election to pay him the value of the materials and

workmanship employed in putting improvements on the property, or to

reimburse him the enhanced value which they confer on it. Civil Code,

art. 495, and until they are reimbursed, he has a right to retain the pro-

perty. Ih. 3416. Porter, J., in Daquin v. Coirou, 20 Martin's Louis.

Rep. 609. 615—620. Packwood v. Richardson, 1 Ihid. 405. It is stated

in Pearce v. Frantum, 16 Louis. Rep. 423, that by the Spanish law of tho

Partida, the party evicted, whether he possessed in good or bad faith, was

not bound to deliver up the premises to the owner, until he was reimbursed

for necessary repairs ; and Merlin (1 Repertoire du Jurisprudence verba

amelioration,) lays down the same as a settled rule; The Code Napo-
leon, art. 1663, declares, that if at the time of the eviction, the property

sold has risen in value, even without the buyer having contributed thereto,

the seller is bound to pay him, not only the original price and the profits,

but the amount of the value above the price of the sale, even though the

event which has quadrupled the value was not and could not be foreseen.

Touillier, title 3 des contrats, No. 285. This was also the law of Louisi-

ana, under the code of 1808. Succession of Dunford, 11 Rob. Louis. Rep.

183.

b Absor V. French, 2 Show. Rep. 28. Young's case, 1 Lord Raym. 725.

This principle does not apply to the case of a private way. The right is

confined to public highways out of repair. Taylor v. Whithead, Doug.

Rep. 745. So, an entry .upon another's land may be justified in cases of

overruhng necessity, or to recover property carried on another's ground by

the force of the elements, without the owner's fault or power to prevent it.
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*339 is lawful to raze houses to the *ground to prevent

the spreading of a conflagration. a These are cases

of urgent necessity in which no action lay at common
law by the individual, Avho sustained the injury ; but

private property must, in many other instances, yield to

the general interest. b The right of eminent domain, or

inherent sovereign power, gives to the legislature the con-

trol of private property for public uses, and for public

uses only.c Roads may be cut through the cultivated

Choke, J., 6 Ed. 4. 7. DomaVs Civil Law, b. 2. tit. 9, sec. 2. art 3, 4.

See Infra, p. 568.

a Dyer's Rep. 36. b. 2 Bulst. 61, Arg., and several cases from the

Year Books, there cited. Case of the King's Prerogative v. Saltpetre, 12

Co. 13. Mouse's case, 12 CoU, 63. 1 Dallas' Rep. 363, M'Kean, Ch.

J. Duller, J., in Governor, &c., v. Meredith, 4 Term. Rep. 797.

b In the city of New-York by statute, (2 R. L. 368,) in case a building

be destroyed by order of the city magistracy, to stop a conflagration, the

city must indemnify the owner, unless it be a case in which the building

would have been inevitably destroyed by the fire, if it had not been pulled

down or blown up. Mayor of New-York v. Lord, 17 Wendell, 285. But

the remedy of the owner is said to be limited to the amount of the assess-

ment made according to the statute, and the corporation of New-York

is not liable to an action 'at common law, for compensation for the loss

of property so destroyed by order of the magistracy. Russell v. the May-

or of New-York, 2 Denio, 461. The remedy under the act does not ex-

tend to allow a recovery in damages for merchandise in the building when

destroyed, and being the property of a third penson. Stone v. The Mayor,

&c., of New -York, 25 Wendell, 157.

* Grotius, b- 1. ch. 1. sec. 6. Ihid. b. 2. ch. 14. sec. 7. Ihid b. 3. ch.

19. sec. 7.—ch. 20. sec. 7. Pvff. b. 8. ch. 5. sec. 7. Bynk. Quast. Jur.

Pub. b. 2. 15. Vattel, b. 1. ch. 20. sec. 244. Esprit des Loix, tom. iii.

203. Gardner v. Village of Newburgh, 2 Johns. Ch. Rep. 162. Louis-

ville C. & C. Railroad v. Chappel, 1 Rice's S. C. Rep. 383. Ce Doinain

Eminent, n'a lieu que dans une necessite d I'etat, Pvff par Barbeyrac,

ihid.—Biens publics que appartiennent a I'etat, qui doivent servir pour la

conservation d^ I'etat, s'appellent le Domain dc VEtai. Puff. ibid. sec. 8-

Here the distinction is clearly marked between the eminent domain and the

public domain, or dom/iin of the state, and for the rights of the latter as

vested in the United States, see vol. i. 257. But M. Proudhon, in his

Traite du Domaine Public, makes a material subdivision of this second

branch of domain, and applies the public domain to that kind of property

which the govenimeut holds as mere trustee for the use of the public, such
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lands of individuals without their consent, but in New-

York, and generally in the other states, it must be done

by town officers of their own appointment, upon the pre-

vious application oftwelve freeholders ; and the value ofthe

lands, and amount of the damages, must be assessed by

a jury, and paid to the owner, a So lands adjoining the

New-York canals were made liable to be assumed for

the public use, so far as was necessary for the great ob-

ject of the canals
;
and provision was made for compen-

sation to the individuals injured, by the assessment and

payment of the damages. i> In these and other instances

which might be enumerated, the interest of the public is

deemed paramount to that of any private individual ; and

yet, even here, the constitution of the United States, and

of most of the states of the Union, have imposed a great

and valuable check upon the exercise of legislative power,

by declaring, that private property should not be taken

for public use without just compensation. A provision

for compensation is a necessary attendant on the due and

constitutional exercise of the power of the law-giver to

deprive an individual of his property without his consent

;

and this principle, in American constitutional jurispru-

dence, is founded in natural equity, and is laid down by

jurists as an acknowledged principle of universal law.c

as public highways, navigable rivers, salt springs, &c., and which are not

as of course, alienable, and the domain of the state which applies only to

things in which the state has the same absolute property as an individual

would have in like cases. See the American Jurist, No. 37, p. 121.

a N. Y. Revised Statutes, vol. i. p. 514, 515.

b The damages may be assessed in any equitable and fair mode, to be

provided by law, without the intervention of a jury, inasmuch as trial by

jury is only required on issues in fact, in civil and criminal cases, in courts

of justice. Beekman v. Saratoga and Schenectady Rail Road Co., 3

Paige, 45. Bonaparte v. C. &l A. Rail Road Co., 1 Baldwin's C. C. U.

S. Rep. 205. Rail Road Company v. Davis, 2 Dev. ^ Batt. N. C. Sup.

C. Rep. 451. 464. Willyard v. Hamilton, 7 Ohio Rep. 115. Louisville C.

& C. Rail Road v. Chappel, 1 Rice's S. C. Rep. 383.

Grotius, De Jure B. ^- P. b. 3. ch. 19. sec. 7.—ch. 20. sec. 7. Puf.

De Jure Nat. et Gent. b. 8. ch. 5. sec. 3. 7. Bynk. Qucest. Jur. Pub. h. 2.

Vol. II. 32
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*It undoubtedly must rest, as a general rule, in the wis-

dom of the legislature, to determine when public uses

ch. 15. Vattel, b. 1. ch. 20. sec 244. Heinec. Elem. Jur. et Nat. b. 2.

ch. 8. sec. 170. The better opinion is, that the compensation, or offer of it,

must precede or be concurrent with the seizure and entry upon private pro-

perty under the authority of the state. The government is bound, in such

cases, to provide some tribunal for the assessment of the compensation or

indemnity, before which each party may meet and discuss their claims on

equal terms ; and if the government proceed without taking these steps,

their officers and agents may and ought to be restrained by injunction.

The process of injunction was granted by the court of chancery in Gard-

ner V. Village of Newburgh, and it was also sustained by the supreme court

of Louisiana in a like case. 2 Johns. Ch. Rep. 162. Henderson v. Mayor,

&c., of New-Orleans, 5 Miller's Louis. Rep. 416. The Civil Code of

Louisiana, art. 489, had declared that there must be the previous indemnity,

and so did the Code Napoleon, art. 545, and the constitutional charter of

Louis XVIII. The provision in our American constitutions is essentially

the same, though not in the same words precisely, and it would seem to

require the same construction. Several of them declare that private pro-

perty shall not be taken for public uses without full compensation being

made. The settled and fundamental doctrine is, that government has no

right to take private property for public purposes without giving a. just

compensation ; and it seems to be necessarily implied, that the indemnity

should, in cases which will admit of it, be previously and equitably ascer-

tained, and be ready for reception concurrently in point of time with the

actual exercise of the right of eminent domain. This point was ably dis-

cussed in Thompson v. Grand Gulf R. R. and Banking Company, 3 How -

ard, 240, and the decision was that the compensation must precede the

seizure of private property for public uses. This was also the opinion of

Chancellor Walworth of New-York, in Lyon v. Jerome, 26 Wendell, 497.

But it is not to be understood that a statute assuming private property for

public purposes, without compensation, is absolutely void, so as to ren-

der all persons acting in execution of it trespassers. Some of the judicial

dicta seem to go that length, but others do not. 12 Serg. ^ Rawle, 366.

372. 20 Johns. Rep. 745. In Core v. Thompson, 6 Wendell, 634, it was

held, that neither the payment nor the assessment need precede the open-

ing of a road over the land of an individual. The compensation may

have been provided for without constituting part and parcel of the act it-

self, and I think the more reasonable and practicable construction to be,

that the statute would be prima facie good and binding, and sufficient to

justify acts done under it, until a party was restrained by judicial process,

founded on the paramount authority of the constitution.

In Bonaparte v. C. «fc A. Rail Road Co., 1 Baldwin's C. C U. S. Rap.

205, it was held, that a law taking private property for public use, with-



Lee. XXXIV.] OF PERSONAL PROPERTY. 340

require the assumption of private property ; but if they

should take it for a purpose not of a pubUc nature, as if

out providing for compensation, was not void, for it may be done by a sub-

sequent law. But the execution of the law will be enjoined, until the pro-

vision be made, and the payment ought to be simultaneous with the ac-

tual appropriation of the property. It is admitted that even a statute

franchise, as a toll bridge or road, must yield to the sovereign right of emi-

nent domain, and may be impaired or taken away, and appropriated to

public u[ses whenever the public exigencies require it, for a franchise is fix-

ed and determinate property ; but it must be on the condition of making

just compensation to the proprietors. Even if the damage be merely con-

sequential or indirect, as by the creation of a new and rival franchise in a

case required by public necessities, the same compensation is due, and the

cases of Thurston v. Hancock, 12 Mass. Rep. 220, and Callender v. Marsh,

1 Pick. Rep. 418, are erroneous, so far as they contravene such a palpa-

bly clear and just doctrine. If A. be the owner of a mill, and the legisla-

ture authorize a diversion of the water course which supplies it, whereby

the mill is injured or ruined, is not that a consequential damage to be paid

for? The solid principle is too deeply rooted in law and justice to be sha-

ken. Gardner v. Village of Newburgh, 2 Johnson's Ch. Rep. 139. Story,

.7., in Charles River Bridge v. Warren Bridge, 11 Peter's Rep. 638. 641.

T^hQ just compensation to the owner for taking his property for public uses

without his consent, means the actual value of the property in money,

without any deduction for estimated profit or advantages accruing to the own-

er from the public use of his property. Speculative advantages or disadvan-

tages, independent of the intrinsic value of the property, from the improve-

ment, are a matter of set-offagainst each other, and do not affect the dry claim

for the intrinsic value of the property taken. Jacob v. City of Louisville,

9 Dana's Rep. 114. In Symonds v. City of Cincinnati, 14 Ohio R. 147,

it was adjudged that it was a competent matter of defence in a suit for

compensation for the value of private property taken for public use, to

show the increased benefit conferred on the owner by the appropriation,

as a set-off against the value of the property taken. The case was ably

discussed, and Mr. Justice Read who dissented from the decision, conten-

ded that the owner was entitled to the value of his property taken with-

out the deduction of any reflecting advantage. In Rail Road Company v.

Davis, 2 Dev. ^ Batt. N. C. Rep. 451, it was held, that payment of the

compensation and the assessment of the quantum might be made subse-

quently, and need not necessarily precede the entry and possession, under

the statute authority ; and that the legislature was not restricted to a mere

easement in the property, but might take the entire interest of the individ-

ual, if it deemed the public exigency to require it, and that though a rail-

road company be a private corporation, and its outlays and emoluments

private property, yet the road is a public highway and for public uses, and

the absolute property may b© vested in the company. The questions in
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the legislature should take the property of A., and give

it to B., or if they should vacate a grant of property, or

that case were ably discussed in the opinion delivered by Ch. J. RufEn,

and if the doctrine of the court should be deemed rather latitudi nary in re-

spect to the legislative right of eminent domain, it is to be observed that

the constitution of North Carolina has no express provision, declaring that

"private property shall not be taken for public uses without just compen-

sation." But though it be not a constitutional principle yet the principle

exists with stringent force independent of any positive provision.

There is no such provision in the constitution of South Carolina, and it

was accordingly held, after an able discussion, that the legislature had a

right to cause roads to be opened and materials taken for keeping them in

repair, without the consent of the owner of the private property, and with-

out making compensation. Several of the judges were not satisfied with

the decision, as respected the absence of compensation and especially in

the delegation of such power to the commissioners of roads. The opinion

of Mr. Justice Richardson, in support of the duty of making compensation,

was very elaborate and powerful. The State v. Dawson, 3 Hill's Rep.

100.

In ancient Rome such respect was paid to the rights of private proper-

ty, that a scheme of the censors, B. C. 179, to supply the city with water

by means of an aqueduct, was defeated by the refusal of a proprietor to let

it be carried through his lands, and at a subsequent period the senate de-

creed that it should be lawful to take from the adjoining lands of indi-

viduals, the materials requisite for the repairs of aqueducts, upon an esti-

mate of the value or damages to be made by good men, and doing at the

same time the least possible injury to the owners. When a private house

was injured by a public road or aqueduct, the Emperor Tiberius paid the

damage on petition by the party to the senate. Tacit. Ann. b. 1. § 75. So,

in London, by an act of Parliament as early, as 1544, the corporation of

the city was invested with the power to enter upon and appropriate private

property requisite for the purpose of supplying the city with water ; but

the ground needed was to be appraised by three or four indifferent persons

appointed by the Lord Chancellor, and to be paid for within one month after

possession taken. See King's Memoir on the Croton Aqueduct, with a

learned and very interesting Preliminary Essay, p. 25. 27. 51.

The exercise of the legislative power of eminent domain was learnedly

discussed in the case of Bloodgood v. M. & H. Rail Road Company, 14

Wendell^ 51. S. C. 18 lb. 1. 59 ; and it was held by the court, in the last

resort on error, that the legislature might authorize rail road companies to

enter upon and appropriate private property in land for the use of the road,

so far as it became indispensably necessary for the purpose of the road

;

provided, provision be made in the act for the assessment and payment to

the owner of the damages incurred. If the provision was made, it was
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of a franchise, under the pretext of some public us^ or

service, such cases would be gross abuses of their dis-

held to be sufficient, and that the damages need not be actually ascertain-

ed and paid previous to the entry and appropriation of the property. See

also Fletcher v. The Auburn & Sy. R. Road, 25 Wendell, 462. 464. This

is the construction given to English statutes in like cases, and frequently,

as Lord Dennian observed, the amount of compensation cannot be ascer-

tained until the work is done. Lister v. Lobley, 7 Adol. ^- Ellis, 124.

But in Doe v. Georgia R. R. & B, Com., 1 Kelly, 524, it was held that

the title to the property assumed for the road did not pass from the

original owner, until the prescribed compensation was actually made And
in some of the railway acts in England, the company is prohibited from en-

tering on the land without consent until the ascertained compensation is

paid or tendered. So in Mississippi, the damages for land taken for a rail-

road must first be paid before the right to the use of it becomes vested,

Stewart v. R. R. Company, 7 Smedes ^- M. 568. It rests with the legis-

lature to judge of the cases which require the operation of the right of emi-

nent domain, and it may be applied to the case of roads, turnpikes, rail-

ways, canals, ferries, bridges, &c., provided there be, in the assumption of

the property, evident utility and reasonable accommodation, as respects the

public. Cotrill v. Myrick, 3 Fairfield, 222. Dyer v. The Tuscaloosa

Bridge Company, 2 Porter's Rep. 296. Harding v. Goodlett, 3 Yerger,

4L Chancellor Walworth, in 18 Wendell, 14, 15. The supreme court of

Massachusetts in Boston Water Power Co. v, Boston and Worcester Rail-

Road Co., January, 1840, 23 Pick. Pep. 360, held that the right of emi-

nent domain might be exercised in the cases of franchises as well as of

personal property, in proper cases, and on making due compensation.

There is no doubt of it. Property in a franchise is not more sacred than

private property in land under a patent, and the principle was declared in

the case of Bonaparte above mentioned. The doctrine of the eases in 14

and 18 Wendell, appears to settle the principle of constitutional law upon

a reasonable and practicable foundation. See also the strong and clear

case of the Louisville C. & C. Rail Road Co. v. Chappel, 1 Rice's S. C.

Rep. 383, and of Backus v. Lebanon, 11 N. H. Rep. 19, to the same point.

But a statute incorporating a company to take private property without

consent of the owner, for the construction of a bridge, and making no provi-

sion for his indemnity, is unconstitutional and void. Thacher v, Dart-

mouth Bridge Co., 18 Pickering, 501, and in the case of Sinnickson v.

Jackson, 4 Harrison's N. J. Rep. 129, the creation of a dam across a navi-

gable water by an individual, under the authority of a statute providing no

remedy to the owner of a meadow overflowed by means of the dam, was

held to be an injury for which the owner had his remedy by action for

damages. And in Taylor v. Porter, 4 Hill's N. Y. Rep. 140, it was held,

that private property could not be taken, nor a private road established for
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cretion, and fraudulent attacks on private right, and the

law would clearly be unconstitutional and voida- Real

private use, not even by a legislative act, without the consent of the own-

er, and that any statute doing it was unconstitutional. It can ouly be

taken by statute for public uses, and not even then without just compen-

.sation to the owner. Ch. J. Nelson dissented on the ground that the lay-

ing out private roads over the lands of others, to accommodate one or more

individuals and without the consent of the owner, was within the right of

eminent domain, and justified by that principle and by immemorial usage.

I apprehend that the decision of the court was founded on just principles,

and that taking private property for private uses without the consent of

the owner, is an abuse of the right of eminent domain, and contrary to fun-

damental and constitutional doctrine in the English and American law.

See ante, p. 13, and note b. ibid, and the cases supra in this note, and see

the subsequent note a. The revised constitution of New-York of 1846,

has settled this question diiferently, for it declares that private roads

may be opened in the manner to be prescribed by law, but the person to

be benefitted must first pay the damages to be assessed. Art. 1. § 7.

The principle of not taking private property for public uses, without

due compensation to the owner, has become an acknowledged one in the

Scotch law, and is to be found in the British statute of 1 &-2 WiUiam IV.

0.43, relative to roads and highways. BeWs Principles of the Law of

Scotland, p. 173, 174.

a Wilkinson v. Leland, 2 Peters' U. S. Rep. 653. Hardin v. Goodlett, 3

Verger's Rep. 41. Case of Albany Street, 11 Wendell, 149. In the

matter of John and Cherry Street in New-York, 19 Ifjid. 659. Ch. J.

Parker, in Rice v. Partman, 16 Mass. Rep. 330. Norman v. Heist, 5

Watts ^ Serg. 171. Varick v. Smith, 5 Paige, 146, 147. 159, 160. S. P.

The opinion of the vice-chancellor in the last case, contained a spirited

vindication of the constitutional sanctity of private property, against the

abuses of the right of eminent domain. See also the able and elaborate

opinion of Chancellor Bibb, of the Louisville chancery court in Kentucky,

in the case of Applegate and others v. Lexington and Ohio Rail-Road

Company, decided in November, 1838, in which case an injunction was

granted after argument, enjoining the defendants from running cars and

carriages, by steam or otherwise, upon their rail-road along the main

street in the city of Louisville. It was adjudged to be a common nuisance

with special damage, a purpresture amounting to a nuisance, and a dis-

turbance of easements annexed by grant to private estates, and of privi-

leges secured by statute ; and that the right of eminent domain, did not

authorize the legislature to delegate to any private person or company, the

lawful power of disturbing private right and property for their own use

and emolument. But this decree was afterward reviewed in the Ken-
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property, and the rights and privileges of private corpo-

rate bodies, are all held by grant or charter from govern-

ment
, and it would be a violation of contract, and re-

pugnant to the constitution of the United States, to inter-

fere with private property, except under the limitations

which have been mentioned.

But though property be thus protected, it is still to be

understood, that the law-giver has a right to prescribe

the mode and manner of using it, so far as may be ne-

cessary to prevent the abuse of the right, to the injury or

annoyance of others, or of the public. The government

may, by general regulations, interdict such uses of pro-

tucky court of appeals and modified, and the injunction against the running

of cars on the railway on Main street, in the city of Louisville, by the Lex-

ington and Ohio Rail-Road company, dissolved. The court of appeals, in

the strong opinion delivered by chief justice Robertson, declared, that upon

the facts in the case, the running of rail-road cars by horses or steam

through the street was not a nuisance, but conducive to the public interest

and prosperity of Louisville—that the legislature could constitutionally

exert her eminent domain, in taking private property for public use, through

the instrumentality of a rail-road company—that private corporations, es-

tablishing turnpikes and rail-roads, may, in this respect, be deemed public

agents, and may take private property for public uses on making just com-

pensation—that no compensation was requisite in' this case, as the street

was dedicated to public uses, and the railroad, with locomotive steam cars,

was no nuisance or purpresture, not inconsistent with the object of the

street, which was otherwise in full use as a public highway—that though

the grant from the corporation, of the privilege of making a railway

through the street, might be productive of some inconvenience, it was

greatly overbalanced by the public benefit, resulting from the use of the

rail-cars. Lexington and Ohio Rail-Road v. Applegate, 8 Dana's Rep.

289. Case of Philadelphia and Trenton Rail-Road Company, 6 Whar-

ton^s Rep. 25. S. P. But in Cooper v. Alden, Harrington''s Mich. Ch. Rep.

72, an injunction to stop a rail-road through a street in the city of Detroit

was granted. The rule for or against such a right, may be governed by

the circumstances and sound discretion of the case. In the case of the

Hudson and Delaware Canal Co. v. N. Y. and Erie R. R. Co., 9 Paige's

Rep. 323, the remedy in chancery by injunction was admitted, if the con-

struction of a rail-road would work imminent danger to the works of a

canal company previously and lawfully constructed, and to the use of

them.
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perty as would create nuisances, and become dangerous

to the lives, or health, or peace, or comfort of the citizens.

Unwholesome trades, slaughter houses, operations offen-

sive to the senses, the deposit of powder, the application

of steam power to propel cars, the building with combus-

tible materials, and the burial of the dead, may all be in-

terdicted by law, in the midst of dense masses of popula-

tion, on the general and rational principle,, that every

person ought so to use his property as not to injure his

neighbors, and that private interests must be made sub-

servient to the general interests of the community.^

=^ Puff. b. 8. ch. 5. sec. 3. Vattel, b. 1. ch. 20. sec. 246. 255. Cowp.

Rep. 269. Com. Dig. tit. By-Law, C. Willes' Rep. 388. The corpora-

tion of New-York v. Coates, 7 Cowen's Rep. 585. The State v. Tupper,

Dudley's S. C. Laic and Eq. Rep. 135. In the case of Tanner v. The

Trustees of the Village of Albion, 5 liilVs N. Y. jR. 121, it was held that

a bowling-alley kept for gain or hire in the village was a nuisance at com-

mon law, and that erections of every kind adapted to sports or amuse-

ments, having no useful end, and notoriously fitted up and continued in

order to make a profit for the owner, were nuisances. They were temp-

tations to idleness and dissipation, and apt to draw together great numbers

of disorderly persons. The observations of the court were exceedingly

stringent, but wholesome, and the doctrine and cases of 1 Hawk. P. C.

Ch. 32. H. 6. Hall's case, 1 Mod. 76. 2 Keb. 546. Rex v. Dixon, 10 Mod.

335. Rex v. Higginson, 2 Burr. 1232. Rex v. Moore, 3 B. 4- Adol. 184.

Nolin V. Mayor and Aid. of Franklin, 4 Yerger, 163, were referred to with

approbation. So if a mill-dam be a nuisance it may be restrained by in-

junction. 3 IredelVs N. C. Rep. in Eq. 301. But a person may not en-

ter upon another's land to abate a nuisance, without a previous notice or re-

quest to the owner of the land, except under special circumstances. Jones

v. Williams, 11 Meeson ^ Welshy, 176. As the constitution of the United

States, and the constitutions of several of the states, in terms more or

less comprehensive , declare the right of the people to keep and bear arms,

it has been a subject of grave discussion, in some of the state courts, whe-

ther a statute prohibiting persons, when not on a journey, or as travellers,

from wearing or carrying concealed weapons, be constitutional. There

has been a great difierence of opinion on the question. In Kentucky,

Tennessee, and Mississippi, the decisions are understood to be against

the validity of the prohibition, whereas in Indiana, Alabama and Arkan-

sas, they are in favor of it. (Bliss v. The Commonwealth, 2 LittalVs

Rep. 90. The State v. Reid, 1 Alabama Rep. N. S. 612. The State v.

Mitchell, 3 Blachf. Rep. 229. The State v. Buzzard, 4 Arkansas Rep.
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18.) In Tennessee there is a statute law of a penal character against

wearing the bowie-knife, but none against carrying fire-arms. The sta-

tute in Georgia is broader and more extensive. Hotchkiss' Code of Laws,

p. 739. But in Georgia the statute prohibition has been adjudged to be

valid so far as it goes to suppress the wearing arms secretly, but unconsti-

tutional so far as it prohibits the bearing or carrying arms openly. Nuna

V. State of Georgia, ' Kelly, 243. As the practice of carrying concealed

weapons has been oiljn so atrociously abused, it would be very desirable,

on principles of public policy, that the respective legislatures should have

the competent power to secure the public peace, and guard against persona?

violence by such a precautionary provision.



LECTURE XXXV

OF THE NATURE AND VARIOUS KINDS OF PERSONAL

PROPERTY.

Personal property usually consists of things tempo-

rary and moveable, but includes all subjects of property

not of a freehold nature, nor descendible to the heirs at

law. a

a- It includes not only everything moveable and tangible which can be

the subject of property, but may include things quasi-moveable, as ten-

ants' fixtures, and (juasi-tangible, as choses in action. Spontaneous pro-

ductions and fruits of the earth, while uugathered, are considered as be-

longing to the freehold, and descend to the heir. Com. Dig. tit. Biens,

H. 3.; but they are liable to distress for rent and on execution as chattels.

See infra, vol. iii. p. 477. 479. The products of annual planting and cul-

tivation, or ihefructus industrial, as, for instance, a growing crop, are also

so far deemed personal property, that they may be distrained, or sold by

the owner, or taken on execution as such. Craddock v. Riddlesbarger, 2

Dana's Ken. Rep. 206. 207. Vide infra, vol. iv. p. 467, 468, as to the rule

on that subject between vendor and vendee. Shares in bank and other

corporations, with a capital apportioned in shares assignable for public ac-

commodation, but holding real estate, are, nevertheless, personal property,

and this is the general doctrine of American law. Milliard's Abr. vol. 1

.

18, and cases in Massachusetts, Rhode-Island, North Carolina, and Ohio,

are cited to show it. They were so made by statute in Connect-

icut, in 1818, though in Kentucky they have been adjudged to be

real estate, as see Infra, vol. 3. 459. n. And so they were in Con-

necticut, prior to the statute of that state, as see Welles v. Cowles, 2

Conn. Rep. 567. In England, shares in companies, acting on land

exclusively, as railroad, canal and turnpike companies, are held to be real

estate. Drybutter v. Bartholomew, 2 P. Wms. 127. Buckeridge v, In-

gram^ 2 Vesey, Jr., 653. In this last case, the vexed question was elab-

orately discussed, whether such an interest was real or personal estate.

Shares in canals and rail-roads are said to be generally, though not always

personal property, and they are in Engla^id made personal by several acts

of Parliament Williams on the Frinci^.ts nf real property, int. ch. The
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The division of property into real and personal, or

moveable and immoveable, is too obvious not to have ex-

isted in every system of municipal law. Except, how-

ever in the term of prescription, the civil law scarcely

made any difference in the regulation of real and personal

property. But the jurisprudence of the middle ages was

almost entirely occupied with the government of real

estates, which were the great source of political power,

and the foundation of feudal grandeur. In conse-

quence of this policy, a technical and very artificial

*system was erected, upon which the several gra- *341

dations of title to land depended. Chattels were

rarely an object of notice, either in the treatises or reports

of the times, prior to the reign of Henry Yl.a They con-

tinued in a state of insignificance until the revival of

trade and manufactures, the decline of the feudal tenures,

and the increase of industry, wealth and refinement, had
contributed to fix the affections upon personal property,

and to render the acquisition of it an object of growing
solicitude. It became, of course, a subject of interesting

discussion in the courts of justice
; and being less

complicated in *its tenure, and rising under the in- *342

fluence of a liberal commerce, and more enlightened

maxims, it was regulated by principles of greater sim-

plicity, and more accurate justice. By a singular revolu-

tion in the history of property and manners, the law of

chattels, once so unimportant, has grown into a system,

which by its magnitude, overshadows, in a very consid-

erable degree, the learning of real estates.

I. Chattel is a very comprehensive term in our law^

and includes every species of property which is not real

estate, or a freehold. The most leading division of per-

American doctrine is the most convenient ; and corporations of the nature
alluded to, are generally created with a declaration in the charter, that th©
shares are to be regarded as personal estate,

a Reeve's History of the English Law, vol. iii.p. 15. 369.
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sonal property is into chattels real and chattels personal.

Chattels real, are interests annexed to or concerning the

realty, as a lease for years of land ; and the duration of

the term of the lease is immaterial, provided it be fixed

and determinate, and there be a reversion or remainder

in fee in some other person. a It is only personal estate

if it be foi' a thousand years.^ Falling below the charac-

ter and dignity of a freehold, it is regarded as a chattel

interest, and is governed and descendible in the same

manner. It does not attend the inheritance, for, in that

case, it would partake of the quality of an estate in fee.

There are also, many chattels, which, though they be

even of a moveable nature, yet being necessarily attached

to the freehold, and contributing to its value and enjoy-

ment, go along with it in the same path of descent, or

alienation. This is the case with the deeds, and other

papers which constitute the muniments of title to the in-

heritance ;c and also with shelves and family pictures,

in a house, and the posts and rails of inclosures.*^ So,

also, it is understood, that pigeons in a pigeon house, deer

in a park, and fish in an artificial pond, go with

*343 *the inheritance as heir looms to the heir.e But heir

looms are a class of property distinct from fixtures^

and in modern times, for the encouragement of trade and

manufactures and as between landlord and tenant,

many things are now treated as personal property, which

a Co. Liit. 118. b. 2 Blacks. Com. 38G.

b Co. Liit. 46. a. Case of Gay, 5 Mass. Rep. 419. Brewster v. Hill,

1 N. H. Rep. 350.

« Lord Coke said, that charters, or muniments of title, might be entailed.

Co. Liu. 20. a. In the Scotch law, a jewel or a picture may be entailed.

2 BelVs Com. 2. Heritable bonds and ground rents follow the freehold. 2

Ibid. 3. The tenant for life is p>-ima facie entitled to retain the custody

of the title deeds, and the remainder-man is not entitled to call them out,

except for some specific purpose. Shaw v. Shaw, 12 Price's Exch. Rep.

163.

d Herlakenden's case, 4 Co. 61. Cooke's case, Moore's Rep. 177. pi.

315. Liford's case, 11 Co. 50. b.

« Co. Litt. 8. a.
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seem, in a very considerable degree, to be attached to the

freehold. The law of fixtures is in derogation of the ori-

ginal rule of the common law, which subjected every

thing affixed to the freehold to the law governing the

freehold ;
and it has grown up into a system of judicial

legislation, so as almost to render the right of removal of

fixtures a general rule, instead of being an exception. The
general rule, which appears to be the result of the cases,

is, that things which the tenant has affixed to the free-

hold, for the purposes of trade or manufactures, may be

removed, when the removal is not contrary to any pre-

vailing usage, or does not cause any material injury to the

estate, and which can be removed without losing their

essential character or value as personal chattels.^ The
character of the property whether personal or real in re-

spect to fixtures, is governed very much by the intention

of the owner, and the purposes to which the erection was
to be applied. Thus, things set up by a lessee, in rela-

tion to his trade, as fats, coppers, tables and partitions,

belonging to a soap boiler, ^ may be removed during the

term. The tenant may take away chimney pieces, and

even wainscot, if put up by himself ;c or a cider mill and

and press erected by him on theland,<i or a pump erected

by him, if removable without material injury to the free-

hold.e So, a building resting upon blocks, and not let

into the soil, has been held a mere chattel. ^ A post wind-

a Trappes v. Ilarter, 3 Tyrwhitfs Rep. 603. Cook v. Ch. T. Comp. I

Denio, 92.

b Poole's case, 1 Salk. Rep. 368. Kettles and boilers in a tannery, and

stills in a distillery, are not fixtures, but personal property. I Missouri

Rep. 508. 3 Ibid. 207. On the other hand, iron salt-pans in salt-works

erected by the tenant, and the pans resting on brick-work, not allowed to

be removed as being parcel of the works to be left in good repair. Mans-

field V. Blackburne, 6 Bing. N. C. 426.

<: Ex parte Quincy, 1 Atk. Rep. All.

d Holmes v. Tremper, 20 Johns. Rep. 29.

<= Grymes v. Boweren, 4 Moore ^ Payne, 143. 6 BiJtg Rep. 437-

f Naylor v. Collinge, 1 Taunt. Rep. 21.
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mill, erected by the tenant, ^ and machinery for spinning,

and carding, though nailed to the floor,'' and copper stills?

and distillery apparatus, and potash kettles, though

*344 *fixed, or set on arches, ^ are held to be personal

property. On the other hand, iron stoves, fixed to

the brick work of the chimneys of a house, have been

adjudged to pass with the house, as part of the freehold,

in a case where the house was set ofl" on execution to a

creditor.^ But in another case in the same court, be-

tween mortgagor and mortgagee, the possessor, on the

termination of that relation, was allowed to take down

and carry away buildings erected by him on the land,

and standing on posts, and not so connected with the

soil but that they could be removed without prejudice to

it.e /The tenant may also remove articles put up at his

own expense for ornament or domestic convenience, un-

less they be permanent additions to the estate, and so

united to the house as materially to impair it, if removed,

and when the revoval would amount to a waste. The
right of removal will depend upon the mode of annexa-

tion of the article, and the effect which the removal would

have upon the premises.

^

s^The King v. Londonthorpe, 6 Term. Rep. 377. See, also, The King

V. Inhabitants of Otley, 1 B. ^ Adolph. 161. In Maine, this notion of

moveable fixtures was carried so far as to allow an action of trover for a

sawmill built by A. on the land of B., with his consent, when occupation

was refused. Russell v. Richards, 1 Fairfield's Rep. 429. Tapley v.

Smith, 18 Maine Rep. 12. S. P. So, in England, a wooden barn erected

on a foundation of brick and stone, is not a fixture, and may be removed

by the tenant, and trover will lie for it. Wansbrough v. Moton, 4 Adolp.

^ Ellis, 884.

b Creson v. Stout, 17 Johns. Rep. 116. Tobias v. Frances, 3 Vermont

Rep. 425. Taffe v. Warnick, 3 Blackf. Ind. Rep. 111.

c Reynolds v. Shutter, 5 Cowen's Rep. 323. Raymond v. White, 7 Ihid,

318. Whetherbee v. Foster, 5 Vermont Rep. 136.

d Goddard v. Chase, 7 Mass. Rep. 432.

« Taylor v. Townsend, 8 Mass. Rep 411. But fixtures erected by the

mortgagor are annexed to the freehold, and cannot be removed until the

debt be paid. Butler v. Page, 7 Metcalf, 40.

f Buskland v. Butterfield, 2 Brod. ^ Bing. 54. In Burgees Com. on
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duestions respecting the right to wiiat are ordinarily

called fixtures, or articles of a personal nature af-

fixed to *the freehold,5- principally arise between *345

three classes of persons : 1. Between heir and ex-

ecutor ;
and there the rule obtains with the most rigour

in favour of the inheritance, and against the right to con-

sider as a personal chattel any thing which has been af^

fixed to the freehold. ^ 2. Between the executor of the

Colonial and Foreign Laws, vol ii.p. 6—31, the rules respecting fixtures,

not only in the English law but in the civil law and the codes of other na-

tions, are collected. See, also, Treatise on Fixtures, by Amos & Ferard,

ch. 2. sec. 3,4. This valuable treatise has collected the numerous cases

on the subject of fixtures, and traced and stated the subtle distinctions ari-

sing therein, with clearness and accuracy. Under the head of ornamen-

tal fixtures, hangings, tapestry, and pier-glasses, marble or other orna-

mental chimney pieces, marble slabs, window blinds, and wainscots

fastened with screws, have been included ; and, under the head of articles

put up by the tenant, for domestic use and convenience, and allowed to be

removed during the term, are enumerated grates, stoves, iron backs to

chimneys, fixed tables, furnaces, coppers, coffee-mills, malt-mills, jacks,

cupboards, iron ovens, &c. Ibid. In the case of Blood v. Richardson, in

the New-York superior court of common pleas, in 1831, the tenant was

held to be entitled to remove a grate and other fixtures put up by him for

his own accommodation ; and in Gafl^eld v. Hapgood, 17 Pick. Rep. 19i,

a fire frame fixed in the fire-place was held to be a fixture removeable by

the tenant during the term. The law of fixtures in its application to the

relation of landlord and tenant, partakes of the liberal and commercial

spirit of the times.

a- It was said by the barons, in Sheen v. Rickie, Besfs Exch. Rep. East.

Term, 1839, that fixtures do not necessarily mean things affixed to the

freehold. It only means something fixed to another, and which the tenant

has the power of removing. But I apprehend that the ordinary meaning

is the appropriate and legal meaning, and which is thingsfixed in a great-

er or less degree to the realty. It is clearly settled, said Baron Parke in

Mixshall v. Lloyd, 2 Meeson ^ W. 459, that every thing substantially and

permanently affixed to the soil, is in law a fixture. The principle thing

must not be destroyed by the accessary, nor a serious injury iniflicted to

some important building, unless the building itself be only an accessary to

the fixture, as an engine house, to cover it. The principle seems to be that

the fixture must be adapted to the enjoyment of the realty, and more or

less annexed to it.

b The New-York Revised Statutes, vol. ii. p. 83. sec. 6, 7, 8, declare,

that things annexed to the freehold, or to any building, for the purpose of
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tenant for life, and the remainder-man or reversioner

;

and here the right to fixtm'es is considered more favom'-

ably for the executors. 3. Between landlord and tenant

;

and here the claim to have articles considered as personal

property, is received with the greatest latitude and indul-

gence. 4. There is an exception of a broader extent in

respect to fixtures erected for the purposes of trade, and

the origin of it may be traced back to the dawnings of

modern art and science. » Lord Ellenborough, in Elwes

V. Mmv,^ went through all the cases from the time of the

Year Books, and the court concluded, that there was a

distinction between annexations to the freehold for the

purposes of trade or manufacture, and those made for the

purposes of agriculture
; and the right of the tenant to

remove was strong in the one case, and not in the other.

It was held, that an agricultural tenant who had erected,

for the convenient occupation of his farm, several build-

ings, was not entitled to remove them. Had the erections

been made for the benefit of trade or manufactures, there

would seem to have been no doubt of the right of re-

moval. The strict rule as to fixtures, that applies

*346 between heir and executor, *applies equally as be-

tween vendor and vendee, and mortgagor and mort-

gagee ;
and growing crops, manure lying upon the land?

and fixtures erected by the vendor for the purpose of

trade or manufacture, and not fixed into the wall of a house, so as to be

essential to its support, go to the executor as assets ; and that all other

things annexed to the freehold, descend to the heir or devisee. The chan-

cellor, in House v. House, 10 Paige, 163, supposed the legislature here in-

tended to put the executor or administrator upon th« same footing with a

tenant as to the right to fixtures.

a 20 Hen. VII. 13. a. and b. pi. 24. The exception, in that case, was

allowed in favor of a baker and a dyer affixing furnaces or vats, or vessels

pur occupier son occupations. But the exception in favour of such trades

was almost too hberal for the age ; and we find, in the following year, 21

Hen. VII. 27, it was narrowed to things fixed to the ground, and not to

the walls of the principal building.

b 3 East's Rep. 38. The notes attached to this case in Smith's leading

cases in Law Library, N. S. rol. 28, are valuable.
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trade and manufactures, as potash kettles for manufac-

turing ashes, pass to the vendee of the land.^ Fixtures

go along with the premises to a lessee, if no reservation

be made at the time of the contract ;b and the tenant

must remove fixtures put up by him before he quits the

possession on the expiration of his lease.c If not removed

during the term, they become the property of the land-

lord.d

» Spencer, Ch. J., in Holmes v. Tremper, 20 Johns. Rep. 30. Hare v.

Horton, 2 Neville ^- Manning, 428. Miller v. Plumb, 6 Cowen's Rep.

665. Kirwan v. Latour, 1 Harr. ^ Johns. 289. Kittridge v. Woods, 3

N. H. Rep. 503. Despatch line of Packets v. Bellamy, l^N.H. Rep. 205

.

Oves V. Oglesby, 7 Watts, 106. Union Bank v. Bmerson, 15 Mass. Rep.

159. Though /rwcifus industriales pass from the intestate to his personal

representatives, yet under a devise or conveyance of the land they pass

to the devisee or vendee. The main mill wheel and gearing of a factory,

and necessary to its operation, are held to be fixtures and real estate in fa-

vour of the right of dower, as against the heir. Powell v. Monson and

Brimfield Manufacturing Company, 3 Mason's Rep. 459. Such machinery

will also pass to the vendee as against the vendor. Farrar v. Stackpole,

6 Greenleaf's Rep. 1.54, So, manufacturing machinery and fixtures will

pass to a mortgagee, as part and parcel of the inheritance, in like manner

as they pass to a vendee. Lord Hardwicke, in Ryall v. RoUe, 1 Atk. Rep.

175. Union Bank v. Emerson, 15 Mass. Rep. 159. Amos ^ Ferardon

Fixtures, 189. 191. Voorhis v. Freeman, 2 Watts ^ Serff. 116. De-

spatch line of Packets v. Bellamy, 12 N. H. Rep. 205. They are parcel

of the inheritance. Ferrant v. Thompson, 5 B. ^ Aid. 826. But in

Swift V. Thompson, 9 Conn. Rep. 63, machinery in a cotton factory at-

tached to the building, so far as to keep the machinery steady, and which

could be removed without injury to the building or the machinery, was

held to be personal property, as respects creditors and purchasers. The

case of Gale v. Ward, 14 Mass. Rep. 352, went also to the same point.

Fixtures made by a mortgagor after the mortgage, become part of the

realty as between him and the mortgagee, and cannot be removed. It

might be otherwise in the case of landlord and tenant. The mortgagor

makes such improvements as owner for the permanent benefit of the es-

tate. Winslow V. Merchants' Ins. Co., 4 Metcalf R. 306.

b Colegrave v. Dies Santos, 2 Barnw. ^ Cress. 76.

• Gibbs, Ch. J., in Lee v. Risdon, 7 Taunt. Rep. 183. Ex parte Quincy,

1 Atk. Rep. 477. 2 Barnw. ^ Cress, supra. Poole's case, 1 Salk. Rep.

368. Penton v. Robart, 2 East's Rep. 88. White v. Arndt, 1 Wharton,

91. 2 Meeson i^ W. 460. S. P.

d Lyde v. Russel, 1 B. ^ Adolphus, 394. The French law coincides

Vol. II. 33
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It has been strongly questioned by high authority,*

whether erections for agricultural purposes ought not, in

this country, to receive the same protection in favour of

the tenant as those fixtures made for the purposes of

trade, manufactures, or domestic convenience. They

may be necessary for the beneficial enjoyment of the

estate, and the protection of its produce
;
and public

policy and the interest of the owner of the soil, are

equally promoted by encouragement given to the tenant

to cultivate and improve the estate. In Whiting

*347 V. Braston,^ the agricultural tenant received *a lib-

eral application of the exception in favour of the

removal of fixtures. He was allowed to remove from

the freehold all such improvements as were made by him,

the removal of which would not injure the premises or

put them in a worse plight than they were in when he

took possession. The case of Holmes v. Tremper,'^ may
also be referred to, as containing a just and enlarged

view of the subject ; and the tenant was allowed to re-

move a cider mill and press erected for his own use. But

the same policy of encouraging and protecting agricul-

tural improvements, will not permit the outgoing tenant

to remove the manure which has accumulated upon a

farm during the course of his term.d

with the English in respect to fixtures made for embellishment. The te-

nant may remove them, provided they can be removed without being de-

stroyed, and without deteriorating the premises. Lois des Batiinens, par

Le Page, torn. ii. p. 190. 205. •

a Van Ness v. Pacard, 2 Peters' U. S. Rep. 137.

b 4 Pick. Rep. 310.

« 20 Johns. Rep. 29.

d Lassell v. Reed, 5 Greenleaf's Rep. 222. Middlebrook v. Corwin, 15

Wendell, 169. Daniels v. Pond, 21 Pick. 367. It would seem to be the

law in England for the outgoing tenant to sell or take away the manure.

Reberts v. Barker, 1 Crompt. ^ Meeson, 809. Gibbons on Dilapidations,

76 ; but a special usage sometimes obliges the offgoing tenant to leave the

manure upon the land. In North Carolina the outgoing tenant, when

there is no custom or covenant to the contrary, has a right to the manure
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The civil law was much more natural, and much less

complicated in the discrimination of things, than the com-

mon law. It divided them into the obvious and univer-

sal distinction of things moveable and immoveable or

things tangible and intangible. The moveable goods of

the civil law were, strictly speaking, the chattels per-

sonal of the common law. Whatever was fixed to the

freehold perpetui usus causa was justly deemed a part of

the res immohiles of the civil law. a

II. Property in chattels personal is either absolute or

qualified.

Absolute property denotes a full and complete title and

dominion over it ; but qualified property in chattels is an

exception to the general right, and means a temporary or

special interest, liable to be totally divested on the hap-

pening of some particular event.

A qualified property in chattels may subsist by reason

of the nature of the thing or chattel possessed. The ele-

ments of air, light and water, are the subjects of quali-

fied property by occupancy ; and Justinian, in his Insti-

made by him on the farm, provided he takes it away before he removes

Smithwick v. Ellison, 2 Iredp.lVs Rep. 326.

In the case of Walker v. Sherman, 20 Wendell, 636, Mr. Justice Cowen

gave an elaborate examination of the English and American authorities

on the subject of fixtures, and the decision in the case was, that machinery

in a woollen factory, being moveable, and not in any manner affixed or

fastened to the building or land, and yet material to Ihe performance of the

factory in certain departments of its work, was personal property, as be-

tween tenants in common, and owners of the fee. The question was de-

cided on the same principle as if it had arisen between grantor and gran-

tee. The learned judge considered that the ancient distinction between

actual annexation and total disconnexion, was the most certain and practi-

cal, and he collected from the cases, as far as their subtlety and inconsis-

tency would admit of any general conclusion, that nothing of a nature

personal in itself, would pass as di fixture, unless it be in some way habitu-

ally or permanently attached or fixed to the freehold. There are likewise

constructive fixtures which, in ordinary understanding, make part and

parcel of the land or building. Such are rails on a fence, stones in a wali

fence, and Venetian blinds, and locks and keys to a house, &c.
a Taylor's Elcm. of the Civil Law, 475.
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tutes,a says, they are common by the law of nature.

*348 He who first places *himself in the advantageous

enjoyment of a competent portion of either of them,

cannot lawfully be deprived of that enjoyment ; and

whoever attempts to do it, creates a nuisance for which

he is responsible.^ Animals /er^B natiircB^ so long as they

are reclaimed by the art and power of man, are also the

subject of a qualified property ; but when they are aban-

doned, or escape, and return to their natural liberty

and ferocity, without the animus revertendi^ the property

in them ceases. While this qualified property

contmues, it is as much under the protection of law

as any other property, and every invasion of it is re-

dressed in the same manner. ^ The difficulty in as-

certaining with precision the application of the law,

arises from the want of some certain determinate stand-

ard or rule, by which to determine when an animal is

fercB vel domitce naturce. Ifan animal belongs to the class

of tame animals, as, for instance, to the class of horses,

sheep, or cattle, he is then clearly a subject of absolute

property ; but if he belongs to the class of animals which

are wild by nature, and owe all their temporary docility

to the discipline of man, such as deer, fish, and several

kind of fowl,*! then the animal is a subject of qualified

property, and which continues so long only as the tame-

ness and dominion remain. It is a theory of some natu-

ralists, that all animals were originally wild, and that

such as are domestic, owe all their docility, and all their

degeneracy to the hand of man. This seems to have

been the opinion of Count Buffon
;
and he says that the

dog, the sheep and the camel, have degenerated from the

strength, spirit and beauty of their natural state, and that

one principal cause of their degeneracy was the perni-

» Inst.^. 1. 1.

b Aldred's case, 9. Co. 58. b.

« 7 Co. 16—18. Finch's Law, 176.

d Doves are held to be animals /crce natures. Commonwealth v. Chace,

9 Pick. Rep, 15.
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cioiis influence of human power.^ Grotius, on the other

hand, has suggested, that savage animals owe all their

untamed ferocity, not to their own natures, but to

the violence *of man. b But the common law has *349

wisely avoided all perplexing questions and refine-

ments of this kind, and has adopted the test laid down

by Puff'endorfjC by referring the question, whether the

animal be wild or tame, to our knowledge of his habits,

derived from fact and experience. It was held by the

supreme court of New-York, in Pierson v. Post,^ that pur-

suit alone gave no property in animals /er<« naturm. Al-

most all the jurists on general jurisprudence agree, that

the animal must have been brought within the power of

the pursuer, before the property in the animal vests.

Actual taking may not in all cases be requisite
;
but all

agree, that mere pursuit, without bringing the animal

within the power of the party, is not sufficient. The pos-

session must be so far estabhshed, by the aid of nets,

snares, or other means, that the animal cannot escape.

It was accordingly held, in the case just mentioned, that

an action would not lie against a person for killing and

taking a fox which had been pursued by another, and

was then actually in the view of the person who had

originally found, started and chased it. The mere pur-

suit, and being within view of the animal, did not create

a property, because no possession had been acquired
;

and the same doctrine was afterwards declared in the

case of Buster v. Newkirk.^

a BufforCs Natural History, vol. vii. Smellie's ed.

b Grotius, Hist, de Belg. lib. 5, cited in Puff. Droit de la Nat. I. 4. ch.

6. sec. 5.

« Liv. 4. ch. 6. sec. 5.

d 3 Caines' Rep. 175.

e 20 Johns. Rep. 75. The legislature of New York have enlarged the

right of acquisition of game by pursuit, in the case of deer in the countie

of Suffolk and Queens, by declaring, that any person who starts and pur

sues such game, shall be deemed in possession of the same, so long as he
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The civil law contained the same principle as that

which the supreme com't adopted. It was a question in

the Roman law, whether a wild beast belonged to him

who had wounded it so that it might easily be taken.

The civilians differed on the question
;
but Justinian

adopted the opinion, that the property in the wounded

wild beast did not attach until the beast was actually

taken. a So, if a swarm of bees had flown from the hive

of x\., they were reputed his so long as the swarm
*350 remained in sight, and might easily be *pursued

;

otherwise they became the property of the first oc-

cupant. ^ Merely finding a tree on the land of another,

containing a swarm of bees, and marking it, does not vest

the proporty of the bees in the finder. c Bees which

swarm upon a tree do not become private property until

actually hived.^

A qualified property in chattels may also subsist, when
goods are bailed, or pledged, or distrained. In those

cases, the right of property and the possession are sepa-

rated
;
and the owner has only a property of a tempo-

rary or qualified nature, which is to continue until the

trust be performed, or the goods redeemed ; and he is

entitled to protect this property, while it continues, by

action, in like manner as if he was absolute owner.e

III. Personal property may be held by two or more

persons in joint tenancy, or in common
;
and, in the for-

mer case, the same principle of survivorship applies

continues in fresh pursuit thereof. Laws of N. Y. April 1. 1844, ch. 109.

N. Y. R. S. 3d edit. vol. 1. 883.

a Inst. 2. 1. 13. Dig. 41. 1. 5. 2.

b Inst. 2. 1. 14.

c Gillet V. Mason, 7 Johns. Rep. 16.

d Inst. 2. 1. 14. Wallis v. Mease, 3 Binney's Rep. 546. Bees which

take up their abode in a tree, belong to the owner of the soil, if unreclaim-

ed, but if reclaimed and identified, they belong to their former possessor,

Goff V. Kilts, 15 Wendell, 550.

" Vide infra, p. 568. 585.
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which exists in the case of a joint tenancy in lands.

a

But by reason of this very effect of survivorship, joint

tenancy in chattels is very much restricted. It does not

apply to stock used in any joint undertaking, either in

trade or agriculture
;

for the forbidding doctrine of survi-

vorship would tend to damp the spirit and enterprise

requisite to conduct the business with success. When
one joint partner in trade or in agriculture dies, his in-

terest or share in the concern does not survive, but goes

to his personal representatives.^ Subject to these excep-

tions, a gift, or grant of a chattel interest, to two or more

persons, creates a joint tenancy ;
and a joint tenant, it

is said may lawfully dispose of the whole proper-

ty, c In legacies of *chattels, the courts, at one *35]

a Co. Liu. 182. a.

b Co. Liu. 182. a. Noy's Rep. 55. Jeffereys v. Small, 1 Vern. Rep.

217. Elliott V. Brown, cited in Rathby's note to 1 Vern. Rep. 217.

c Best, J., in Barton v. "Williams, 5 Bornw. ^ Aid. 395. If this dictum

be not confined to joint tenancy in merchandize, where it undoubtedly

applies, it must, at least, be restricted to chattel interests. A sale in mar-

ket overt of a chattel by one joint tenant, changes the property at once

as against the other joint tenant. A joint tenant of an estate can only con-

vey his part ; and if he should levy a fine of the whole estate, or convey

it by bargain and sale, it would only reach his interest, and amount to a

severance of the joint tenancy. Co. LiU. 186. a. Com. Dig. tit. Estates,

K. 6. Ford v. Lord Grey, 6 Mod. Rep. 44. 1 Salk. Rep. 286. 2 Ohio

Rep. 112, See also, infra, vol. iv. p. 359, 360, note. If one tenant in

common of a chattel, sells the share of his co-tenant, as well as his own,

he is answerable in trover. Wilson v. Reed, 3 Johns. Rep. 175. Hyde v.

Stone, 7 Wendell, 354. White v. Osborn, 21 Ibid. 72. It is a conver-

sion as to the share of the other. Parke B. I M. ^ Welsby, 685. But

one tenant in common of a chattel, cannot bring trover against his co-ten-

ant for dispossessing him, for each has an equal right to the possession
;

though for the loss or destruction, or sale of the whole chattel, by one of

the co-tenants, an action of trover will lie against him by the other. Litt.

sec. 323. Co. Litt. 200. a, Wilson v. Reed, iib sup. Fennings v. Gren-

ville, 1 Taunton, 241. Barton v. Williams, 5 Barnw. ^ Aid. 395. Farr

v. Smith, 9 Wendell, 338. Lucas v. Wasson, 3 Dev. Rep. 398. Cole v-

Ferry, 2 Dev. ^ Battle, 252. Herrin v. Eaton, 13 Maine Rep. 192. Mer-

sereau V. Norton, 15 Johns. Rep. 179. In Waddell v. Cook, 2 HilVs Rep.

47, it was held, that trover (but not trespass) would lie by one co-tenant
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time, leaned against any construction tending to sup-

port a joint tenancy in them, and testators were pre-

sumed to have intended to confer legacies in the most

advantageous manner, a But in Campbell y. Campbell,^

the master of the rolls reviewed the cases, and conclu-

ded, that where a legacy was given to two or more per-

sons, they would take a joint tenancy, unless the will

contained words to show that the testator intended a

severance of the interest, and to take away the right of

survivorship. This same rule of construction has been

declared and followed in the subsequent cases.c

IV. Another very leading distinction in respect to

goods and chattels, is the distribution of th^m into things

in possession, and things in action. The latter are per-

sonal rights not reduced to possession, but recoverable by

suit at law. Money due on bond, note, or other contract,

damages due for breach of covenant, for the detention of

chattels, or for torts, are included under this general head

or title of things in action. It embraces the most diffusive

and in this commercial age, the most useful learning in

the law. By far the greatest part of the questions arising

in the intercourse of social life, or which are litigated in

the courts of justice, are to be referred to this head of per-

sonal rights in action.

of goods, against another who sells the whole interest in the chattels.

One tenant in common of personal property can sell his own share only.

Bradley v. Boynton, 22 Maine R. 287. If he sells the whole interest in

the common property, the vendee of the original co-tenant cannot be sued

while in possession. The person in possession under such sale is a co-

tenant with the rightful owner. The remedy is in trover agaihst the co-

tenant whoever he may be who sells the whole subject as for a conversion

of the share of the other owner. Dain v. Cowing, lb. 347. A joint own-

er of a chattel, is bound to bestow upon its preservation that care which a

prudent man ordinarily bestows upon his property. Guillet v. Dossat, 4

Martin's Louis. Rep. 203.

a Perkins v. Baynton, 1 Bro. Rep. 118.

b 4 Bro. Rep. 15.

c Motley V. Bird, 3 Ves. 628. Crooke v. De Vandes, 9 Ibid. 187. Jack-

fion V. Jackson, Ibid. 591.
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*V. Chattels may be limited over by way of re- 352*

mainder, after a life interest in them is created,

though not after a gift of the absolute property. The
law was very early settled, that chattels real might be so

limited by will.a A chattel personal may also be given

by will (and it is said, that the limitation may also be

equally by deedjb) to A. for life, with remainder over to

B., and the limitation over, after the life interest in the

chattel has expired, is good. At common law, there

could be no limitation over of a chattel, but a gift for life

carried the absolute interest. Then a distinction was

taken between the use and the property, and it was held

that the use might be given to one for life, and the prop-

erty afterwards to another, though the devise over of the

a Manning's case, 8 Co. 95. Lampett's case, 10 Co. 46. Child v. Bai-

ley, Cro. J., 459.

b 2 Blacks. Com. 398. Langworthy v. Chadwick, 13 Conn. Rep. 42.

The cases are generally upon wills ; but in Child v. Bailey, Cro. J., 459,

the court speak of such a remainder as being created equally by grant or

devise. In Powell v. Brown, S*. C. Law Journal, No. 3, 442, it was held,

that a limitation over of a personal chattel, by deed, was good, though it

was not by way of executory trust or a conveyance to uses. See, also,

Powell V. Brown, 1 Bailey's S. C. Rep. 100. But if the limitation in re-

mainder, after a life estate in personalty, be not by executory devise, it can

only be by conveyance in trust. Betty v. Moore, 1 Dana's Ken. Rep.

237. So, in Morrow v. V^illiams, 3 Dev. N. C. Rep. 263, it was said to

be a settled rule in North Carolina, that a remainder in chattels, after a

life estate, could not be created by deed. In Rathbone v. Dyckman, 3

Paige's Rep. 1, it was held, that a limitation over of personal estate to A.

in case of the death of B., without lawful issue, was valid ; for the N. Y.

Rev. Stat. vol. i. p. 724, sec. 22. p. 773. sec. 2, have declared, that the

words dying without issue, mean issue living at the death of the first taker.

See infra, vol. iv. p. 283. In the English chancery, in bequests of chattel

interests, the words living at the time of the testator's death, are often sup-

plied by intendment to avoid uncertainty. Thus a bequest to the children

of A., or a legacy to A. for life, and then to the children of B., the law, in

the case of real estates, restricts the bounty to the children living at the

death of A. or B., as the case may be. Equity will not presume that a

party who is not in esse is intended, unless such intention be manifest.

Bartleman v. Murchausen, 3 Russ. ^ Mylne. 136.
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chattel itself would be void, a It was finally settled, that

there was nothing in that distinction, and that a gift for

life of a chattel, was a gift of the use only, and the re-

mainder over was good as an executory devise. b This

limitation over in remainder is good as to every species

of chattels of a durable nature
;
and there is no difference

in that respect between money and any other chattel in-

terest. The general doctrine is established by numerous

English equity decisions, ^ and it has been very exten-

sively recognized and adopted as the existing rule of law

in this country ; but not until the question had
*353 been very ably *and thoroughly discussed, partic-

ularly in the supreme court of errors of the state

of Connecticut. <^

a 37 Hen. VI. abridged in Bro. tit. Devise, pi. 13. Hastings v. Doug-

lass, Cro. C. 343.

b Hyde v. Parralt, 1 P. Wms. 1. It has been frequently held, Mr. J.

Buller observed, in Doe v. Perryn, 3 Term, 484, that the words dying

without issue, mean without issue at the time of the death of the party

in cases of personal property, though it be not so in the limitation of free-

hold estates.

<= Smith V. Clever, 2 Vern. Rep. 59. Hyde v. Parralt, 1 P. Wms. 1.

Tissen v. Tissen, Ibid. 500. Pleydeil v. Pleydell, Ibid. 748. Porter v.

Tourney, 3 Fes. 311. Randall v. Russell, 3 Merivale's Rep. 190.

d Moffat V. Strong, 10 Johns. Rep. 12. Westeott v. Cady, 5 Johns. Ch.

Rep. 334. Griggs v. Dodge, 2 Day's Rep. 28. Taber v. Packwood, Bid.

52. Scott v. Price, 2 Serg. ^ Rawle, 59. Deihl v. King, 6 Ibid. 29.

Reyall v. Eppes, 2 Munf. Rep- 479. Mortimer v. MofFat, 4 Hen. ^ Munf.

503. Logan v. Ladson, 1 S. C. Eq. Rep. 271. Geiger v. Brown, 4

M' Cord's Rep. 427. Brummet v. Barber, 2 Hill's S. C. Rep. 443. By
the N. Y. Revised Statutes, vol. i. p. 773. sec. 1—5, the absolute owner-

ship of personal property cannot be suspended by any limitation or condi-

tion for a longer period than two lives in being at the date of the instru-

ment creating it, or if by will, in being at the death of the testator. The

accumulation of the interest or profits of personal property may be made

as aforesaid, to commence from the date of the instrument, or from the

death of the person executing the same, for the benefit of one or more

minors then in being, and to terminate at the expiration of their minority
;

and if directed to commence at a period subsequent to the date of the in-

strument, or death of the person executing it, the period must be during

the minority of the persons to be benefitted, and terminate at the expira-
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There is an exception to the rule in the case of a be-

quest of specific things, as, for instance, corn, hay, and

tioii of their minority. All direction for accumulation contrary hereto, are

void, and for a longer term than such minority, are void as to the excess of

time. But if a minor for whose benefit a valid accumulation of interests

or profits is directed, be destitute, the chancellor may apply a suitable sum

from the accumulated moneys for his relief, as to support or education.

See infra, vol. iv. p. 286, the regulation of the accumulation of the in-

come of real estates ; and see Vail v. Vail, 4 Paige^s Rep. 317, where it

was held, that if the trust of accumulation of income of personal estate be

void under the statute, such income goes as unbequeathed property.

Whenever the proceeds of personal property are not validly disposed of,

by the testator, they are to be distributed, as of course, to the widow and

next of kin. The N. Y. Revised Statutes have not defined the objects for

which express trusts of personal estate may be created, as has been the

case in relation to trusts of real estate. (Infra, vol. 4. 310.) They may
therefore be created for any purposes which are not illegal, and except as

to the mere vesting of the legal title to the property in the trustee, instead

of the cestui que trust, the conveyance or bequest of personal property is

governed by the same rules applicable to a grant or devise of a similar

interest in real property. The Revised Statutes, vol. i. 773. tit. 4, restrict,

as above stated, the power of suspending the right of alienation of personal

property and the right of accumulation within similar limits. Gott v. Cook,

7 Paige, 534-5. In all other respects limitations of future or contingent

personal estates are the same as if the subject was real estate. Hone v.

Van Schaick, 7 Paige, 222. Kane v. Gott, 24 Wendell, 641 . The N.

Y. R. Statutes, concerning uses and trusts, are confined to real property.

They do not interfere with the mere appropriation of the fund as to per-

sonal property, and only as to limitations of future or contingent interest

therein, for if the limitation be on a contingency, it must be confined with-

in certain boundaries of time, otherwise you run into an objectional perpe-

tuity. The rules of real property are not impressed upon personal proper-

ty, except as to future contingent limitations. See the remarks of Mr.

Justice Cowen on this subject in Kane v. Gott, ut. sup. p. 662, 663. 666.

If personal estate be vested in trustees upon various trusts, some being va-

lid and others void, the court will sustain the valid ones if they can be sepa-

rated from those which are illegal. Van Vechten v. Van Veghten, 8

Paige's Rep. 105.

The testator may direct the payment of legacies out of the income of

the estate by anticipation. He may bequeath the same as a future estate

undiminished in amount, subject to the rules against perpetuities. He
may carve such intermediate interests, estates, and portions out of the in-

come, in the mean time, as he pleases, if it can be done without an actual

accumulation of the rents and profits for that purpose. But an accumula-
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fruits, of which the use consists in the consumption.

The gift of such articles for hfe is, in most cases, of ne-

cessity, a gift of the absolute property ; for the use and
the property cannot exist separately. a If not specifically

given, but generally as goods and chattels with remain-

der over, the tenant for life is bound to convert them into

money and save the principal for the remainder-man.b

It is a general principle that where any interest short of

absolute ownership is given in the general residue

of personal estate, terms for years and other perishable

funds or property which may be consumed in the use,

are to be converted or invested, so as to produce a per-

manent capital, and the income thereof only is to go to

the residuary legatee^ There cannot be any estate tail

in a chattel interest, unless in very special cases for that

would lead to a perpetuity, and no remainder over can

Hon of rents and profitsfor the purpose of raising a legacy or portion at a

future day, is not permitted in New-York, except such legacy or portion be

for the sole benefit of a minor in existence when the accumulation com-

mences. N. Y. R. S. vol, i. p. 72G. sec. 37. 38. Ibid. 773. sec. 3. 4.

a Randall v. Russell, 3 MerivaWs Rep. 194. Evans v. Eglehart, 6 Gill

^ Johns. 171. Henderson v. Vaulx, 10 Yerger, 30. If the specific per-

sonal property bequeathed for life with remainder over, be capable of in-

crease, as cattle, &c., the tenant for life taking the mcrease to himself, is

bound to keep up the numberof the original stock. 1 Doniat, h. 1. t''. 11.

sec. 5. But if the animals do not produce young ones, the tenant for life,

called the usufructuary in the civil law, is not bound to supply the place of

those that die without his fault. Ihid. sec. 6. In the southern states,

slaves may be bequeathed for life and remainder over, and the tenant for

life is bound in equity to account for them. Horry v. Glover, 2 Hill's S.

C. Ch. Rep. 520. Though property be of a perishable nature, it may,

when the case will admit of it, be bequeathed to A. for life, with remainder

over ; but as such property becomes less valuable, from year to year, it

may, under the direction of chancery, be converted into government

stock, for the protection of the remainder-man. 4 Russell's Rep. 200.

b Patterson v. Devlin, 1 M'Mullan, S. C. R. 459. The rights of the

tenant for life and of the remainder-man, in perishable articles, and in

other things which deteriorate or wear out by use and time, are discussed

at large in that case, and many illustrations given and distinctions stated.

c How V. Earl of Dartmouth, 7 Vesey, 137. Fearns v. Young, 9 Ibid.

549.
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be permitted on such a limitation. a It is a settled rule
that the same words which, under the English Islw
would create *an estate tail as to freeholds, give *354
the absolute interest as to chattels.

^

The interest of the party in remainder in chattels, is

precarious, because another has an interest in possession
;

and chattels, by their very nature, are exposed to abuse',
loss, and destruction.c It was understood to be the old
rule in chancery,^ that the person entitled in remainder
could call for security from the tenant for life, that the
property should be forthcoming at his decease, for equity
regards the tenant for life as a trustee for the remainder-
man

;
but that practice has been overruled. « Lord Thur-

low said, that the party entitled in remainder could call
for the exhibition of an inventory of the property, and
which must be signed by the legatee for life, and deposi-
ted in court, and that is all he is ordinarily entitled to.f

But it IS admitted, that security may still be required,
in a case of real danger, that the property may be wasted^!
secreted or removed.^ And where there is a general

"^ Dyer's Rep. 7. pi. 8. 2 Blacks. Com. 398.

» Seale v. Seale, I P. Wtus. 290. Chandles v. Price, .3 Vesey, 99.
Brouncker v. Bagot, 1 Merivale's Rep. 271. Tothill v. Pitt, 1 Maddock'g
Gh. Rep. 488. Garth v. Baldwin, 2 Vesey, 646. Jackson v. Bull, 10
Johns. Rep. 19. Paterson v. Ellis, 11 WendelVs Rep. 259. Moody v.
Walker, 3 Arkansas Rep. 147.

c The interest in remainder in a chattel was held in Allen v. Scurry, 1
Verger's Tenn. Rep. 36, not to be the subject of sale on fi. fa., for no de-
livery could be made by the sheriff. The remainder of a term in a live

chattel was a contingent interest.

i 2 Freeman's Rep. 206, case 280. Bracken v. Bentley, 1 Rep. in Ck. 59;
« Foley V. Burnell, 1 Bra. Rep. 279. Sutton v. Craddock, 1 Iredell's

M. a Eq. Rep. 134.

f The rule in New-York, as declared in De Peyster v. Clendining, 8
Paige's Rep. 295, is in the case of a specific bequest for the legatee to

give to the personal representative of the testator an inventory of the arti-

cles bequeathed, stating his possession of them, and that when his interest

expires, they are to be delivered up.

o Fearne on Executory Devises, vol. ii. p. 35, 4th ed. by Powell. Mor-
timer V. Moffat, 3 Hen. cj- Munf. 503. Gardner v. Harden, 2 Af'Cord'*
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bcqnost of a residue for life, with remainder over, the

practice now is, to have tlie property sold and converted

into money by the executor, and the proceeds safely in-

vested, and I he interest thcr(u)f paid to the legatee for

lifc.tt

Ch. Rep. 32. Sinith v. Dunicl, Ihid. 143. Morrit v. JohiiBon, 1 Yerfrer's

Tcnn. Rip. 71. 1 lliWa S. C. Ch. lirp. 44. 74. 137. ICtl. Ilciulorson v.

Vaulx, 10 Yergcr, 30. Hudson v. WudHworlh, H Conn. Rep. .'MH. Lung-

worthy v. CImdwick, 13 Jhid. 4'2. Jlonior v. Siiclton, ii Mctrnlfft Rrp.

194. \i\ (ioorgiu, tho person entitlod in remainder or rcvorHion of porHonul

property may have a writ of nr exeat in mich caseH. Prince's Difi;. 1B37,

p. 4(ii).

» Howe V. I'^arl of Dartmouth, 7 Vcaeij, 137. Hut iu tho case of a bo-

quoHt of ttpecijic ehatlcl.s lo A. for life, with remainder over, the h^f^ateo

for lif(5 iH eiitillcd to the poKseHwion and enjf)yinent of the rhtitlel, and not

to have it Hold hy tlio cxoeutors, and tho j)r()C<;eds inveHted for hin uho, un-

loHH tho will direets it. Ho is entitled to tho incrcade and incomo of it

from tho testator's death. If, however, tho property bequeathed would bo

of no UBo unloBH converted into cash, iu tliat caBo a Hafo invcHtment ought

to bo made by the exoeulor for the l)enefit of tho parties in interest respec-

tively. lOvans V. I'ifrlehart, (I (mHI cj* Johnson, 171. Do Peyster v. Clen-

dining, H Pal^c'it Rep. !2[)5. Hut in the ease of a female slave bequeathed

to A. for life and then to I J., her issuer born durinj^ the life estate (j^oes to

tho idtimato legatee. C'ovington v. M'Kntiro, 3 Iredell, 'Md. In Penn-

sylvania by act of 524th Feb., 1H34, security is to bo given in all caseH,

under tho direction of the orphan's court, where personal property is be-

queathed fur lifo only.



LECTlIRi: XXXVI

OP TITLE TO PERSONAL PROPERTY, BY ORIGINAL

ACaULSITION.

Title to personal property may accrue in throe dif-

ferent ways

:

1. By original acqiiisitioiL

11. ]ly transfer, by act of the law.

III. By transfer, by act of the parties.

The right of original acquisition may be comprehended

under tlie heads of occupancy, accession, and intellectual

labor.

1. Of original acquisition hy occupancy.

The means of acquiring personal property, by occu-

pancy, are very limited. Though priority of occcupancy

was the foundation of the right of property, in the primi-

tive ages, and though some of the ancient institutions

contemplated the right of occupancy as standing

on broad ground,a *yct in the progress of society, *35G

this original right was made to yield to the stronger

* Quod ante 7iulliu8 est id Jialurali rationc occupanti conceditur. Inst.

2. L 12. Mr. Sheldon has shown, that among the ancient liebrowH fruits,

fish, animals, and every thing found in desert or vacant places, belonged to

the first occupant, Dc Jar. Nat. et Gent, jutta disciplinatn Ebr<Borumt

cited by Pvff. b. 4. eh. 6. sec. 5.
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claims of order and tranquillity. Title by occupancy

is become almost extinct, under civilized governments,

and it is permitted to exist only in those few special

cases, in which it may be consistent with the public

welfare.

(1.) Goods taken by capture in war, were, by the com-

mon law, adjudged to belong to the captor.^ But now,

by the acknowledged law of nations, and the admiralty

jurisprudence of the United States, as has been already

shown,b goods taken from enemies, in time of war, vest

primarily in the sovereign ; and they belong to the indi-

vidual captors only to the extent and under such regula-

tions, as positive laws may prescribe.

(2.) Another instance of acquisition by occupancy,

which still exists under certain limitations, is that of goods

casually lost by the owner, and unreclaimed, or design-

edly abandoned by him ; and in both these cases they

belong to the fortunate finder.c But it is requisite that

the former owner should have completely relinquished

the chattel, before a perfect title will accrue to the finder

;

though he has, in the mean time, a special property suf-

ficient to maintain trover against every person but the

true owner.d He is not even entitled to a reward from

the owner for finding a lost article, if none had been pro-

mised. He has no lien on the article found for his trou-

ble and expense, and he is only entitled to indemnity

a Finch's Law, 28. L78. Bro. tit. Property, pi. 18. 38. Wright, J., in

Morrough v. Comyns, 1 Wils. Rep. 211.

b See vol. i. p. 100.

c 1 Blacks. Com. 296. 2 Ibid. 402. In Massachusetts, the finder of

lost money or goods, must give notice as prescribed, and if no owner ap-

pears within one year, one half goes to the finder, and the other half to the

town. Act, 1788, ch. 55. Revised Statutes, 1835. In Illinois, (Revised

LaxDS of Illinois, 1833,) the finder of lost goods, money or choses in action,

takes them if not above $15 in value, and no claimant within one year

after due public notice. If above that value, they are to be sold in six

months for public use.

d Armory v. Delamirie, Sir. Rep. 505. Brandon v. Huutsville Bank, 1

Stewart's Ala. Rep. 320.
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against his necessary and reasonable expenses incurred

on account of the chattel. » The Roman law equally de-

nied to the finder of lost property a reward for finding

it ; and according to the stern doctrine of Ulpian,b

It was even considered *to be theft, to convert *357

to one's own use, ani??io lucra?idi, property found,

when the finder had no reason to believe it had been

abandoned.c

^ Armory v. Flynn, 10 Johns. Rep. 102. Binstead v. Buck, 2 IVm. Black-

stone, 1117. Nicholson v. Chapman, 2 H. Blacks. 254, Ktter v. Edwards,

4 Watts' Penn. Rep. 63. It is considered in the two last cases to be still

an unsettled point, whether the finder of lost property can recover a com-

pensation for the labour and expense voluntarily bestowed upon lost property

found. Li Reederv. Anderson, 4 Dana's Ken. Rep. 193, it was held, that

the finder was entitled, under an implied assumpsit, for his indemnity at

least, against his expenditure of time or money in the successful re-

covery of lost property. Mr. Justice Story, {Bailment, p 391, 2d edit.)

gives a strong opinion in favour of compensation (or what he in admiralty

law language terms salvage) to the " mere finders of lost property on land,"

beyond a full idemnity for their reasonable and necessary expenses. I beg

leave to say, that it appears to me that such findings have no analogy in

principle to the cases of hazardous and meritorious sea or coast salvage

under the admiralty law, and that the rule of the common law, as illus-

trated by Ch. Justice Eyre, in Nicholson v. Chapman, as to these mere

land findings, is the better policy.

b Dig. 47. 2. 44. sec. 4—10. The English law requires, that the animus
furandi must have existed, when the property was first received or taken,

to constitute larceny. Rex v. Mucklow, 1 Ryan ij- Moody, 160. Butler's

case, 3 Inst. 107. Lord Coke, ibid.2 East's P. C 663. The People v-

Anderson, 14 Johns. Rep. 294. it is not larceny, if theie be no evidence

to show that the finder at the time knew who the owner was, thouo-h he

afterwartis fraudulently concealed the fact of finding the property. The
People v. Cogdell, 1 Hill's N. Y. Rep. 94. But, on the other hand, the

doctrine of Ulpian is not without approbation in some of the modern deci-

sions, and it has been held, that if the person, who finds property lost,

knows the owner, and notwithstanding conceals and converts the property

to his own use, it is larceny. The State v. Weston, 9 Conn. Rep. 527.

Lawrence, J., and Gibbs, J., cited in 2 Russell on Crimes, 100. 103, and
these cases are directly sanctioned in the case of People v. McGarren 17

Wendell's Rep. 460.

c But the finder of a chose in action, as a check or lottery ticket, is not

entitled to payment of the money due upon it, if the party paying has no-

Vol. II. 34
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This right of acquisition, by finding, is confined to

goods found upon the surface of the earth ; and it does

not now extend to goods found derelict at sea, though

abandoned' without hope of recovery. a Nor does this

right of acquisition extend to goods found hidden in the

earth, and which go under the denomination of treasure-

trove. Such goods, in England, belong to the king
;
and,

in New-York, they formerly belonged to the public trea-

tice that the bolder came to the possession of it by finding. Payment under

such circumstances, to the holder, would be no bar to an action by the

owner. M'Laughlin v. Waile, 5 WcndeWs Rep. 404. Picking up a purse

of 'money in the kighway and appropriating it is not larceny, if it had not

any mark by which the owner might be known. Regina v. Mole, 1 Carr.

^ Kirw. 417. But it seems from the modern cases that if a person finds;

lost property, knows the owner, or there are circumstances to ascertain

the owner a convertion of it animo furandi is larceny. Merry v. Green,

7 Meeson ^ W. 623. Regina v. Peters, 1 Carr. ^- Kirwan, 245. If a

chattel be dropped in a field or highway, or left in a stage coach, the

owner does not lose the property, and if another finds it he is only justified

in appropriating it to his own use, where the owner cannot be found, or

where it may be fairly said he had abandoned it.

a The ancient rule, giving to the finder a moiety of the proceeds of goods

found derelict at sea, (if any such rule ever existed,) has become obsolete

;

and derelicts are held to be perquisites, or droits of the admiralty, subject

to be reclaimed by the owner, but without any other claim on the part of

the finder, than to his reasonable salvage remuneration. This is now the

general rule of civilized countries. The Aquilla, 1 Rob. Adm. Rep. 32.

The King v- Properly derelict, 1 Hagg. Adm. Rep. 383. Peabody v. Pro-

ceeds of twenty-eight bags of Cotton, Amer. Jurist, No. 3. 119, decided in

the district court of Massachusetts, 182.9. A vessel at sea is not deemed

derelict, unless she was absolutely abandoned as hopeless, and the animus

revertendi did not exist. The Emulous, 1 Sumner, 207. Mesner and

others v. Suffolk Bank, district court of U. S. Mass. November, 1838. In

Wyman v. Hurlburt, 12 Ohio R. 81, a. vessel was found by special verdict

to have been abandoned by the owners and derelict at the bottom of the

lake in Lake Erie, after being for ten months sunk in sixty feet water ; and

it was held on those facts that the original owner was not entitled to his

action of trover against the finder who recovered the vessel. The right of

property in goods abandoned from necessity at sea as derelict is not lost to

the owners, and the finder is bound to consult the interest of the owners as

well as his own as a salver. Case of the Amethyst, district court of Maine,

2 N. Y. Legal Observer, 312.
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sury
; for the statute of 4. Edw. I. was re-enacted by the

act concerniiig coroners^^ which directed the coroner to

inquire, by jury, of treasure, said to be found, and who
were the finders, and to bind the finders in recognizance

to appear in court. I presume that this direction had
never been put in practice, and that the finder of property

has never been legally questioned as to his right, except

on behalf of the real owner ; and the whole provision

has been omitted in the New- York Revised Statutes^ of

1829. The common law originally, according to

*Lord Coke,b left treasure-trove to the person who *358

deposited it ; or, upon his omission to claim it, to

the finder. The idea of deriving any revenue from such

a source, has become wholly delusive and idle. Such
treasures according to Grotius,c naturally belong to the

finder ; but the laws and jurisprudence of the middle

ages ordained otherwise. The Hebrews gave it to the

owner of the ground wherein it was found ; and it is

now the custom in Germany, France, Spain, Denmark
and England, to give lost treasure to the prince, or his

grantee
; and such a rule, says Grotius, may now pass

for the law of nations. d The rule of the Emperor Ha-
drian, as adopted by Justinian, ^ was more equitable, for

it gave the property of treasure-trove to the finder, if it

was found in his own lands
; but if it was fortuitously

found in the ground of another,(the half of the treasure

went to the proprietor of the soil, and the other half to

the finder); and the French and liouisianian codes have

adopted flie same rule.f

^ L. N. Y. sess. 24. ch. 43.

b 3 Inst. 132.

c De Jure B. ^ P. b. 2. ch. 8. sec. 7.

d According to the Grand Coustumier of the duchy of Normandy, ch.

18, treasure-trove belonged to the duke. Jt belonged says the text, a la

Dignite au Due.

" Inst. 2. L 39.

f Code Civil, No. 716. Civil Code of Louisiana, art. 3386. But the

French code limits this right of the finder to that particular case. The
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Goods waived or scattered by a thief in his flight, be-

long Hkewise, at common law, to the king ; for there was

supposed to be a default in the party robbed, in not mak-

ing fresh pursuit of the thief, and reclaiming the stolen

goods before the public officer seized them.a But this

prerogative of the crown was placed at the common law

under so many checks.^ and it is so unjust in itself, that

it may perhaps be considered as never adopted

*359 here as against the *real owner, and never put in

practice as against the finder ; though as against

him, I apprehend the title of the state would be deemed

paramount. We must, also, exclude from the title by

occupancy estrays^ being cattle whose owner is un-

known
; for they are disposed of, in New- York,c and, I

presume, generally in this country, when unreclaimed,

by the officers of the town where the estray is taken up,

for the use of the poor, or other public purposes. ^ All

general rule is, that all property vacant and without a master, belongs to

the state. Code, No. 539. 713, 714. 717 ; and Toullier, in the Droit Civil

Francais, torn. iv. 37—42, complains much of the contradiction, confusion

and uncertainty of the French regulations, on this subject of goods without

an owner.

a Foxley's case, 5 Co. 109. Cro. Eliz. 694.

b Finch's Law, 212.

<^ iV. Y. Revised Statutes, vol. i. p. 351, 352.

i In Indiana, by statute of 1830, the person who finds and takes prop-

erty adrift, or animals estrayed, is entitled to retain the property, on paying

twenty per cent, of the appraised value, for the support of seminaries. But

he is subject, nevertheless, to have the property, or its value, reclaimed at

any time by the owner, on payment of reasonable costs and charges. But

by statute of 1838, estray animals, not exceeding ^10 in value, after a

year's notice and unreclaimed, vest in the laker. The same as to water-

craft after 60 day's notice, and none but freeholders and householders are

allowed to take up. Revised Statutes uf Indiana, 1838, p. 2G6. In Ohio,

the estray goes to the finder, if no owner appears, and the estray be ap-

praised at five dollars or under ; but if it exceeds that sum, the net proceeds

go to the treasurer of the town. Statute of Ohio, 1831. The statute ap-

plies equally to boats, rafts, vvater-craft, &c., found adrift. In Michigan,

under the territorial act of April 16th, 1833, boats found adrift were to be

fiold unless claimed within three months, and the claimant, on proving
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wrecks are likewise excluded from this right of acquisi-

tion by occupancy
;
for if they be unreclaimed for a year,

they are liable to be sold, and the net proceeds after de-

ductions for salvage, paid into the public treasury. a-

By the colony laws of Massachusetts and Connecticut,

wrecks were preserved for the owner ; and if found at

sea, they are supposed to belong now to the United States,

as succeeding, in this respect, to the prerogative of the

English crown.b But if discovered on the coasts, or in

the waters withm the jurisdiction of a state, they are by

statutes in the several states, to be kept for the owner, if

redeemed within a year, and if not, they are to be sold,

and the net proceeds, deducting costs and salvage, appro-

priated to public uses.c The statute law of Massachu-

setts, since the revolution, pursued the policy of the

colony law, and disposed of estrays, lost money, and

goods, if unreclaimed for a year, by giving one half of the

property, is to pay what three disinterested freeholds shall deem reasonable.

In Illinois the boat or vessel goes to the taker, if not «;laimed in six months,

if the value does not exceed ^20, and if it does, and the owner does not

appear in 90 days after due public notice, the boat is sold at auction and

the net proceeds are appropriated to public use. Revised Laws of Illinois,

1833.

* N. Y. Revised Statutes, vol. i. p. 690—694. A wreck is understood

to be goods cast or left upon land by the sea. Constable's case, 5 Co.

105. In England wrecks of the sea are general manorial rights founded

on grant or prescription, while goods found afloat on the high seas belong

to the crown as " droits of admiralty."

(,3,b Dane's Ahr. of American Law, ch. 76. art. 7. sec. 12. 21. 23.38. Connec-

ticut Code, of 1702. Colony Laws of Massachusetts, 1641. J 647, published

in the Code of 1675. It is the general law of continental Europe, that

wrecks belong to the nation, when the owner does not appear. Heinec.

Elem. Jur. Ord. Inst. sec. 352. 353. Toullier Droit Civil Francais, torn,

iv. No. 42—46. In England, by the ancient common law, all property

stranded, or of the description of wreck, belonged to the king absolutely

after a year and a day ; and during that time it was vested in him for pro-

tection, until the owner could be found and it was placed in the custody of

the admiralty. Lord Siowell, 1 Hagg. Adm. Rep. 18. 20.

c N. Y. Revised Statutes, vol. i. p. 690. Revised Statutes of Connec-

ticut, 1821, p. 482. Massachusetts Statutes, 1814, ch. 170. Revised

Statutes of Mass. 1835. Elmer's N. J. Digest, 615.
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proceeds to the finder, and the other half to the poor of

the town.^ Shipwrecked goods, if unreclaimed for a year,

are to be sold, and the proceeds paid into the public

treasury, b The statutes have been extended in

*360 practice to *all goods and moneys lost, hidden.

waived, or designedly abandoned, when no owner

appears. c This is, upon the whole, as wise and equita-

ble a regulation as any that has ever been made upon

the subject at any period of time. Ry an act in New-

Hampshire, in 1791, chattels found, waifs, treasure-trove,

and estrays, are given wholly to the town, after deduct-

ing the expenses of the finder ]^ and the learned and la-

borious author of the General Abridgement of the Ameri-

can Law. not unreasonably concludes.e that in those states

where there are no statute regulations on the subject,

estrays, treasure-trove and waifs belong to the finder, in

the absence of the owner. ^

II. Of original acquisition hy accession.

Property in goods and chattels may be acquired by ac-

cession ; and under that head is also included the acqui-

sition of property proceeding from the admixture or con-

fusion of goods.

The right of accession is defined in the French and

Louisianian codesg to be the right to all which one's own

property produces, whether that property be moveable or

immoveable, and the right to that which is united to it

by accession, either naturally or artificially. The fruits

of the earth, produced naturally, or by human industry,

=^ Acts of 1788, 1827. Revised Statutes of 1835, part 1, tit. 14. ch. 56.

b Act of 1714. Revised Statutes of Massachusetts o/1835.

"^ Dane^s Abr. ubi supra, sec. 15, 16.

d Ibid. sec. 22.

e Ibid. sec. 21.

f In East New-Jersey, in the infancy of the colony, waifs, estrays, trea-

sure-trove, and wrecks, were forfeited to tiie lords proprietors of the pro-

vince. Learning ^ Spicer's CollectionSy 590.

s Code Civil, No. 546, 547. Civil Code of Louisiana, art. 490, 491.
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the increase of animals, and the new species of articles

made by one person out of the materials of another, are

all embraced by this definition. a I pm^posc only to al-

lude to those general rules which were formed, digested

and refined, by the sagacity and discussions of the Ro-

man lawyers, and transferred from the civil law

into the municipal institutions of the principal *na- *36i

tions of Europe. By means of Bracton^ they were

mtroduced into the common law of England, and, doubt-

less, they now equally pervade the jurisprudence of these

United States. The subject has received the most am-

ple consideration of the French civilians
;
and all the

distinctions of which it was susceptible are easily per-

ceived, and clearly understood, by means of the perti-

nency and fulness of their illustrations.^

If a person hires, for a limited period, a dock of sheep

^

or cattle, of the owner, the increase of the flock, during

the term, belongs to the usufructuary, who is regarded

as the temporary proprietor. This general principle of

law was admitted in Wood v. Ash,^ and recognized in

Putnam v. Wyley.'' The Roman law made a distinc-

tion in respect of the offspring of slaves,^ and so does

the civil code of Louisiana. g Though the children were

born during the temporary use or hiring of the female

slave, they belonged not to the hirer, but to the perma-

nent owner of the slave. Another rule is, that if the

materials of one person are united to the materials be-

longing to another, by the labour of the latter, who fur-

nishes the principal materials, the property in the joint

product is in the latter by right of accession. This rule

a Codes, ibid.

b De acqui, rerum Dom. b. 2. ch. 2. 3.

c Pothier, Traiie du Droit au Propriete, No. 150 193. TouUier, Droit

Civil Francais, tom. iii. No. 106—150.

d Owen's Rep. 139.

e 8 Johns. Rep. 432.

i Inst.% 1. 37.

s Art. 539.
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of the Roman and English law was acknowledged in

Merritt v. Johnson^ and it has been applied by Molloy^^

to the case of building a vessel. According to the doc-

trine in the Pandects,c if one repairs his vessel with an-

other's materials, the property of the vessel remains in

him
;
but if he builds the vessel from the very keel

*362 with the materials of *another. the vessel belongs

to the owner of the materials. Tlie property is

supposed to follow the keel, jnoprietas totiiis navis^ ca-

rina caiisam sequitur. This title exercised to a great

degree the talents and criticism of the civilians. If A.

builds a house with his own materials upon the land of

B., the land, said Pothier, is the principal subject, and

the other is but accessary; for the land can subsist with-

out the building, but the building cannot subsist without

the land on which it stands
;
and, therefore, the owner

of the land acquired, by right of accession, the property

in the building. It is the same thing if A. builds a house

on his own land with the materials of another ;
for the

property in the land vests the property in the building

by right of accession, and the owner of the land would

only be obliged (if bound to answer at all) to answer to

the owner of the materials for the value of them.d The

same distinctions apply to trees or vines planted, or seed

sowed by A. in the land of B. When ihey take root and

grow, they belong to the owner of the soil, and the other

can only claim, upon equitable principles, a recompense

a 7 Johns. Rep. 473.

b De Jure Maritimo, b. 2. ch. 1. sec. 7

c Dig. 6. 1. 61.

d By the French civil code, the general principle is, that the property of

the soil carries with it the property of all that which is directly above and

under it (art. 497.) This covers all erections and works made on or within

the soil, and if made by a third person with his own materials, the owner

has a right to keep them by the right of accession or reimbursing to the

owner the value of the materials and price of workmanship, without any

regard to the value which the soil may have acquired thereby. Miller v.

Michored, 11 Rob. Loui. 225.
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in damages for the loss of his materials. But the Roman
law held, that if A. painted a fine picture on the cloth or

canvass of B., in that case the rule would be reversed
;

for though the painting could not subsist without the

canvass, and the canvass could subsist without the paint-

ing, yet, froster excellentiam artis, the canvass was deem-

ed the accessary, and went as the property of the painter

by right of accession : for it would be ridiculous, say the

Institutes of Justinian,a- that a picture of Appelles, or

Parrhasius, should be deemed a mere accessary to a

worthless tablet. The Roman law was quite inconsis-

tent on this subject ; for if a fine poem or history was

written by A. on the paper or parchment of B., the paper

or parchment was deemed the principal, and drew to the

owner of it, by right of accession, the ownership of the

poem or history, however excellent the composi-

tion, and however *splendid the embellishments *363

of the work. The French law, according to

Pothier and Toulher, does not follow this absurd decision

of the Roman law
;

for it holds, that the paper is a thing

of no consideration in comparison with the composition,

and that the author has a higher, and consequently, the

principal interest in the written manuscript, and the

whole shall belong to him on paying B. for the value of

his paper.^

The English law will not allow one man to gain a title

to the property of another upon the principle of accession

if he took the other's property wilfully as a trespasser.

It was a principle settled as early as the time of the Year

Books, that, whatever alteration of form any property had

undergone, the owner might seize it in its new shape,

and be entitled to the ownership of it in its state of im-

provement, if he could prove the identity of the original

materials : as if leather be made into shoes, or cloth into

» De rer div. 2. 1. sec. 34. '

b Vide Pothier, Droit de Propriete, n. 169—192, and Toullier, torn. 3, p-

t—79, for the dislinctions on this subject.
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a coat, or a tree be squared into timber. ^ So, the civil

law, in order to avoid giving encouragement to trespas-

sers, would not allow a party to acquire a title by acces-

sion, founded on his own act, unless he had taken the

materials in ignorance of the true owner, and the mate-

rials were incapable of being restored to their original

form.b The supreme court of Nev/ York, in Betts (^

Church v. Lee,^ admitted these principles, and held, that

where A. had entered upon the land of B. and cut down
trees, and sawed and split them into shingles, and car-

ried them away, the conversion of the timber into shin-

gles did not change the right of property. But if grain

be taken and made into malt, or money taken and made
into a cup, or timber taken and made into a house, it is

held, in the old English law, that the property is so al-

tered, as to change the title.^ In the civil law there was

much discussion and controversy on the question,

*364 how far a change of the form *and character of the

materials VvTould change the title to the property,

and transfer it from the original owner of the materials

to the person who had effected the change. If A. should

make wine out of the grapes, or meal out of the corn of

B., or make cloth out of the wool of B., or a bench, or a

chest, or a ship, out of the timber of B., the most satis-

factory decision, according to the Institutes of Justinian,

is,e that if the species can be reduced to its former rude

materials, the owner of the materials is to be deemed the

owner of the new species
;
but if the species cannot be so

reduced, as neither wine nor flour can be reduced back

to grapes or corn, then the manufacturer is deemed to be

a 5 Hen. VII. 15. 12 Hen. VIII. 10. Fitz. Abr. Bar. 144. Bro. tit.

Property, 23.

b The Civil Code of Louisiana, art. 494, 495, has explicitly recognized

the same principle.

« 5 Johns. Rep. 348. See also Worth v. Northam, 4 Iredell, N. C. R.

102.

d Bro. tit. Property, pi . 23.

« Inst. 2. 1. 25.
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the owner, and he is only to make satisfaction to the for-

mer proprietor for the materials which he had so con-

verted.

»

With respect to the case of a co7ifusion of goods, where

those of two persons are so intermixed that they can no

longer be distinguished, each of them has an equal inte-

rest in the subject as tenants in common, if the intermix-

ture was by consent. But if it was wilfully made with-

out mutual consent, then the civil law gave the whole to

him who made the intermixture, and compelled him to

make satisfaction in damages to the other party for what

he had lost.b The common law gave the entire pro-

perty, without any account, to him whose property was

originally invaded, and its distinct character de-

stroyed.c If A. will wilfully intermix his corn *or *365

hay with that of B., or casts his gold into another's

crucible, so that it becomes impossible to distinguish

what belonged to A. from what belonged to B., the whole

belongs to BA But this rule is carried no farther than

necessity requires ;
and if the goods can be easily dis-

tinguished and separated, as articles of furniture, for in-

stance, then no change of property takes pi ace. ^ So, if

a The commentators have been much divided in opinion concerning the

soUdity of these distinctions taken by Justinian. Vinnius and Pothier

have approved of the rule established in the Institutes ; while Valin and

Basuage lay down the doctrine, that the thing must be restored, if there

be clear evidence of its identity, even though the form be changed, as corn

into flour, or skins into leather. Mr. Bell has referred to the several

writers by whom this subject is discussed ; and though he condemns the

rule of Justinian as too subtle, he gives us no distinct principle as a sub-

stitute. 1 BeWs Com. 276. n. See the Civil Code of Louisiana, art. 512

to 524, which has incorporated the principal or most material distinctions

in the French law.

b Inst. 2. 1.26.28.

c Popham's Rep. 38. pi. 2.

d PopharrCs Rep. uh. sup. Ward v. Eyre, 2 Bulst. 323.

e Colwill V. Reeves, 2 CampheU's N. P. Rep. 575 Holbrook v. Hyde,

] Vermont Rep. 286
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the corn or flour mixed together were of equal value,

then the injured party takes his given quantity and not

the whole. This is Lord Eldon's construction of the

cases in the old law.^^ But if the articles were of differ-

ent value or quality, and the original value not to be

distinguished, the party injured takes the whole. It is

for the guilty party of the fraud to distinguish his own
property satisfactorily, or lose it. No court of justice is

bound to make the discrimination for him.^

III. Of original acquisition, hy intellectual labour.

Another instance of property acquired by one's own
act and power, is that of literary property consisting of

maps, charts, writings and books
;
and of mechanical

inventions, consisting of useful machines or disco\reries,

produced by the joint result of intellectual and manual

labour. As long as these are kept within the possession

of the author, he has the same right to the exclusive en-

joyment of them, as of any other species of personal pro-

perty ; for they have proprietary marks, and are a dis-

tinguishable property. But when they are circulated

abroad, and published with the author's consent they

become common property, and subject to the free use

of the community. It has been found necessary, how-

ever, for the promotion of the useful arts, and the

encouragement of learning, that mgenious men,

*366 should *be stimulated to the most active exertion

of the powers of genius, in the production of works

useful to the country, and instructive to mankind, by the

hope of profit, as well as by the love of fame, or a sense

of duty. It is just that they should enjoy the pecuniary

profits resulting from mental as well as bodily labour.

a 15 Fes. 442.

b Hart V. Ten Eyck, 2 Johns. Ch. Rep. 108. Sir William Scott, in the

case of the Odin, 1 Rob. Rep. 208. Brackenbridge v. Holland, 2 Black-

ford's Ind. Rep. 377.
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We have, accordingly, in imitation of the Enghsh and
foreign jurisprudence, secured by law to authors and in-

ventors, for a limited time, the right to the exclusive use

and profit of their productions and discoveries. The
jurisdiction of this subject is vested in the government
of the United States, by that part of the constitution,

which declares,a that congress shah have power "to pro-

mote the progress of science and useful arts, by securing,

for limited times, to authors and inventors, the exclusive

right to their respective writings and discoveries." This
power was very properly confided to congress, for the

states could not separately make effectual provision for

the case.

(1.) As to patent rights for inventions.

A patent, according to the definition of Mr. Philips,^

is a grant by the state of the exclusive privilege of mak-
ing, using, and vending, and authorizing others to make,
use and vend, an invention.

The first act of congress on this subject was passed

April 10th, 1790, and it authorized the secretary of state,

the secretary at war, and the attorney- general, or any
two of them, to grant patents for such new inventions and
discoveries as they should deem sufficiently useful and
important. That act extended the privilege equally to

aliens, and the board exercised the power of refusing

patents for want of novelty or utility. This act was re-

pealed and a new act passed on the 21st February, 1793.

It confined patents to citizens of the United States, and
they were to be granted by the secretary of state, subject

to the revision of the attorney-general. The act gave no
power to the secretary of state to refuse a patent for

a Art. I. sec. 8.

b The Law of Patents for Inventions, p. 2.—Li 1847 was published at

hondon, Hindinarch^s "Treatise on the Law relating^ to Patent Privile-

ges for the sole use of Inventions."
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want of novelty or usefulness, and the granting of the pa-

tent became a mere ministerial d^ty. The privilege of su-

ing out a patent was, by the act of 17th April, 1800, extend-

ed to aliens, of two years residence in the United States.

The act of July 13th, 1832, only required the alien to

be a resident at the time of the application, and to

have declared his intention, according to law, to become

a citizen.

But as every person was entitled to take out a patent,

on complying with the prescribed terms, without any

material inquiry, at least at the patent office, respecting

the usefulness and importance of the invention or im-

provement, a great many worthless and fraudulent pa-

tents were issued, and the value of the privilege was de-

graded and in a great degree destroyed. «- It became ne-

cessary to give a new organization to the patent office,

and to elevate its character, and confer upon it more effi-

cient power. This was done b}^ the act of congress of

July 4th, 1836, ch. 357, which repealed all former laws

on the subject, and re-enacted the patent system with es-

sential improvements.

A patent office is now attached to the department of

state, and a commissioner of patents appointed. Appli-

cations for patents are to be made in writing to the com-

missioner, by any person having discovered or invented

any new and useful art, machine, manufacture,^ or

composition of matter, or any new and useful improve-

ment on any art, machine, manufacture or composition

a It was stated, in an able report made by a committee of the senate of

the U. S. on the 28th April, 183G, (and who introduced a new bill on the

subject,) that the whole number of patents issued at the patent office,

under the laws of the United States, up to March 31st, 1836, amounted

to 9731, being more than douhle. Jthe njimber issued either in England or

France, during that period.

b The English statute of James I., was confined to the word manufac-

ture, and that, said Lord Ch. J. Abbott, in the case of the King v. Whee-

ler. (2 B. ^ Aid. 349,) has been generally understood to denote, either a
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of matter, not known or used by others before his discov-

ery or invention thereof, and not at the time of his apph-

cation for a patent in pubUc use or on sale, with his con-

sent or allowance, as the inventor or discoverer. «• The
applicant must deliver a written description of his inven-

tion or discovery, and of the manner and process of ma-
king, constructing, using, and compounding the same in

full, clear, and exact terms, avoiding unnecessary prolix-

ity, so as to enable any person skilled in the art or sci-

ence to which it appertains, or is most nearly connected,

to make, construct, compound, and use the same
; and

he must, in the case of a machine, fully explain the prin-

ciple and the application of it, by which it may be dis-

tinguished from other inventions
;
and he must paiticu-

larly specify the part, improvement, or combination,

thing made which is useful for its own sake and vendible as such, as n

medicine, a stove, a telescope ; or to mean an engine or instrument, or

some part thereof to be employed either in the making of some previously

known article, or in some other useful purpose, as a stocking frame, or a

steam engine for raising water from mines. The French law extends to

every invention or discovery, and in any kind of industry ; and yet the

practical, construction of the English, French, and American law, in

regard to the kinds of inventions that are patentable, is substantially the

same.

a By the English law, if the invention had been already made public in

England by a description contained in a work, whether written or printed,

which had been publicly circulated, the patentee is not the first and true in-

ventor, whether he borrowed his invention from such publication or not.

The question will be, whether upon the whole evidence, there has been

such a publication as to make the description a part of the pubHc stock of

information. If a single copy of a work had been kept in a depository isj

n state of obscurity, the inference would be different. Stead v. Williams,

7 Mann. ^ Granger, 818. S. C.8 Scott N. C, 681. Househill Co. v. Neilson,

1 Web. 718. The public use of an invention, so as to prevent it from be-

ing new, means a use in public, so as to come to the knowledge of others

than the inventor. Carpenter v. Smith, 9 Meeson <^ Welshy, 299, and in

making a machine for a patent, if a workman hints improvements which

are adopted, it will not destroy the patent in the hands of the employer.

Alien V. Rawson, 1 Comm. Bench R. 551.
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which he claims as his own invention oj discov-

*367 ery.a He must accompany *the same witii draw-

ings and written references, where the nature of

the case admits of drawings, or specimens of ingredients,

and of the composition of matter sufficient in quantity

for the purpose of experiment, where the invention or

discovery is of a composition of matter. He must Uke-

wise furnish a model of his invention in cases which ad-

mit of representation by model. The applicant also to is

make oath, or affirmation, that he believes he is the orig-

inal and first inventor or discoverer of the art, machine,

composition, or improvement for which he soUcits a pa-

tent, and that he does not know or believe that the same

was ever before known or used, and he must further

state of what country he is a citizen.

Ou filing the application, description, and specification,

the commissioner of patents is to examine the alleged

new invention or discovery, and if it appears to him that

the applicant was not the original and first inventor or

discoverer thereof; or that any part of what he claims

as such, had before been inv^ented, or discovered, or pa-

tented, or described in any printed publication in this or

any foreign country
;
or that the description is defective

and insufficient, he is to notify the same to the applicant,

» The principle of a machine, in reference to the patent law, means the

modus operandi, or that which applies, modifies or combines mechanical

powers to produce a certain result, and so far a principle, if new in its ap-

plication to a useful purpose, may be patentable. Story, J., in Barrett v.

Hall, 1 Mason, 470. Woodcock v. Parker, 1 Gallison, 438. Whittemore

V. Cutter, lb. 478. Earl v. Sayer, 4 Mason, 1. Lowell v. Lewis, 1 Masoa,

187. Buller, J., in Boulton v. Bull, 2 H. Blacks. 48G. 405. Smith v.

Pearce, 2 McLean's Rep. 176. A new composition of known materials,

or a new combination of existing machinery producing a new and useful

result, may be patentable. Boville v. Moore, Dav. Pat. Cases, 361.

Story, J., in Moody v. Fiske, 2 Mason, 112. Lord Eldon, in Hill v.

Thompson, 3 Merivale, 629. 630. Thompson, J., in Reynolds v. Sheldon,

C. C. U. S. for Connecticut, September, 1838.
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SO as to enable him to remove the objections if he be

able. But if the same does not so appear to the secretary,

and it had not been previously in public use, or on

sale with the applicant's consent, and he shall deem the

same to be sufficiently useful and important, he is then to

issue a patent in the name of the United States to the

applicant, his heirs, executors, administrators, or assigns,

for the exclusive right of making, using, and vending the

same for a term not exceeding fourteen years. The pa-

tent may, in special cases, and in the discretion of the

board of commissioners, be renewed and extended to the

further term of seven years. If the application be re-

jected, and the applicant persists in his claim, he is to

make his oath or affirmation anew, and if the specifica-

tion and claim be not so modified as to remove the ob-

jection, the applicant may appeal to a board of three ex-

aminers to be appointed by the secretary of state, and

the commissioner of patents is to be governed by their

decision.

If the applicant be a citizen, or an alien of one year's

residence, he is to pay to the treasury of the United States,

$30 ; and if a British subject, $500 ; and all other ap-

plicants, $300. The original and true inventor is not to

be deprived of the right to a patent for his invention, by

reason of his having previously taken out letters patent

therefor in a foreign country, and the same having been

published at any time within six months next preceding

the filing of his specification and drawing.^ The execu-

a By act of congress of March 3d, 1839, ch. 88, sect. 6, this restric-

tion was removedjand it was declared that no person is to be debarred

from receiving a patent for any invention or discovery, by reason that the

same was patented in a foreign country more than six months before, if

the same has not been introduced into public and common use in the Uni-

ted States prior to the application. By the act of Congress of August

29th, 1842, ch. 263, any citizen or alien, of one year's iresidenee in the

United States, and who' has taken the oath of his intention to become a

citizen, and having invented or produced any new and original design for a

manufacture, «fcc., may apply for a patent, and if granted, the duration of

Vol. II.

'

35



367 OF PERSONAL PROPERTY. [Part V.

tors and administrators of persons dying before a patent

is taken out, may apply and take it out in trust for the

heirs or devisees, on due compUance with the terms of

the statute. Patents are assignable, and may be granted

in whole or in part by writing to be recorded in the pat-

tent office. If invalid by reason of defective specifica-

tions, or by claiming too much, the patent may be sur-

rendered, and a new patent taken out for the unexpired

period, provided the error did not arise from any fraudu-

lent intention. If the patentee be an alien, he forfeits

his exclusive right, if he fails for eighteen months from

the date of the patent, to continue on sale to the public

on reasonable terms, the invention or discovery covered

by the patent. The patentee does not lose his patent if

it satisfactorily appear to the court, that at the time of

his application, he believed himself to be the first inven-

tor or discoverer of the thing patented, though the inven-

tion or discovery, or any part thereof, had been before

known or used in a foreign country
;
provided it does

not appear that the same, or any substantial part thereof,

had before been patented or described in any printed

publication.*

These are the principal existing statute provisions on

the subject, and though the act of congress of 1836, has

made considerable alterations in the pre-existing laws,

respecting the organization of the patent office, and the

limitations on the granting of patents, yet the essential

and established doctrines concerning patents, heretofore

declared in the decisions of the courts, remain unaffected.

The act of 1793 declared, that simply changing the form

or the proportions of any machine or composition of mat-

ter in any degree was not a discovery. And also that

the person who had discovered an improvement in the

the patent is to be for seven years, and the fee in such cases shall be redu-

ced one half of the sum heretofore required. A penalty of not less than

$100 given for each infringement of the patent right,

a Act of Congress, July 4, 1836, ch. 357.



Lee. XXXVI.] OF PERSONAL PROPERTY. 367

principle of any machine, or in the process of any com-

position of matter, might obtain a patent for such improve-

ment, but that he could not thereby make, use, or vend

the original discovery, nor could the first inventor use

the improvement. These declaratory provisions are

omitted in the law of 1836, and I presume the construc-

tion was considered to be necessarily the same without

the provision, a

In an age distinguished for an active and ardent spirit

of improvement in the arts of agriculture and manufac-

tures, and in the machinery of every kind applied

*to their use, the doctrine of patent rights has at- *368

tracted much discussion, and become a subject of

deep interest, both here and in Europe. i>

a The Act of Congress of July 4th, 1836, authorized the extension of a

patent for seven years, on the application of the executor or administrator

of the deceased patentee, and such extension according to the decision in

the case of Wilson v. Rousseau, 4 Howard's U. S. R. 646, enures to the

benefit of the administrator &c. as such, and is good, though the original

patentee had in his life time disposed of all his interest in the patent, in-

asmuch as such sales, do not carry any thing beyond the term of the original

patent. But it is held that the assignees who were in use of the patent at the

time of the renewal have still a right to use it during the new term, though

not to sell it. This subject is full of difficulty and the confidence in the de-

cision is much impaired by the conflicting discussions and decisions on the

bench, some of the judges contending that unless the assignment gave to

the assignee the right in the extended or renewed patent his interest would

expire with the limitation of the original patent. It is held in W^oodworth

v. Sherman, 3 Story's Rep. 171, that the assignee or grantee under the

original patent, does not acquire any right under the extended patent, un-

less such right be expressly conveyed to him by the patentee. But the ex-

tension of a patent may be granted to an administrator. Washburn v.

Gould, lb. 122. An assignee of a patent right takes only such rights as

the inventor had, and if the inventor be an alien and not within the speci-

fied qualifications required of an alien, his assignee takes no title. Tatham

V. Loving, C. C. Massachusetts District, May Term, 1845.

b Patents are no doubt procured in many cases for frivolous and useless

alterations in articles, implements, and machines in common use, under the

name of improvements ; and the abuses arising from the facility in suing

out patents, and provoking litigation, were painted in glowing colours by

he district judge at New-York, in Thompson v. Haight ', (U. S. Law
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The circuit courts of the United States have original

jurisdiction over the question of damages for the infringe-

ment of patent rights, and exclusive authority to declare

a patent void. a It has heen adjudged in the federal courts

that the first inventor, who has reduced his invention first

Journal, vol. i. p. 563,) and yet the collection of models and machines in

the patent office, relating to every possible subject, constitutes a singularly

curious museum of the arts, and one strongly illustrative of the inventive

and enterprising genius of our countrymen. The act of congress of July

4th, 1836, ch, 357. sect. 20, gave authority and facility to the classifica-

tion and arrangement in rooms and galleries, for a beneficial and favour-

able display of the unpatented models and specimens of compositions, and

of fabrics and other manufactures and works of art and machines, and im-

plements relating to agriculture deposited in the office.

On the morning of the 15th December, 1836, the building at the city of

Washington, containing the general post-office, the city post office, and the

patent office, was destroyed by fire, and all the machines and other materials

and matter in the patent office were consumed. The loss of the patent office

and all its contents, was a national calamity ; and to repair it as far as possi-

ble, the act of 3d March, 1837, ch. 45, provided for the recording anew of pa-

tents and assignments of patents recorded, prior to the 15th December, 1836,

and for issuing new patents for those destroyed. Duplicates of the most in-

teresting models destroyed were to be procured by the officers of the patent

office at an expense not exceeding ^100,000.

^ Act of Congress of July 4th, 1836. See the former Acts of Congress

of 21st February, 1793, ch. 11. sec. 6. 10. llth April, 1800, ch. 25, sec.

3. 15th February, 1819, ch. 19. Parsons v. Barnard, 7 Johns. Rep. 144.

Supra, vol. i. p. 303. But in Burrall v. Jewett, 2 Paige's Rep. 134, the

court of chancery, in New-York, sustained jurisdiction in the case of a

patent, by investigating the merits of a patent claim, and by ordering a

contract in relation to the sale of a patent-right to be rescinded, as being

founded in mistake. It was considered in the last case, that the jurisdic-

tion of the circuit courts of the United States, in respect to patents, under

the Act of Congress, 15th February, 1819, was not exclusive, except to

the extent mentioned in the text. But since the Act of Congress of July,

1836, it has been held in the New-York court of chancery, that the courts

of the United States have exclusive cognizance of suits in equity, relative

to interfering patents, in cases where the court may declare a patent void

in whole or in part. Gibson v. Woodworth, 8 Paige, 132. But where the

validity of patent rights comes in collaterally, they are necessarily the sub-

ject of inquiry in the state courts. Rich v. Atwater, 16 Conn. R. 409-

By the revised patent act of 1836, the former statute provisions are es-

sentially superseded.
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to practice, and put it to some real and beneficial use,

however limited in extent, is entitled to a priority of the

patent right ; and a subsequent inventor cannot sustain

his claim, although he be an original inventor, and has

obtained the first patent. The law, in such case, cannot

give the whole patent-right to each inventor, even if each

be equally entitled to the merit of being an original and

independent inventor ; and it, therefore, adopts the maxim,

qui prior est in tempore^ potior est injure. If the paten-

tee be not the first, or original inventor, in reference

to all the world, he is not entitled to a patent, even though

he had no knowledge of the previous use, or pre-

vious description of the *invention, in any printed *369

publication, for the law presumes he may have

known it. a If the first inventor has suffered his inven-

tion to go into public use, or to be publicly sold for use,

before taking out a patent, the better opinion, and the

weight of authority is, that he cannot afterwards resume

the invention, and hold the patent. This voluntary act,

or acquiescence in the public sale or use, is an abandon-

ment of his right, for it creates a disability to comply

with the terms and conditions of the patent law. It

would be unreasonable and injurious for a person to be

permitted to lie by, and suffer his invention or improve-

ment to go into use, and expensive undertakings to be

assumed, and machinery constructed for the application

of that invention, and then sue out a patent and arrest all

such proceedings. The just inference from such delay

is, that he has made an abandonment or surrender of his

discovery to the public
;
and a similar construction has

been put upon the English statute of monopolies of 21 J.

1. c. 3.b The use or knowledge of the invention, prior to

a Woodcock V. Barker, 1 Gall. Rep. 438. Bedford v. Hunt, 1 Mason's

Rep. 302. Evans v. Eaton, 3 Wheaton, 454. 1 Peters' Cir. Rep. 322,

S. C. Reutgen y. Kanowrs, I Wash. Cir. Rep. 168. Dawson v. Follen

,

2 Ibid. 311. Shawv. Cooper, 7 Peters' U. S. Sep. 292. Whitney v. Em-
met, 1 Baldwin's C. C. U. S. Rep. 303.

b Whittemore v. Cutter, 1 Gall. Rep. 478. Thompson v. Haight, U.

S. Law Journal, vol. i. p. 563. Morris v. Huntington, 1 Paine's Rep.
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the application for a patent, will not affect the right of the

inventor, provided that knowledge was surreptitiously ob-

tained and communicated to the public, and there is no

acquiescence in the public use by the inventor, and he

immediately asserts his right. a But after the patent has

been obtained, any disuse of it by the patentee, unless he

be an alien, within the fourteen years is not, of itself, an

abandonment of his right.^ It has been a point of some

discussion and difficulty, to determine to what extent

an invention must be useful, to render it the subject of a

patent. This will, as a matter of fact, depend upon the

circumstances of each case. It must be to a certain de-

348. Melius v. Silsbee, 4 Mason's Rep. 108. Pennock and Sellers v.

Dialogue, 2 Peters' Sup. C. Rep. 1. Grey v. James, 1 Peters' Cir. Rep'

394. Wyeth v- Stone, 1 Story's Rep. 273. Rundell v. Murray, Jacob's

Rep. 311. 316. Saunders v. Smith, 3 Mylne ^ Craig, 711. 735. Wood
V. Zimmer, 1 Holt's N. P. Rep. 58. If the first inventor keeps his in-

vention a secret, or does not put it in practice until another person makes

the same invention and obtains a patent for it, the patent is valid and will

prevail. DoUand's case, cited by Buller, J., in 2 H. Blacks. 487. It is

the first inventor who has put the invention in practice, and he only, that

is entitled to a patent. Story, J., in Bedford v. Hunt, 1 Mason, 304.

The doctrine in Dolland's case is not law in the United States. The first

as well as the original inventor, who first perfects and adapts his patent to

use, is entitled to a patent though he had kept his invention in secret-

Reed V. Cutter; 1 Story's Rep. 590. And again it is said that whoever

finally perfects a machine, and renders it capable of useful operation, is

entitled to a patent, although others may have had the idea and made ex-

periments towards putting it in practice. Washburn v. Gould, 3 Story's

Rep. 122. The English statute of monopolies, and the French law accor-

ding to M. Renouard, confine the patent to inventions not in use at the

time of the patent. The act of Congress of 1836, is more large and

liberal, and it only requires the invention to be new at the time of the in-

vention and not in use at the time of the application for the patent. The

French doctrine on this point is unreasonable, for according to that doc-

trine, even if these be a confidential disclosure of the invention prior to a pa-

tent, or ifthe public have acquired the knowledge of it by other means, they

are not]bound afterwards to buy the secret, though a subsequent patent be ob-

tained, for it is no longer a novelty. Renouard' sTraite des Brevet d' Inven.

lion, p. 170. edit. Paris, 1825.

a Shaw v. Cooper, 7 Peters' U. S. Rep. 292.

b Gray and Osgood v. James, 1 Peters' C. C. Rep. 403.
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gree, beneficial to the community, and not injurious, or

frivolous, or insignificant.

a

The act of congress has described in substance,

the requisite *parts of a valid specification of the *370

discovery
; and yet the defects of the specification

is one great source of a vexatious and perplexing litiga-

tion in our own, as well as in the English courts. The
act of congress requires drawings with written references,

to be annexed to the specification, when the nature of

the case admits of them
;
and when so annexed, they be-

come part of the specification, and give certainty to the

description, and may help and make good a specification

which would otherwise be defective.^ In the present

improved state of the arts, it is often a question of intrin-

sic difficulty, especially in cases of the invention of min-

ute additions to complicated machinery, to decide wheth-

er one machine operates upon the same principle as an-

other, and whether that which is stated to be an improve-

ment, be really new and useful. c The material point

of inquiry generally is, not whether the same elements

of motion, and, in some particulars, the same manner of

operation, and the same component parts are used, but

whether the given eifect be produced substantially by

the same mode of operation, and the same combination

of powers, in both machines. Mere colourable differen-

ces, or slight improvements, cannot shake the right of

a Lowell V. Lewis, 1 Mason's Rep. 182. Bedford v. Hunt, Jb. 302.

Langdon v. De Groot, 1 Fame's Rep. 203. Evans v. Eaton, 1 Peters*

Cir.Rep. 322.

b Earle v. Sawyer, 4 Mason's Rep. 1.

c The cases of Hill v. Thompson, 8 Taunt. Rep. 375, and Evans v.

Eaton, 7 Wheaton, 356, may be selected as samples of the intricacy and

subtlety ofsuch investigations. Mr. Phillips terms the patent law branch of

our jurisprudence the metaphysics of the law. The heavy tax imposed, in

England, on taking out a patent, and the difficulty of protecting and en-

forcing patent rights, and the distressing litigations which so frequently at-

tend them, have contributed very much to lessen their value, and to re-

press the stimulus which patent privileges were intended to give to the

cause of science.
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the original itiventor.a If a machine produces several

different effects by a particular construction of machinery.

and those effects are produced the same way in another

machine, and a new effect is added, the inventorof the lat-

ter^cannot entitle himself to a patent for the whole ma-
chine. He is entitled to a patent for no more than his

improvement. And if the inventor of an improve-

*371 ment obtain a patent for the whole *machine, or

mix up the new and the old discoveries together,

or incorporate, in his specification, inventions neither

novel, nor his own
;
the patent being broader and more

extensive than the invention, and claiming thereby things,

which are the property or the invention of others, is ab-

solute] y and totally void.^ The invention must be sub-

a It is Ifiid down as a general rule, that where two machines are sub-

stantially the same, and operate in the same manner, to produce the

same result, they must be in principle the same, though there be a formal

variation. Washington, J., in Gray v. James, 1 Peters' C C. Rep. 396,

and see the late English cases of the King v. Fussell, the King v. Lister,

the King v. Daniell, and Brunton v. Hawkes, rited in Phillips on the Law
of Patents, 128—133.

b Brunton v. Hawkes, 4 B. ^ Aid. 540. Stanley v. Hewitt, Circuit

Court U. S., for the Southern District of New -York, November, 1835.

Lowell V. Lewis, 1 Mason, 189. Moody v. Fiske, 2 lb. 112. The King v.

Ellice, Dav. Pat. Cas. 144. Wyeth v. Stone, 1 Story's Rep. 273. The
American decisions uphold the patent in many cases in which it would be

void under the English law, because in the American patents the specifica-

tion can be resorted to for a construction of the title, and relieve the diffi-

culty arising from the defective description in the patent. The specification

is part of the patent. Story, J., in 1 Mason, 477. Phillips on the Law of

Patents, p. 223—231. Nor is the French law as strict and severe on this

point as the English, for if the specification be too broad or defective, it does

not vitiate the whole patent. It is only void pro tanto. Nor if the process,

claimed by the patentee, fails in one point, does it fail in toto. M. Perpigna,

in his treatise on the French patent law, boasts in these respects of the supe-

riority of the French law. See his treatise at large, p. 67—73, in vol. iv. of

the Law Library, edited by Sergent & Lowber, Philadelphia, 1834. It is a

clear and copious work, and well written in the English language by the au-

thor, who is a " Barrister in the royal court of Paris." He says he was indu-

ced to undertake the work in English, at the solicitation of his English and

. American clients. Though a patent be too broad in its general terms, it
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stantially new in its structure and mode of operation, and

the specification must point out the new improvement

of the patentee, so as to show in what the improvement

consists, a If the patentee has made a combination which

is new and useful, though the parts of the machine, when

separate, and not in combination, were in common use

before, he is entitled to his patent. The law has no re-

gard to the process of mind by which the invention was

accomplished, whether the discovery be by accident, or

by sudden, or by long and laborious thought.^

The English decisions under their patent law are es-

sentially the same. The statute of monopolies of 21 Ja.

I., ch. 3, contains the provision under which patents for

the term of fourteen years, for new and useful inventions

are granted. It does not confine the privilege to British

subjects. It applies to " the true and first inventor of any

manner of new manufactures within the realm which

others at the time of granting the patent did not use ;" it

may be limited by a disclaimer to any thing before known or used, and by

showing the thing intended to be patented. Whitney v. Emmett, 1 Bald-

win's C. C. V. S. Rep. 303. The English act of 5 and 6 Wm. IV. c. 83,

allows the patentee to enter a disclaimer of any part of the title or specifi-

cation, so as to save the loss of his patent. Butthe American act of 1836,

makes a more effectual provision by allowing a surrender of the defective

patent, and taking out a new one for the unexpired part of the term. So

the act of 3d March, 1837, ch. 34. sec. 7 and 9, declares, that if the spe-

cification be too broad, and the patentee claims beyond his original inven-

tion, he may disclaim by writing duly attested and recorded, the excess in

the specification, and such disclaimer shall be considered as part of the

specification to the extent of his interest in the patent. And if the exces-

sive specification did not arise from wilful default or fraud, the claim shall

be good to the extent of the invention, if it be of a material and substan-

tial part of the thing.

a Woodcock V. Parker, 1 Gal. Rep. 438. WhiUemore v. Cutter, Ibid.

478. Odiorne v. Winkley, 2 Ibid. 51. Lowell v. Lewis, 1 Mason's Rep.

182. Evans v. Eaton, 7 Wheaton, 356. Dixon v. Moyer, 4 Wash. Cir.

Rep. 68.

b Earle v. Sawyer, 4 Mason's Rep. 1. Walker v. Congreve, cited in

Phillips on the Law of Patents, p. 127, from the Rep. of Arts, 2d series,

vol. xxix. p. 311.
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has been decided that an importer is within the clause
;

and it has been deemed sufficient to entitle the party to

a patent, that his invention was new in England, and
that it was immaterial whether the patentee acquired

the discovery by study or travel, or only introduced what
was invented abroad. The policy of the law was equal-

ly answered in either case. a It is allowed in Eng-
*372 land, *as it is with us, to take out a patent for an

addition or improvement in any former invention

or machine. b But the invention must be new and use-

ful, and the specification inteUigible, and it must accurately

describe the invention ; and if it covers more than is actual-

ly new and useful, it destroys the patent, even to the extent

to which it might otherwise have been supported. A patent

was declared void, because it extended to a whole watch,

when the invention was of a particular movement only.c

a Edgeberry v. Stephens, 2 Salk. Rep. 447. Darcy v. Allen, Noy, 182,

183. Lewis V. Marling, 1 Lloyd <f Welshy's Rep. 28. 4 Carr. ^ Payne,

52. 10 Barmc. ^ Cress. 22. S. C. If we were to judge from the lan-

guage of the statute of James, and from the construction given to it by

Lord Coke himself, 3 Inst. 184, (and he was chairman of the committee

in the house of commons which reported the bill,) the patentee himself

must have been the true and first inventor ; and there would seem to be

no foundation for the opinion of Lord Holt, in Edgebury v. Stephens. But

the modern received doctrine is in conformity with the decision of Lord

Holt. Sturz V. De la Rue, 5 RusselVs Rep. 322. And this is the sense of

the English law, as understood by Mr. Justice Story, in Earle v. Sawyer,

4 Mason's Rep. 8 ; though it was admitted, that the law in the United

States was different, and required the patentee to be absolutely the first

inventor of the machine, in its simple, or in its combined character. But

the act of congress of 1836, (as see supra,) does not make the patent void

in all cases, though the thing patented, or some part thereof, had been be-

fore known or used in some foreign country. The severity of the former

statute is somewhat mitigated by the last act, which only requires the be-

lief of the patentee, that he was the first inventor or discoverer, and that

no substantial part of the invention had before been patented or described

in any printed publication.

b Morris v. Branson, cited in 2 H. Black's Rep. 489. Boulton v. Bull,

Ibid. 463. Hornblower v. Boulton, 8 Term Rep. 95.

6 Hill v. Thompson, 8 Taunt. Rep. 375. 3 MerivaWs Rep. 629. Jes-
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The holder of a defective patent, may surrender it to

the department ofstate and obtain a new one, which being

a continuation of the first, shall have relation to the

emanation ofthe first, and the rights of the patentee shall be

ascertained by the law under which the original appUca-

tion was made, a In no case can a patentee by taking

out a new patent for the same invention, or by any other

means, prolong his exclusive right beyond the limitation

annexed to the first patent. ^

A patent right is personal property, and is assignable
;

and the patented article may be seized and sold on exe-

cution. ^

In addition to the ordinary remedies by action for vio-

lation of a patent right, the party in possession will be

protected in the enjoyment of his right, by injunction,

provided he has had exclusive possession of some dura-

tion.d If the right be doubtful, and the patent be recent,

the courts of equity will not interfere by injunction, until

the patentee has first estabUshed the validity of his pat-

ent in a court of law.e The courts having cognizance

sop's case, cited in 2 H. Black's Rep. 489. Brunton v. Hawkes, 4 P. ^
Aid. 540. Minter v. Mewer, 1 Neville. ^ Perry, 595.

a Grant v. Raymond, 6 Peters' U. S. R. 220. Shaw v. Cooper, 7 Ihid.

292.

b Odiorne v. The Amesbury Nail Factory, 2 Mason, 28.

c Hesse v. Stevenson, 3 B. ^ Puller, 565. Sawin v. Guild, 1 Galli-

son, 495.

d Washburn v. Gould, 3 Story's Rep. 122.

e Sullivan v. Redfield, 1 Paine's Rep. 441. Hill v. Thompson, 3 Meri-

vale's R. 622. Livingston v. Van Ingen, 9 Johns. R. 507. 585. Wash-

burn V. Gould, 3 Story's R. 122. The measure of damages is, in each

case, a matter of fact for the discretion of the jury, under the circumstan-

ces ; and the better opinion is, that it is not the legal operation of the ver-

dict, in a case of piracy for making and using a patented machine,

(whatever measure of damages may be given,) to transfer to the defend-

ant the future right to the use of the machine. A verdict and judgment

against a trespasser, for using the machine for one period, is no bar to a

like action for the use in another and subsequent period. Whittemore v.

Cutter, I Gall. Rep. 478. Earle v. Sawyer, 4 Mason's Rep. 12—14.

The law of patents, in France, is founded on decrees of the constituent as-



372 OF PERSONAL PROPERTY. [^ari V.

of the subject may award to the amount of treble the ac-

tual damages found by the jury, for making, using, or

sembly of December 31st, 1790, and January 7th and May 25th, 1791
;

and it assures to inventors of discoveries in the arts, for a certain period,

the exclusive right to make and sell their discoveries ; and it makes no

distinction between Frenchmen and foreigners, or between residents and

non-residents. The French law admits of three distinct kinds of patents,

viz : Patents for inventions, patents for improvements, and patents for im-

portations of foreign inventions unknown in France. Perpigna on the

French Law of Patents, p. 23. 36. 47. 84. A decree of Napoleon of the

13th of August, 1810, placed patents for importations on the same foot-

ing with patents for inventions, but that law is not now in force, and there-

fore patents for imported inventions cannot extend beyond the term fixed

for the expiration of the privilege in the foreign country. Ibid. p. 84. 85.

The patent may be taken out for five, ten, or fifteen years, at the option

of the patentee, under the charge of a tax proportioned to the time ; and

whoev^er first imports a foreign discovery or improvement, is entitled to the

privilege of an inventor. The patentee must exhibit a true and accurate

specification of the principles, plans, and models, of his discovery or im-

portation. If he obtains a patent for the same object in a foreign country,

he forfeits his French patent. The French jurisprudence, on this point, is

very fully considered by A. C. Renouard, in his Traitc des Brevets d' In-

vention, de Perfectionnement et d'' Importation, Paris, 1825. The condi-

tions necessary to the validity of a French patent, says M. Perpigna, are, 1.

The invention must be lawful. 2. It must be new. 3. The inventor, im-

prover or importer, must disclose at once in the specification his whole se-

cret. 4. Whatever improvements he makes, he must declare them, and

obtain additional patents for them. 5. After having taken a patent in

France, the patentee must not take a patent for the same thing in a

foreign couniry. 6. He must put his invention into practice within two

years. See the French law and practice of patents for inventions, im-

provements and importations, by M. Perpigna, p. 62. The same questions

concerning the priority of invention, and the requisite proofs, have distur-

bed the French tribunals, which have so long been agitated in ours. {Re-

pertoire de Jurisprudence, tit. Brevet d* Invention. Questions de Droit,

torn. V. 187.) The law as to patents for new inventions and discoveries, in

the dominions of the Emperor of Austria, rests upon an imperial decree of

December 6th, 1820. By that decree, foreigners, residents and non-resi-

dents, may obtain patents on the same terms as the native subjects. The

objects of the patents are new discoveries ; but those are considered as

new, which, although known in other countries, are not at the time of the

application in practical use in the Austrian dominions, nor specifically de-

scribed in any printed work. The patents may be taken out for fifteen

years, and the application for them must describe accurately and minute-
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selling the thing secured to another by patent ; and all

cases arising under the patent laws are made originally

ly the invention, discovery, or improvement, and be accompanied with

models, if the nature of the case requires them. The patentee must put

his invention into practice within one year from the date of the patent, or

he forfeits it. See the substance of the Austrian decree, inserted in the

Appendix to Mr. Phillips' Treatise on Patents. In the same appendix is

also given the patent law of the Netherlands, made in 1817. It is very
analogous in its chief provisions to the act of Congress of 1836. It al-

lows patents not exceeding fifteen years to the persons who have made
any invention or essential improvement, (not already used in the kingdom
by another person, or described in any work printed and published) in any
branch of arts or manufactures, and also to those who shall first introduce

or practice in the kingdom, any invention or improvement made in foreign

countries. Patents for foreign inventions or improvements, and under fo-

reign patent, may be granted for the unexpired term, but the thing must
be manufactured in the kingdom. A subsequent patent in a foreign

country vacates the patent, and the thing patented must be put in practice

within two years. The Spanish patent law is founded on a decree of the

king and cortes, of October 14th, 1820. It grants a monopoly of any art

or manufacture, to the inventor, for ten years ; to him who improves it, for

six years ; and to him who imports it, for five years. The law is well

drawn and guarded, and is annexed to the treatise of M. Renouard.

The valuable work of Mr. Phillips, of Boston, on The Law of Patents

for Inventions, is an elaborate production, and contains a critical ex-

amination of all the English and American cases, applicable to the sub-

ject
;
and they are well digested. He has likewise incorporated in his

Treatise much interesting information on the French law of patents,

drawn from the excellent treatise of M. Renouard ; so that the work gives

us an enlarged and accurate survey of the English and Frencli as well as

American law of patents.

It may be here observed, that although a merchant or trader has no
patent right relative to the disposition of his goods and manufactured arti-

cles, yet the law will throw a protection over the particular marks or signs

he may habitually affix to his goods, to distinguish them from similar articles

belonging to others ; and if another person fraudulently uses those marks
and signs, with intent to injure him in his trade, he will be entitled to a

special action on the case at law for damages, and to a much more prompt

and effectual remedy in equity by injunction to restrain such a fraudulent

invasion of his private right. By statute of New-York of May 14, 1845,

and of New-Jersey 1847, to counterfeit or forge any private stamp or label

with fraudulent intent, is made penal. Popham's Rep. 144, where Dod-
deridge, J., stated a case of a successful action in 22 Eliz. against a clothier

by another clothier who used his marks to ill-mado cloth. Sykes v. Sykes,
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cognizable, as well in equity as at law in the circuit court

of the United States, and in the district courts, having the

jurisdiction of circuit courts, with the right to a writ of

error or appeal as in other cases, to the supreme court of

the United States, a

*373 *(2.) As to copy-rights of authors.^

The authors of books, maps, charts and musical

compositions, and the inventors and designers of prints,

cuts and engravings, being citizens of the United States,

or residents therein,^ are entitled to the exclusive right of

3 B. ^ Cressw. 541. Blofield v. Payne, 4 B. ^ Adolp. 410. Knott v.

Morgan, 2 Keen's Rep. 213. Motley v. Downman, 3 M. ^ Cr. I. Tay-

lor V. Carpenter, N. Y. Ch. December 3d, 1844. Coats v. Holbrook, be-

fore Ass. V. Ch. Sandford, 3 N. Y. Legal Observer, 404. 2 Sandford's

Ch. R. 586. S. C. 603.

> Act of Congress, July 4, 1836, ch. 357. sec. 14. 17.

b Since the last edition of this work, George Ticknor Curtis, Esq. already

favorably known to the profession by his work on Merchant Seamen, has

published an essay " on the law of copyright in books, dramatic and musi-

cal compositions, letters, and other manuscript engravings and sculpture,

as enacted and administered in England and America.^' It is an admira-

ble work, and worthy of the attentive perusal of the professional reader.

e A bill was introduced into the Senate of the United States, in February,

1837, by Mr. Clay, extending the privilege of the act to the non-resident

subjects of Great Britain and France, in respect to future publications.

It was stated that as American authors could be protected abroad in their

productions, under the copy-right laws of those two kingdoms, such an ex-

tension of the privilege was called for on a principle of reciprocity, as well

as of justice. The bill, we regret to say, did not pass into a law. Mr.

Lieber, in a Letter to Mr. Preston, on International Copy-right, (1840,)

has urged the justice of such a law with his usual ability and force. In

Bentley v. Foster, 10 Simon, 329, the vice-chancellor of England held

that an alien, resident abroad, who composes a work abroad and publishes

it first in England, was entitled to the protection of copy-right. By the

statute of 7 and 8 Vict. c. 69, the Queen in council may grant a copy-

right in any book, print or works of art which at the time of such order

shall be first published in any foreign country, to the authors &c. and their

representatives and assigns for a term not exceeding that of the author's

copy-right therein in England.

The earliest instance of a protected copy-right for printing books, was

granted by the Senate of Venice, in 1469 ; and as early as 1486, a cen-
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printing, reprinting, publishing and vending them, for

the term of twenty-eight years, from the time of record-

ing the title thereof; and if the author, inventor or

designer, or any of them, where the work was
originally composed and made *by more than one *374

person, be living, and a citizen of the United States,

or resident therein, at the end of the term, or, being dead,

shall have left a widow, or child or children, either or all

of them living, she or they are entitled to the same exclu-

sive right for the further term of fourteen years, on com-
plying with the terms prescribed by the act of congress.

Those terms are, that the author or proprietor, before

publication, deposit a printed copy of the title of the book,

map, chart, musical composition, print, cut or engraving

in the clerk's office of the district wherein he resides, and
which copy is to be recorded ; and that he cause to be

inserted on the title-page, or the page next following, of

each and every edition of the book, and cause to be im-

pressed on the face of the map, chart, musical composi-

tion, print, cut or engraving, or upon the title or frontis-

piece of a volume of the same, the following words,

•' Entered, according to the act of congress, in the year

-J
by A. B., in the clerk's office of the district court

of ," (as the case may be.) He is then, within three

months after publishing the book, or other work, as afore-

said, to cause to be delivered a copy of the same to the

clerk of the said district court, who is once in every year

to transmit a certified list of all such records of copy-

right, and the several books or other works deposited as

aforesaid, to the secretary of state, to be preserved in his

office. The violation of the copy-right thus duly secured,

is guarded against by adequate penalties and forfeitures.

On the renewal of the copy-right, the title of the work,

must be again recorded, and a copy of the work deliv-

sorship of the press or restraint on the sale of printed books, was introdu-

ced in Germany. Hallam's Introduction to the Literature of Europe^

vol. i. p. 344. 348.
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ered to the clerk of the district, and the entry of the record

noticed as aforesaid at the beginning of the work
;
and

all these regulations must be complied with, within six

months before the expiration of the first term. And in

addition to these regulations, the author or proprietor

must, within two months from the date of the renewal,

cause a copy of the record thereof to be published in one

or more of the public newspapers printed in the United

States for the space of four weeks.a

*375 "It was for some time the prevailing and better

opinion in England, that authors had an exclusive

copy-right at common law, as permanent as the property

of an estate ; and that the statute of 8 Anne, c. 19, pro-

tecting by penalties that right for fourteen years, was

only an additional sanction, and made in affirmance of the

common law. This point came at last to be questioned :

and it became the subject of a very serious litigation in

the court of K. B. It was debated at the bar and upon the

bench, with great exertion of talent, and a very extensive

erudition and skill in jurisprudence. It was decided,

that every author had a common law right in perpetuity,

independent of statute, to the exclusive printing and pub-

lishing his original compositions.^ The court were not

unanimous ; and a subsequent decision of the House of

Lords, in Donaldson v. Becket^ in February. 1774, settled

this very litigated question against the opinion of the K.

B., by establishing that the common law right of action

(if any existed) could not be exercised beyond the time

limited by the statute of Anne.c

a Act of Congress, February 3d, 1831, ch. 16. The rights of authors in

the printing, pubhshing, profits, and sale of their works, published prior to

the date of this statute, depend upon the Acts of Congress of 1790 and

1802 ; and for the protection of copy-right under those statutes, see post,

p. 37(), note a.—the case of Wheaton v. Peters. See Dwightv. Appleton,

N. Y' Legal Observer, vol. 1. 19.5, on the valid security of a copy-right.

b Miller v. Taylor, 4 Burr. Rep. 2303.

c Donaldson v. Becket, 4 Burr. Rep. 2406- 7 Bro. P. C. 83. S. C.

Beckford v. Hood, 7 Term Rep. 620.
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The act of congress is declared not to extend to pro-

hibit the importation or vending, printing or pubUshing,

within the United States, any map, chart or book, musi-

cal composition, print or engraving, written, composed, or

made, by any person not a citizen of the United States

nor resident within the jurisdiction thereof.

The statute of Anne had a provision against the scar-

city of editions and exorbitancy of price. The act of

congress has no such provision
; and it leaves authors to

regulate, in their discretion, the number and price of their

books, calculating (and probably very correctly) that the

interest an author has in a rapid and extensive sale of

his work, will be sufficient to keep the price reasonable,

and the market well supplied, a The act of congress,

though taken generally from the provisions in the

statute of 8 Anne, ch. 19, varies from *it in several *376

respects. The statute of Anne did not discrimi-

nate, as the act of congress does, between natives and
foreigners, or require any previous residence of the latter,

but granted the privilege of copy-right to every author of

any book.^ The statute ofAnne renewed the copy-right at

the expiration of the fourteen years, if the author was then

living, for another term of fourteen years, without any
re-entry and republication, as is required with us. In

one respect, authors with us are exempted from an ex-

ceedingly onerous burden imposed upon them by the

statute of Anne.c That statute required not only the ti-

* When the copy-right, or the exclusive privilege of printing and selling

books for a limited period was introduced iu Spain, under Isabella, it was
granted, says Mr. Prescott, Hist, of Ferdinand and Isabella, vol. ii. 207,)

in consideration of the grantee selling at a reasonable rate ; and foreign

books of every description were allowed to be imported into the kingdom
free of all duty whatever.

b See D'Almaine v. Boosy, 1 Younge ^ Collyer, 288.

* The exemption of American authors, mentioned in the text, no longer

exists. By an act of Congress, passed August lOth, 1846, ch. 178, § 10,

it is provided that '' the author or proprietor of any book, &lc., for which a

copyright shall be secured, &c., shall within three- months from the publi-

YoL. II. 36
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tie of the book to be entered at stationers' hall, but nine

copies to be deposited there for the use of the libraries of

the two universities, and other libraries ; and the statute

of 54 Geo. III. enlarged the number to eleven copies, by

requiring two copies for libraries in the city of Dublin.^

In the case of splendid and expensive publications sup-

porting only a few copies, this requisition is a very heavy

tax upon the author. The statute of 8 Geo. II., ch. 13,

securing the privilege of copy-right for twenty-eight years

to the inventors of prints and engravings, did not require

the deposit of any copies for public uses ;
whereas the

act of congress requires the like entry, publication and

deposit, in the case of historical and other prints, as in

the case of books. The statute of 54 Geo. III., c. 156,

greatly improved upon the statute of Anne, and gave to

the author at once the full term of twenty-eight years
;

and if he be living at the end of that period, then for the

residue of his life. The statute of 5 and 6 Vict., c. 45,

provided still more amply in favour of authors, by de-

claring that every book published in the life time of its

author, shall endure for his natural life, and seven years

longer ; and if the seven years shall expire before the

end of forty-two years from the first publication, the

copy-right shall endure for such period of forty-two

years, b

cation of said book, &c., deliver, or cause to be delivered, one copy of the

same to the librarian of the Smithsonian Institution, and one copy to the

librarian of Congress library, for the use of said libraries."

a A statute of W?n. IV. repealed this part of the former act, and redu-

ced the number of deposited copies to five. The law of copyright was
again amended by the act of 5 and 6 Vict. c. 45, and by a clause in the

acts of 8 and 9 Vict. ch. 93, the absolute prohibition of foreign reprints of

copyright books is extended to the British Colonial possessions.

b Under the English statute of 54 Geo. III., the omission to enter the

work at stationers' hall deprived the author of the penalties given to him
for breach of the copy-right, and subjected him to certain small forfeitures

;

and ills exclusive copy-right still existed, and he might sue for damages on
the violation of it. Beckford v. Hood, 7 Term Rep. 620. Stat. 5 and 6

Vict. c. 45. S. P. The act of congress is not susceptible of that construe-
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*The cognizance of cases arising under the act of

congress securing to authors the copy-right of their

lion, though the omission to deposit a copy of the book in the clerk's office,

under the act of congress of 1831, does not deprive the author of his ves-

ted copy-right, nor of his remedies under the statute. That provision is

merely directory. It has been decided in a case of copy-right, under the

act of congress of 1790, that after depositing the title of the book in the

clerk's office the exclusive right was vested, and that the publication of

the title, and the deposit of a copy of the book in the secretary's office,

were acts merely directory, and constituted no part of the essential requi-

sites for securing the copy-right. Nichols v. Ruggles, 3 Day's Conn. Rep.

145. But under the act of 1802, the publication was held to be essential.

Ewer V. Coxe, 4 Wash. C. C. Rep. 487. And in Wheaton v. Peters, 8

Peters' U. S. Rep. 591, the question of copy-right was discussed by coun-

sel with great learning and ability, and a majority of the supreme court

held, that an author had no common law copy-right in his published works

;

that if such a common law right ever existed in England, yet there was

no common law of the United States on the subject, and there was no ev-

idence or presumption that any such common law right had ever been in-

troduced or adopted in Pennsylvania, where the controversy in that case

arose ; and that, as in England, since the statute of 8 Anne, an author's

exclusive right of literary property in his published works, was confined to

the period limited by the statute, so in that case the author's right depended

upon the acts of congress of 1790 and 1802. It was further held, that the

requirements in the act of 1790, as explained and amended by the act of

1802, to deposit a copy of the title in the clerk's office, and to insert a co-

py of that record in the title-page of the work, or in the succeeding page,

and to publish the same for four weeks in a newspaper, and to deposit a

copy of the work, within six months, in the office of the secretary of state,

were all acts essential to the title, and necessary to be performed, to enable

the author to claim the protection and benefit of those statutes. The

court likewise declared, that no reporter had or could have any copy-right

in the written opinions delivered by the judges of that court. The minor-

ity of the court held, that authors had a common law right in their works,

which existed independent of the acts of congress, and under the common

law of the several states ; and that the statute right and remedy vested

upon recording the title page of the book, and inserting a copy of the act

in the page next to the title-page ; and that the subsequent notice and de-

posit were merely directory, according to the decision in Nichols v.

Ruggles.

M. Renouard, the author of a treatise on patents, as mentioned in a pre-

ceding note, has published a dissertation on the rights of authors, in which

he contends that authors have not, upon just principles, any perpetual co-

py-right, and are only entitled to the protection and remuneration which sta-
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productions, belongs to the courts of the Uni-

•378 ted States; but there *are no decisions in print

tute law affords. The substance of that dissertation is given in the Amer-

ican Jurist, No. 43, for October, 1839, and if the reason and poHcy upon

which the opinion of M. Renouard is founded be not sufficient, we are never-

theless satisfied that the protection of copy-right in perpetuity, indepen-

dent of statute provision, as was once contended for in the great case of

Miller ^ Taylor, is visionary and impracticable.

The French law of copy- right is founded on the republican decree of July

19th, 1793, which gave to authors of writings of all kinds, composers of mu-

sic, painters and engravers, a right for life in their works, and to their heirs, for

ten years after their deaths, with strong provisions against the invasion of

such literary property. One copy was to be deposited in the national h-

brary. The imperial decree of the 5th February, 1810, made some modi-

fications of that law, and gave the right to the author for life, and to his

wife, if she survived, for life, and to their children for twenty years ; and

the right was secured by adequate civil penalties. A number of interest-

ing questions have been discussed and decided in the French tribunals,

under the above law, and they are reported in the Repertoire de Jurispru-

dence par Merlin, tit. Conirefacon, sec. 1—15 ; and in his Questions de

Droit, tit- Propriete Litieraire, sec. 1,2. In the case of Masson & Bes-

son V. Moutardier &. Leclerc, in the latter work, sec. 1, a new edition of

the Dictionary of the Freitch Academy, with colourable additions only,

was adjudged to be a fraudulent violation of the copy-right ; and Merhn

has preserved his elaborate and eloquent argument in support of literary

property. In the case of Lahante & Bonnemaisen v. Sieber, the question

was concerning the rights of foreign authors ; and it was decided, and

settled on appeal, in March, 1810, that the French assignee of a literary

or musical work, not published abroad, acquired in France, after conform-

ing to the usual terms of the French law, before any publication abroad,

the exclusive copy-right under the law of 1793. See Questions de Droit,

tit. Propriete Litteraire, sec. 2. It is understood to be lawful to publish in

France, without the permission of the author, a work already published in

a foreign country. Repertoire ub. sup. sec. 10. The French law is much

more liberal in the protection of intellectual productions to authors and

their heirs, than either the English or our American law ; and it is a curi-

ous fact in the history of mankind, that the French national convention,

in July, 1793, should have busied themselves with the project of a law of

that kind, when the whole republic was at that time in the most violent

convulsions, and the combined armies were invading France, and besieging

Valenciennes : when Paris was one scene of sedition, terror, proscription,

imprisonment, and judicial massacre, under the forms of the revolution-

ary tribunal ; when the convention had just been mutilated by its own de-

nunciation and imprisonment of the deputies of the Gironde party, and
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on the subject, and we must recur for instruction to princi-

ples settled by the English decisions under the statute of

the whole nation was preparing to rise in a mass to expel the invaders.

If the production of such a law, at such a crisis, be not resolvable into

mere vanity and affectation, then indeed we may well say, with Mr.

Hume, so inconsistent is human nature with itself, and so easy do gentle,

pacific and generous sentiments ally both with the most heroic courage^

and the fiercest barbarity !

There is a disposition in France to enlarge still further the term of an

author's property in his works ; and the commissioners appointed hy the

king to frame a new law on the subject, reported, in the summer of 1826,

the draft of a law, in which they proposed to give to authors and artists of

works of all kinds, property in their works for life, and to their legal repre-

sentatives, for fifty years from their deaths : and copy-right in a work to be

protected from piracy by representation, as well as piracy by publication-

But it is understood that the French copy-right still rests upon the provi-

sions of 1810, and that the proposed modifications of 1826, did not pass

into a law. In Prussia, by an ordinance of the king, in June, 1837, copy-

right endures for the life of the author, and to his heirs for thirty years

after his death. The rapid and piratical reprint in Belgium of French

books as soon as they are out, and the consequent diffusion of them all

over France, ruins the value of copy-right in France. There is the same

evil as respects French Switzerland. Copy-right has a fair claim to inter-

national protection. In Germany, copy-right is perpetual ; but it cannot

be of much value, for there is no one uniform Germanic legislation on the

subject, to protect copy-right among so many independent states, using a

common language. It is said, however, that there is a reciprocal security

of copy-right by treaty between Prussia and Austria ; and by the act of

union of the Germanic confederacy of 1815, the diet was directed to make

uniform decrees for the protection of copy-right. By the Prussian ordinance

of June, 1837, the copy-right law of that kingdom applies generally to

works published in foreign states, provided the copy-right law of such state

applies to and protects works published in the Prussian dominions. So,

also, the English Statute of 1 and 2 Victoria, ch. 59, secures to authors, in

certain cases, the international copy-right by allowing the queen in coun-

cil to grant to authors of books, which shall thereafter be published in any-

foreign country to be specified in the order, the privilege of copy-right in

the British dominions, for a term not exceeding that granted to British au-

thors, upon entry and deposit of the work with the ware -house keeper of

the company of stationers in London, The grant is to be upon the condition

that British authors have the like protection in the foreign country. The

case of Germany shows how important it was in this country, that the law

of copy-right should rest on the broad basis of federal jurisdiction. By the

law in Russia, as established in 1828, copy-right in books and translations
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Anne, and which are, no doubt, essentially applicable to

the rights of authors under the act of congress.

It was decided in Coleman v. Wathen.^ that the acting

of a dramatic composition on the stage, was not a publi-

cation within the statute. The plaintiff had purchased

from O'Keefe the copy-right of an entertainment called

the Agreeable Surprise^ and the defendant represented

this piece upon the stage. The mere act of repeating

such a performance from memory, was held to be no pub-

lication. On the other hand, to take down from the mouths

of the actors, the words of a dramatic composition, which

the author had occasionally suffered to be acted, but

never printed or published, and to publish it from the notes

so taken down, was deemed a breach of right ; and the

publication of the copy so taken down (being the

farce entitled Love a la Mode,) was restrained by injunc-

tion.b Since the case above mentioned, injunctions

*379 have been granted in chancery, even *against the

acting of a dramatic work without the consent of

is secured to an author for life, and to his heirs, after his death, fortwenty-

five years, and no such right can be sold for debt. In May, 1840, a treaty

was entered into by the Sardinian and Austrian Lombardy governments,

providing for the security of literary property within their respective do-

minions ; and the king of the two Sicilies, the Grand Duke of Tuscany,

and the Dukes of Lucca and Modena have acceded to the treaty. This is

justly deemed a very auspicious event in the history of copy-right. The
copy-right or right of property in works of science, literature and art, in-

cluding pictures, statues, drawings, copperplates and lithographs, appear-

ing within their respective Italian states, is secured to the author and his

assigns for his life, and for thirty years after his death. If published after

his death, it is protected for forty years from the time of publication.

Every article of an Encyclopedia or periodical work, exceeding three printed

sheets, is to be held a separate work, and all allowable extracts are to be

confined to three printed pages of the original. In Holland and Belgium,

the author is protected in his copy-right during his life and to tis legal

representatives during twenty years after his death.

a 5 Term Rep. 245.

b Macklin v. Richardson, Amb. Rep. 694-
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the proprietor ',^ and the narrow and unreasonable con-

struction given to the claims of an author by the K. B.,

seems to have been very properly enlarged by the court

of chancery. But as the lord chancellor, as late as 1822,

took the opinion of the court of K. B. whether an action

would lie for publicly acting, and representing for profit,

a tragedy altered for the stage, without the consent of the

owner of the copy-right ; and as that opinion was against

the action, it is probable that the rule in chancery will

conform to that at lavv.b In England there may be re-

lief granted against the piratical publication for profit, of

lectures delivered orally, and taken down in short hand

by the pupils.c But relief for such an injury does not

seem to come within any of the provisions of the act of

congress on the subject of copy-rights ;
and if it can be

afforded at all, it must be upon the principles of the com-

mon law, under the state jurisdictions.^

If an author first publishes abroad, and does not use

due diligence to publish in England, and another fairly

publishes his work in England, it is held, that he

cannot sue for a breach of copy-right. Whether the act

of printing and publishing abroad makes the work publi-

ci juris, is not decided. It becomes so if the author does

not promptly print and publish in England ;
and the sta-

tute of Anne had a reference to publications in England,

and it was them only that it intended to protect.

e

a Morris v. Harris, and Morris v. Kelb'^, cited in Eden on Injunc. 198.

b Murray v. Eliiston, 5 Barnw- ^ Aid. 657.

1 iVbernethey v. Hutchinson, reported in Maugham on Literary Pro-

perty, 147—154. The statute of 5^and 6 Wm. IV. c. 65, has since se-

cured to oral lecturers, the sole liberty of printing and publishing their own

compositions.

d In Clayton v. Stone, decided in the circuit court of the United States,

at New-York, December, 1828, it was held, that aprice current, published

in a semi-weekly newspaper, was not a booh, within the act of congress,

because not work of science or learning, but of mere industry.

e Clemeuti v. Walker, 2 Barnw. ^ Cress. 861. In the case of Chap-

pell V. Purday, 1845, M Meeson ^ W. 319, the Lord Ch. Baron upon a
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An injunction to restrain the publication of un-

*380 published *manuscripts has been frequently granted

in England -.a and on the ground, that the author

had a property in an unpublished work independent of

the statute.b Literary property is the ownership to

which an author is entitled in the original manuscript of

his literary work ; and the identity of the work consists

in the sentiment and language.^ It is clearly the author's

exclusive right, inasmuch as it is created by his own la-

bor and invention
; and the reason and moral sense of

mankind acquiesce in the solidity of the title. The act

review of the English authorities, declared the result to be, that if a foreign

author, not having published abroad, first publishes in England, he may
have the benefit of the English statutes of 21 J. I. and 54 G. 3. ; bat that no

case had decided, that if the author first published abroad, he can after-

wards have the benefit of it by publishing in England. The decision in

the case was, that a foreign author, residing abroad or the assignee of a

foreign author who composes and publishes his work abroad, had not at

common law, nor under the English statutes above mentioned, any copy-

right in England. The British statutes, said Ch. B. Pollock meant only to

protect British subjects, and to foster and encourage British industry and

talent.

a Eden on Injunctions, 199, 200.

b Duke of Queensbury v. Shebbeare, 2 Eden^s Rep. 329. Southey v.

Sherwood, 2 Merivale's Rep. 435. Macklin v. Richardson, Amb. Rep.

(J94. White V. Gerock, 2 Barnw. ^ Aid. 298.

<5 The identity of a literary composition, says Sir Wm. Blackstone, con-

sists entirely in the sentiment and the language. The same conceptions,

clothed in the same words, must necessarily be the same composition. 2

Blacks. Comm. 406. The copy-right applies to the peculiar expression of

ideas which the author has used, and a work may be the subject of copy-

right, although the materials which compose it may be found in the works

of other authors antecedently printed, provided the plan, the arrangement,

and the combination of those materials, be original, and which must neces-

sarily be the result of intellectual exertion and skill. It is of no conse-

quence whether the invasion of the copy-right be a simple reprint, or by

incorporating the whole, or a iarge portion thereof, in some larger work.

The form in which the piracy is effected, is not material. Gray v. Russell,

C. C. U. S. for Massachusetts, October, 1839. 1 Story's Rep. U. Emer-

gen V. Davies, 3 Story's Rep. 768. An equitable right to a copy-right is

equally within the protection o£ the law. Shadwell, V. Chancellor, in Bohn

r. Bogue, Feb. 1846.
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of congress says, that no person shall be entitled to the

benefit of the act, unless he sliall, before publication, re-

cord the book in the clerk's office of the district court, by

depositing a printed copy of the title with the clerk
;
but

there is another section of the act which declares, that if

any person shall print or publish any manuscript, with-

out the consent of the author or proprietor, (he being a

citizen or resident of the United States,) he shall be re-

sponsible in damages by a special action on the case.

The courts of the United States are authorized to grant

injunctions to prevent the violation of the rights of au-

thors and inventors, and to protect manuscripts from pira-

tical publication.* No length of time will authorize the

publication of an author's original manuscript without his

consent. In England the publication of private letters,

forming a literary composition, has been restrained, on the

ground of a joint property existing in the writer, as

well as in the person to whom the letters were addressed.

The letters of Pope, Swift, and others, and the letters of

Lord Chesterfield, were prevented from a surreptitious and

unauthorized publication by the process of injunction.

fLord Ch. Hardwicke declared that the receiver of a pri-

vate letter only acquires a qualified interest in i|. ( The

paper on which it is written may belong to him,' but the

composition does not^^ and he cannot publish it without

the consent of the writer. ^ In the case of Percival

V. *Phipps,^ the vice-chancellor held, that private *3S1

letters, having the character of literary composi-

tion, were within the spirit of the act protecting literary

property ; and that by sending a letter the writer did not

give the receiver the right to publish it. But the court

» Act of Congress, February 3d, 1831, sec. 9.

b Pope V. Curl, 2 Atk. Rep. 342. Thompson v. Stanhope, Amb. Rep.

737. In 1804, the court of sessions in Scotland, interdicted, at the in-

stance of the children, the publication of the manuscript letters of the poet

Burns. Cadell &- Davis v. Stewart, cited in 1 Bell's Com. 116. n.

c 2 Ves. ^ Bea. 19.
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would not interfere to restrain the publication of commer-
cial or friendly letters, except under circumstances, a

The publication or production of business letters, might
often be necessary in one's own defence. If the publica-

tion of private letters would be a breach of trust, the pub-

lication has been, and may be restrained. ^ It is easy to

perceive the delicacy .and importance of this branch of

equity jurisdiction relative to the publication of manu-
scripts and private correspondence. The publication of

private letters ought to be restrained, when it would be a

breach of confidence and trust, as letters of courtship
;

or when injurious to the character and happiness of

others. On the other hand, the courts will not lend their

protection to works which are evidently injurious to the

public morals or peace, or are an oifence against decency, or

are libels upon individuals.

«

a In Wetmore v. Scovell, 3 Edward's N. Y. Ch. Rep. 515. The vice-

chancellor refused to exercise the power to prevent the pubUcation of pri-

vate letters of business, when they possessed no attribute of literary compo-

sition-

b Percival v. Phipps, 2 Ves. ^ Bea. 27. Earl of Granard v. Duukin, I

Ball ^ B. 209. Gee v. Pritchard, 2 Swanst. Rep. 418. Mr. Justice Story

asserts strongly the propriety of the jurisdiction, by injunction, to restrain

the publication of private letters, though not strictly literary compositions,

except vphen called for in the administration of public justice. Co7n. on

Eq. Jurisprudence, vol. ii. 220—223. Denis v. Leclerc, 1 Martin's Louis^

Rep. 297. The doctrine is sound and just, that a court of equity ought to

interpose where a letter from its very nature, as in the cases of matters of

business, or friendship, or advice, or family or private confidence, imports

the implied or necessary intention and duty of privacy and secrecy, or

where the publication would be a violation of trust or confidence, founded

in contract, or implied from circumstances ; or when made for the purpose

of indulging a gross and diseased public curiosity by the circulation of pri-

vate anecdotes, or family secrets, or personal concerns. Story, ubi supra,

sec. S47. 948. 949.

c Fores v. Johnes, 4 Esq. N. P. Rep. 97. Hime v. Dale, 2 Camp. Rep.

27. n. Southey v. Sherwood, 2 Merivale's Rep. 435. Walcot v. Walker,

7 Ves. 1. Lawrence v. Smith, 1 Jacob's Rep. 471. Murray v. Benbow,

and Lawrence v. Smith, decided in 1822, and cited in Maugham on Lite-

rary Property, 90, 91.
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A copy-right may exist in a translation as much as in

an original composition, and whether it be produced by

personal application and expense, or by gift, a A copy,

right may exist in part of a work, without having an

exclusive right to the whole. Gray's poems were col-

lected and published, with additional pieces, by

Mason
;
and Lord Bathurst *prohibited, by injunc- *382

tion, the unauthorized publication of the additions, b

So, Lord Hardwicke restrained a defendant from printing

Milton's Paradise Lost, with Dr. Newton's notes. c A
mere colourable abridgment of a book is an evasion of

the statute, and will be restrained ; but, as Lord Hard-

wicke observed, this will not apply to a real and fair

abridgment ; for an abridgment may, with great pro-

priety be called a new book. It is often very extremely

useful, and displays equally the invention, learning, and

judgment of the author.*^ A bona fide abridgment of

Hawkesworth's Voyages has been held no violation of

the original copy-right.^ So, an abridgment of Johnson's

Rasselas, given as an abstract in the Annual Register,

was held not to be a piratical invasion of the copy-right

but innocent, and not injurious to the original work/

a Wyatt V. Barnard, 3 Ves. cj- Bea. 11.

b Mason v. Murray, cited in 1 East's Rep. 369.

Lord Kenyon, in 1 East's Rep. 36L Tonson v. Walker, 1752. 3

Swanst. Rep. 671. Though there was nothing new in Milton's Paradise

Lost, with Newton's notes, except the notes, Lord Hardwicke granted an

injunction against the whole book ; but the rule seems now to be, that

chancery cannot grant an injunction against the whole of a book, on ac-

count of the piratical quality of a part, unless the part pirated is such, that

granting an injunction against that part necessarily destroys the whole.

An action at law may be brought for pirating a part. Lord Eldon, in

Mawman v. Tegg, 2 Russell's Rep. 398. An editor may have a copy-

right in his own marginal notes. Wheaton v. Peters, 8 Peters' Rep. 591,

d Gyles V. Wilcox, 2 Atk. Rep. 141.

e Anon. Loft's Rep. 775.

f Dodsley v. Kinnersley, Amb. Rep. 403. This latitudinary right of

abridgment is liable to abuse, and to trench upon the copy-right of the

author. The question as to a bona fide abridgment may turn, not so much
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A person cannot, under the pretence of quotation, pub-

lish either the whole, or any material part of another's

upon the quantity, as the value of the selected materials. Ail the vital

part of another's book, said Lord Cotteuham, might be taken, though it

might be of a small proportion of the book in quantity. The slightest

circumstances in these cases, as Lord Eldon well observed, make the

most important distinction. Wilkins v. Aikin, 17 Vesey, 425. Bramwell

V. Holcomb, 3 Mylne ^ Craig, 737. Saunders v. Smith, Ih. 728, 729.

Mr. Justice Story makes some very just and pertinent observations on this

point, in the case of Gray v. Russell, C. C. U. S. for Massachusetts, Octo-

ber Term, 1839, 1 Story''s R. 11. And as evidence of the sensibilit)^ as well

as good sense and sound morality of authors on this subject, we may refer to

Dr. Lieber, who condemns this abuse of copy-right under the shape of

abridgments, and holds that it is as if a man had a right to cut the ears of

my corn, provided he leaves the stalks untouched. Political Ethics, vol.

i. 133. Lord Campbell, in his very interesting and learned " Lives of the

Lord Chancellors," vol. v. 56, questions the extent of the rule laid down
by Lord Hardwicke, which may extend to an abridgment tending to in-

jure the reputation and lessen the profits of an author. In Curtis' Trea-

tise on Copyright, the author reviews critically the English and American

cases on this point, and arrives at the following conclusion :
" The results

to which English and American jurisprudence ought to come, upon this

question, is, that an abridgment, in which the text, the plan, the ideas,

arguments, narrative and discussion of an original author are reproduced,

in a condensed form, is a violation of his right of property." Curtis on

Copyright, p. 280. He cites Reuouard's Droits (T Auteurs, torn. 1. p.

249. 269, and tom. 2. p. 29—24, by which it seems that, in France, by the

law of 1793 ; and in Belgium, by a law of the 25th January, 1817, and

by the Prussian law of the Uth June, 1837, abridgments, without license,

are violations of the author's rights.

There would seem to be little doubt that the case supposed by Mr.

Curtis, and indeed much less than the case supposed, would be a violation

of copy-righi : and, at the same time, it may be admitted that no mono-

poly can, or ought to exist in ideas. In the Appendix to Maugham's
treatise on the laws of literary property, p. 216—228, various opinions are

collected on the nature of literary property, which, if allowed to be cor-

rect, may have decisive effect in resolving the present enquiry. A writer,

in the Monthly Review for 1774, (Maugham, appendix, p. 221,) observes:

*« Every man's ideas are doubtless his own, and not the less so because

another person may have happened to fall into the same train of thinking

with himself. But this is not the property which an author claims ; it is

a property in literary composition, the identity of which consists in the

same thoughts, ranged in the same order, and expressed in the same

words." Mr. Margrave's opinion is to the same effect, (Maugham, p.
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Avork
;
but he may use, what is in all cases very difficult

to define, fair quotation. ^ A man may adopt part of the

work of another. The quo animo is the inquiry in these

cases. The question is, whether it be a legitimate use

of another's publication, in the exercise of a mental ope-

ration, deserving the character of an original work.b If

an encyclopoedia or review should copy so much

of a book as to serve as a *substitute for it, it be- *383

comes an actionable violation of literary property,

even without the animus furcmdi. If so much be ex-

tracted as to communicate the same knowledge as the

216): "The subject of the property is a written composition ;
and that

one written composition may be distinguished from another is a truth too

evident to be much argued upon. Every man has a mode of combining

and expressing his ideas peculiar to himself. The same doctrines, the

same opinions never came from two persons, or even from the same per^

son at different times, clothed wholly in the same language. A strong re-

semblance of style, of sentiments, of plan and disposition, will frequently

be found ; but there is such an infinite variety in the mode of thinking

and writing, as well in the extent and connection of ideas, as in the

use and arrangement of words, that a literary work wholly original, like

the human face, will always have some singularities, some lines, some

features to characterize it, and to fix and establish its identity."

These opinions seem to accord in the principle that the proper object of

the copy-right is the peculiur expression of the author's ideas, meaning

by this, the structure of his work, the sequence of his remarks, and, above

all, his language ; and that this peculiarity is always distinguishable, as,

by a law of nature, every human production is stamped with the idiosyn-

cracy of the author's mind.

If these views are correct, it will follow that any abridgment of the

work, in the original author's language, is an infringement of his right

;

and, indeed, every quotation will be, ^ro tanto, a violation, unless excused

on the ground of its inconsiderable extent, or on the presumed assent of the

author, which in works of fair criticism, might be justly implied.

a Mr. Curtis, after an examination of the authorities on the question how

far the quotation of passages may be allowed, even when there is a fair

acknowledgment of the source from which they are taken, observes:

" There is no more definite and consistent limits than the point where an

injury may be perceived, which varies of course in each case, and is not

by our law supposed to be capable of a distinct announcement by a pos-

itive rule." Curtis on Copyright, p. 25!2.

b Wilkins v. Aikin, 17 Ves. 422.
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original work, it is a violation of copy-right. It must not

be in substance a copy. An encyclopoedia must not be

allowed by its transcripts, to sweep up all modern works.

It would be a recipe for completely breaking down lite-

rary property, a

The act of congress of 1831, (and of which the sub-

stance has been given in the preceding pages,) has

greatly enlarged the privilege of copy-right beyond that

which existed under the acts of congress of 1790 and
1802. Under those acts, the exclusive right of printing,

publishing and vending, was confined to the term of four-

teen years, with the privilege of renewal for the further

term of fourteen years, if the author should be living when
the first term expired. The act of 1831 extends and con-

tinues to the proprietors of copy-rights then existing, and
not expired when the act passed, the benefit of all its pro-

» Roworth V. Wilkes, 1 Camph. N. P. Rep. 94. In Bohn v. Bogue, be-

fore the V. Chancellor of England, in Feb. 1846, (New-York Legal Ob-

server for August, 1S46,) it was held that the word substitute was not

correctly used by Lord Ellenborough, in the case in Campbell, for a

work may be a piracy though the passages copied are stated to be quota-

tions, and are not so extensive as to render the practical work a substitute

for the original work. If the piracy take, though as quotation, a material-

ly valuable part of a work, it is a breach of copy -right, and chancery will

interfere and direct a trial on that point. If the matter extracted from a

publication be merely for the purpose of criticism, or if the matter extrac-

ted be too minute as a matter of property or value, it will not be protec-

ted under an injunction. Bell v. Whitehead, in the English Chancery,

1839. In the case of the Publishers of Sparks' Life of Washington v.

The Publishers of Upham's Life of Washington, in U. S. C. C. for Mas-
sachusetts, 1841, it appeared that 353 pages out of 886 pages of which

the 2 volumes of the work of the defendant was composed, were copied

verbatim from the former work, being letters of Washington. Judge

.Story granted a perpetual injunction, and held that the letters of Wash-
ington were the subject of copyright under the circumstances in which

they were placed. He laid down the general proposition that if so much
of a work be taken in form and substance, that the value of the original

work is sensibly diminished, or the labors of the original author are sub-

stantially, to an injurious extent, appropriated by another, it constitutes,

in point of law, piracy pro tanto.
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visions for the enlarged term given by the act, to be com-

puted from the time of the first entry of the copy-right

under the former statutes, and with the hke privilege of

renewal, as is provided in relation to copy-rights origin-

ally secured under the act of 1831. All the provisions

and remedies intended for the protection and security of

copy-rights, are declared to extend to the benefit of the

proprietors of copy-rights already obtained according to

law, during the extended term thereof, in the same man-
ner as if the copy-right had been entered and secured

under the new act. a

Under the English law it was understood that if the

author assigned away his right generally, and outlived

the period of 28 years, his assignee, by the general as-

signment, would have the benefit of the resulting term

of fourteen years more. Such a contingent right in the

author himself, will pass by the general assignment

of all his interest in the copy-right.^ *But if the *384

author died before the expiration of the period en-

titling him to a renewal, his personal representatives, and
not the assignee, were entitled to the renewal. c The
language of the act of congress, giving the right of re-

newal, in the case of the author's death, to his widow

« Act of Congress, February 3d, 1831, ch. 16. sec. 15, 16. The act of

congress of Feb. 15th, 1819, ch. 19, gave to the circuit courts original cog-

nizance, as well in equity as at law, of all suits and controversies, arising

under any law of the United States, granting or confirming to authors or

inventors the exclusive right to their writings or discoveries
; and with

authority on bills in equity to grant injunctions, according to the course

and principles of courts of equity, to prevent the violation of the rights of

authors or inventors.

b Carnan v. Bowles, 2 Bro. C. C. 80. By act of Congress of June 30th,

1834, instruments in writing for the transfer or assignment of copy-rights,

are to be proved or acknowledged, as deeds for the conveyance of land

are, and are to be recorded in the office where the original copy-right is

deposited and recorded. If not so recorded within sixty days after execu-

tion, they are to be deemed fraudulent and void against any subsequent

purchaser or mortgagee for valuable consideration without notice.

« Petersdorff^s Abr. vol. vi. p. 565.
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and children, would seem to require the same construc-

tion, and to have intended a personal benefit to the wid-

ow and children. The statute speaks of the widow and

children in a restrictive sense as a descriptio persona-

rum ; and it says that thei/ shall be entitled to the re-

newal of the copy-right, on complying with certain

terms.^

The justice and policy of securing to ingenious and

learned men the profit of their discoveries and intellectual

labour, were very ably stated by the court of K. B. in

the great case of Miller v. Taylor. The constitution

and laws of the United States contain the declared sense

of this country in favour of some reasonable provision

for the security of their productions. The former law of

congress afforded only a scanty and inadequate protec-

tion, and did not rise to a level with the liberal spirit of

the age. But the recent statute has made liberal amends,

and redeemed the government of our country from the

reproach to which it had been exposed. Lord Camden

once declaimed against literary property. " Glory," said

he, " is the reward of science, and those who deserve it

scorn all meaner views. It was not for gain that Bacon,

Newton, Milton and Locke instructed and delighted the

world." In answer to this it ma^^ be said, that the most

illustrious writers in every branch of science, within the

last half century, have reaped a comfortable support as

w^ell as immortal fame, from the fruits of their pen. The

experiment in Great Britain has proved the utihty, as

^ In the case of the Rev. John Pierpont, in the U. S. Circuit Court for

Massachusetts, iu 1847, having assigned his copy-right to his book, The

Readerf renewed the copy-right at the expiration of the 14 years, and the

assignee continuing to publish the book as his own, the court, (Judge

Woodbury) held that the author, by seUing the copy-right, sold only the

right then existing, and that the subsequent copy-right so renewed, belonged

to the original author, and the assignee was decreed to account for his sub-

sequent sales.



hec. XXXVI.] OF PERSONAL PROPERTY. 384

well as the justice, of securing a liberal recompense to in-

tellectual labour ;
and the prospect of gain has not been

found, in the case of such men as Robertson, or Gibbon,

or Sir Walter Scott, either to extinguish the ardour of

genius, or abate the love of true glory.

foL. IL 37



LECTURE XXXVII.

OF TITLE TO PERSONAL PROPERTY BY TRANSFER BY
ACT OF LAW.

Goods and chattels may change owners by act of law,

in the cases of forfeiture, succession, marriage, judgment,

insolvency and intestacy. Those of succession and mar-

riage have already been considered, and I shall now con-

fine myself to the other means of acquiring title to chat-

tels by act of law.

1. By forfeiture.

The title of government to goods by forfeiture, as a

punishment for crimes, is confined, in New-York, to the

case of treason. The right, so far as it exists in this coun-

try, depends, probably, upon local statute law : and the

tendency of public opinion has been to condemn forfeiture

of property, at least in cases of felony, as being an unne-

cessary and hard punishment of the felon's posterity.

Every person convicted of any manner of treason, under

the laws of New-York, forfeits his goods and chattels, and

also his lands and tenements, during his life-time ; but

the rights of all third persons, existing at the time of the

commission of the treason, are saved.* Forfeiture of

*386 property for crimes in anyother case, is expressly *abo -

^ N. Y. Revised Statutes, vol. i. p. 284, sec. 1, 2 ; vol. ii. p. 656. sec 3.

It is made the duty of the attorney-general, to recover, by ejectment, real

estate escheated to the people of the state of New-York, or forfeited upon

any conviction or outlawry for treason. Ibid. vol. i. p. 283, 284. There

is a similar statute provision in some of the other states.
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lished.a And even the attainder of treason does not ex-

tend to corrupt the blood of the offender, or to forfeit the

dower of his wife.^ The forfeiture in treason as to real

estate, related, at common law, back to the time of the

treason committed
;
and, therefore, all alienations and in-

cumbrances by the traitor, between the time of the offence

and the conviction, were avoided ; but the forfeiture of

his goods and chattels related only to the time of the con-

viction, and all sales made in good faith, and without

fraud, before conviction, were good.c

Forfeiture of estate, and corruption of blood, under the

laws of the United States, and including cases of treason,

are abolished. ^ Forfeiture of property, in cases of trea-

son and felony, was a part of the common law, and must

exist at this day in the jurisprudence of those states

where it has not been abolished by their constitutions, or

by statute.e Several of the state constitutions have pro-

vided that no attainder of treason or felony shall work

corruption of blood or forfeiture of estate, except during

the life of the offender, f and some of them have taken

away the power of forfeiture absolutely, without any

such exception, g There are other state constitutions

which impliedly admit the existence or propriety of the

power of forfeiture, by taking away the right of forfeiture

* N. Y. Revised Statutes, vol. ii. p. 701. sec. 22.

b Ibid. vol. i. p. 742. sec. 16. Ibid. vol. i. p. 282, Ibid. vol. ii. p. 701,

sec. 22. Ihid. vol. ii. p. 98 . sec. 81.

e 2 Hawk. P. C. b. 2. ch. 49. sec. 30. 4 Blacks. Com. 380. In the case

of custom-house seizures for forfeiture of goods, the title of the govern-

ment relates back to the time of the forfeiture. Ocean Ins. Co. v. Polleys,

13 Peters* Rep. 157.

d Laws of U. S. April 20th, 1790, ch. 9. sec. 24.

• In Massachusetts, as lands under their charter were held as of the

manor of East-Greenwich, the customs of gavel-kind were so far apphed

to the tenure, as not to subject the lands to forfeiture for treason or

felony. Hutch. Hist. vol. i. p. 447.

f Constitutions of Pennsylvania, Delaware and Kentucky.

s Constitutions of Connecticut, Ohio, Tennessee, Indiana, Illinois and

Missouri.
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expressly in cases of suicide, and in the case of deodand,

and preserving silence as to other cases ; and in one in-

stancea- forfeiture of property is limited to the cases of

treason and murder.

The English law has felt the beneficial influence of

the progress of public opinion on this subject. The sta-

tute of 7 Anne, ch. 22, abolished, after the death of the

pretender, forfeiture for treason beyond the life of

*387 the offender
; and *though the statute of 17 Geo.

II. ch. 29, postponed the operation of that provision,

it was only until the death of the pretender and his sons.

And, by a bill introduced into parliament by Sir Samuel

Romilly, in 1814, and afterwards, under modifications,

passed into a law, corruption of blood, in cases of felony,

except murder, was abolished.^ The ingenious and spi-

rited defence of the law of forfeiture, which was made by

Sir Charles Yorke in the middle of the last century,^ and

in which he insisted, that it stood on "just, social, and

comprehensive principles, and was a necessary safeguard

to the state, whether built on maxims of monarchy or

freedom," has failed to convince the judgment, or satisfy

the humanity of the present age.

Government succeeds, as of course, to the personal and

real estate of the intestate, when he has no heirs, or next

of kin, to appear and claim it ; but this is for the sake of

order and good policy ; and the succession in such cases

is usually regulated by statute.^

* Constitution of Maryland.

b This was the statute of 54 Geo. III. ch. 145, which declared, that no

attainder for felony, murder excepted, should extend to disinherit the

heirs, or affect the right and title to the lands beyond the life of the offen-

der. The statute of 3 and 4 Wm. IV. c. 106, went further, and declared,

that after the death of any person attainted, his descendants may inherit.

« Considerations on the Law of Forfeiture for Hiffh Treason.

d Dane's Abr. vol. iv. p. 537, 538. Statutes of Connecticut, 1821, p.

198.
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II. By judgment.

On a recovery by law in an action of trespass or tro-

ver of the value of a specific chattel, of which the pos-

session has been acquired by tort, the title of the goods

is altered by the recovery, and is transferred to the defen-

dant
; and the damages recovered are the price of the

chattel so transferred by operation of law

—

solutio pretii

emptionis loco hahetur. The books either do not agree, or

do not speak with precision on the point, whether the

transfer takes place in contemplation of law, upon the

final judgment merely, or whether the amount of the

judgment must first he actually paid or recovered

by execution. In Brown v. * Wotton^^ Fenner, J., *388

said, that in case of trespass, after the judgment

given, the property of the goods is changed, so that the

former proprietor may not seize them again ; and in

Adams v. Broiighton,^ the K. B. declared, that the pro-

perty in the goods was entirely altered by the judgment

obtained in trover, and the damages recovered were the

price thereof. On the other hand, the rule is stated in

Jenkins^ to be, that if one person recovers damages in

trespass against another for taking his chattel, '' by the

recovery and execution done thereon," the property of the

chattel is vested in the trespasser ; and in the Touch-

stone,d it is said, that if one recovers damages of a tres-

passer for taking his goods, the law gives him the proper-

ty of the goods, " because he hath paid for them^

The rule in the civil law was, that when the wrongful

possessor of moveable property, who was not in a condi-

tion to restore it, had been condemned in damages, and

had paid the same to the original proprietor, he became

possessed of the title. The Roman and the French law

speak of the change of rights as depending upon the pay-

a Cro. J. 73.

b Andrew's Rep. 18. S. C. Sir. 1078..

c Jenh Cent, case 88. p. 189.

A Shep. Touch, tit. Gift.
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ment of the estimated value. a So, also, in the modem
case oi Drake v. Mitchell,^ Lord Ellenborough observed,

that he always understood the principle of transit in rem

judicatam to relate only to the particular cause of action

in which the judgment was recovered, operating as a

change of remedy, from its being of a higher nature than

before ; and that a judgment recovered in any form of

action, was still but a security for the original cause of

action, until it was made productive in satisfaction to the

party
;
and until then it would not operate to change any

other collateral concurrent remedy which the party

*389 might '^have. This is the more reasonable, if not

the more authoritative conclusion on the question^

* Dig. 6. 1. 35. 63. Potkier, Traite Droit de Propriete, No. 3C4. Mer-

lin, Repertoire, vol. 13. p. 34. Verho. Pret.

b 3 East's Rep. 251.

•^ It remains a vexed question, by reason of loose or contradictory decis-

ions in the books, whether a recovery b}'^ judgment in trespass or trover

of the value of a chattel, does, by implication of law, per se, amount to

a transfer of title to the defendant, or those who held under him, without

payment or satisfaction of the judgment. In Smith v. Gibson, Cas. temp.

Hard. 303, Lord Hardwicke said, that if the plaintiff recovers damages for

a thing, it is as a sale of a thing to the defendant, which vests the property

in him, and it is a bar to another action for the same thing. The plea in

that case, to which the remark applied, was, that the damages given were

recovered in full satisfaction of the damages sustained. In Moor v. Watts,

1 Lord Raym. 614, Lord Holt is made to say that in replevin for cattle

with adhunc detinet, damages given for the cattle will change the property.

In the same case, as reported in 12 Mod. Rep. 428, he says, that in reple-

vin for cattle with an adhunc detinet, and judgment for damages against

the defendant, by payment thereof, the property of the distress vests in him.

The American cases leave the law in equal uncertainty. In Curtis v.

Groat, 6 Johns. Rep. 168, Osterhout v. Roberts, 8 Cowen's Rep. 43, Pren-

tiss, J., in Sanderson v. Caldwell, 2 Aik. Rep. 203, Jones v. M'Neil, 2

Bailey's S. C Rep. 466, and Walker v. Famsworth, Sup. Court of Ten-

nessee, September, 1844, the doctrine is, that a recovery in damages of the

value of a specific chattel does not, of itself, work a change of title, and

transfer it to the defendant, or his vendee, without satisfaction of the value

found. This is the better doctrine, property does not pass by the judgment,

but only by satisfaction of the judgment ; so it is adjudged in Sharp v.

Gray, 5 B. Monroe, 4, that a judgment in detinue without satisfaction,
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III. By insolvency.

It has been found necessary, in governments which

authorize personal arrest and imprisonment for debt to

interpose and provide relief for the debtor in cases of in-

evitable misfortune ; and this has been particularly the

case in respect to insolvent merchants, who are obliged,

by the habits, the pursuits, and the enterprizing nature of

trade, to give and receive credit, and encounter extraor-

dinary hazards. Bankrupt and insolvent laws are in-

tended to secure the application of the effects of the debt-

or to the payment of his debts, and then to relieve him

from the weight of them.

a

does not change the right of property. On the other, hand it is declared in

Morrell v. Johnson, 1 Hen. ^ Munf. 449, Floyd v. Brown, 1 RawWs Rep.

121, Marsh v. Pier, 4 Ihid. 273, Fox v. The Northern Liberties, 3 Watts

^ Serg. 107, Rogers, J., in Merrick Estate, 5 Watts ^ Serg. 17, Rogers

V. Moore, 1 Rice's S. C. Rep. 60, and Carlisle v. Burley, 3 Greenleaf's

Rep. 250, that a recovery of the value of a chattel, by judgment, divests

the plaintiff of his title, and transfers it to the defendant, though the judg-

ment be not satisfied, and bars him from asserting his title in any other

action. In the Am. Law Mag. for April, 1844, there is an able discussion of

the authorities and of the legal principles applicable to the question of the

"transfer ofpersonalproperty by judgment," and in King v. Hoare, 11 Mees,

^ W. 494, it was adjudged, after a full discussion, that a judgment against

one of two joint debtors is a bar, against the other. It is otherwise where

the debt is joint and several The right given by the judgment without

satisfaction, merges the inferior remedy by action fo r the same debt, and

the same result follows in tort. The same principle of law was declared in

Ward V. Johnson, 13 Mass. R. 148, Smith v. Black, 9 Serg. ^ Rawle. R.

142, and Robertson v. Smith, 18 Johnson, 454. If one defendant in a joint

contract and action, can plead a sufficient bar as it respects himself, it will

avail the other defendant, whereas in the case of a joint and several con-

tract, an unsatisfied judgment against one of the debtors is no bar to a sub-

sequent action against the other. The case in the Supreme Court of

the United States, in Sheeby v. MandeviUe, 6 Cranch R. 253. may be

considered as having been completely overruled by our American authori-

ties, long before the same decision against it was made in the English

Court of Exchequer. See Trafton v. United States, 3 Story's R. 616,

confirmation of the case of King v. Hoare.

a Insolvency means the condition of a person unable to pay his debts as

they fall due, or in the usual course of trade and business. Deeds of com-

po sitions with creditors frequently avoid the necessity of a resort to dis
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(1.) The constitution of the United States gave to con-

gress the power to estabhsh uniform laws on the subject

of bankruptcies throughout the United States. Bank-

ruptcy in the EngUsh law has, by long and settled usage,

received an appropriate meaning, and has been consi-

dered to be applicable only to unfortunate traders, or per-

sons who get their livelihood by buying and selling for

gain, and who do certain acts which afford evidence of

an intention to avoid payment of their debts. ^

*390 *The general principle that pervades the Eng-

lish bankrupt system, is equality among creditors

who have not previously and duly procured some legal lien

upon the estate of the bankrupt ; and in order to attain

and preserve that equality, the bankrupt's estate, as soon

as an act of bankruptcy is committed, becomes a com-

mon fund for the payment of his debts, and he loses

charges under bankrupt and insolvent laws. By these contracts, the credi-

tors agree to accept a composition for their debts, on a part of the whole,

and discharge the debtor. They have been termed private bankruptcies,

without the advantages attending a regular commission ; but if thej'^ are

made fairly, and in good faith, and strictly conducted, they are valid in

equity and beneficial to all parties. See the case of Ex parte Vere, and

note Ibid. 19 Vesey, 93. A creditor who does not agree with other creditors

to a composition is not bound ; but if he does consent, an agreement in de-

rogation of the composition is fraudulent in respect to the other creditors,

and void. The composition binds him to good faith. Greenwood v. Led-

better, 12 Price's Exch. Rep. 183. Acker v. Phoenix, 4 Paige's Rep.

305. Jackmau v. Mitchell, 13 Vesey, 581. Ex parte Sadler Sc Jackson,

15 Ibid. 52. Leicester v. Rose, 4 East's Rep. 372. Browne v. Stackpole,

9 iV. H. Rep. 478. See a collection of all the modern cases on the subject,

Petcrsdorf's Abr. vol. vi. tit. Comp. with Creditors, and to the notes added

to the case of Cumber v. Wane, 1 Sir. 425, in Smith's Selection of Leading

Cases, in the Law Library, N. S. vol. 27.

<^ 2 Blacks. Com. 285. 471. The bankrupt act of 6 Geo. IV. enlarged the

description of persons subject to the bankrupt laws, and extended it to per-

sons following the vocation of " victuallers, keepers of inns, taverns, hotels,

or coffee-houses." A bankrupt means a broken up and ruined trader, ac-

cording to the original significaiion of the term ; a person whose table or

counter of business is broken up, Bancus rupius, Story, J., in Everett v.

Stone, 3 Story's Rep. 453.
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the character and power of a proprietor over it. a He
can no longer give any preferences among his credi-

tors, and the race of dihgence between them to gain

advantages is wholly interrupted ; and if the bankrupt

acts fairly and candidly, he will ultimately be relieved

from imprisonment, and even from the obligation of his

debts. In this respect there is a marked diiference in ge-

neral between the bankrupt and insolvent laws, for

while the bankrupt may be discharged from his debts,

the insolvent debtor is usually only discharged from im-

prisonment. But the line of partition between bankrupt

and insolvent laws is not so distinctly marked, as to ena-

ble any person to say, with positive precision, what be-

longs exclusively to the one, and not to the other class of

laws. It is difficult to discriminate with accuracy be-

tween bankrupt and insolvent laws ; and therefore a

bankrupt law may contain those regulations which are

generally found in insolvent laws, and an insolvent law

may contain those which are common to a bankrupt law.*>

The legislature of the Union possesses the power of en-

acting bankrupt laws, and those of the states the power

of enacting insolvent laws ; and a state has like-

wise authority to pass a bankrupt law.c But no state

a The English law carries the lien of the assignees of the bankrupt, back

to the time of the act of bankruptcy committed, so that the sheriff who, on

fi.fa., seizes and sells the goods of the bankrupt before the commission is-

sued, but after the act of bankruptcy committed, and without notice of the

act of bankruptcy, becomes liable in trover to the assignees, inasmuch as

the assignment has relation back to the act of bankruptcy, and vests the

title to the property in the assignees from that time. Cooper v. Chitty, 1

Burr. Rep. 3G. Balme v. Hutton, 1 Crompton ^ Meeson, 262. S. C. 9

Bingham^s Rep. 471. This last decision was made in the exchequer cham-

ber, after a very able and learned discussion, and the rule was considered

as settled, as it had been uniformly recognized and acted upon, ever since

the decision under Lord Mansfield.

k Marshall, Ch. J., in Sturges v. Crowninshield, 4 Whcaion, 195.

c Insolvent laws, quite co-extensive with the English bankrupt system

in their operations and objects, have not been uufrequent in our colonial

and state legislation, and no distinction was ever attempted to be made in

the same between bankruptcies and insolvencies. Story's Com. on Const,

U. S"., vol. iii. p. 11.



390 OF PERSONAL PROPERTY. [Part V.

bankrupt or insolvent law can be permitted to impair the

obligation of contracts : and there must likewise be no

act ofcongress in existence on the subject, conflicting with

such law.a There is this further limitation also on the

power of the separate states to pass bankrupt or insol-

vent laws, that they cannot, in the exercise of that power,

act upon the rights of citizens of other states.^

*391 At present, there is not any bankrupt ^system in

existence under the government of the United

States, and the several states are left free to institute their

own bankrupt systems, subject to the limitations which

have been mentioned.^ The objection to a national

a Sturges V. Crowninshield, 4 Wheaton, 122, See, also, Gibbons v.

Ogden, 9 Ibid. 197. 227. 235. 238. Houston v. Moore, 5 Ibid. 34. 49. 52.

54. These eases have settled the doctrine that the power in congress to

pass bankrupt laws is not exclusive, but the same power may be exercised

by the states respectively, under the restrictions which are mentioned in

the text. Judge Story says, that Judge Washington maintained, at all

times, an opposite opinion in favor of the power being exclusive in congress
;

and he says, that his opinion was known to have been adopted by at least

one other of the judges. Story's Com. on the Const, vol. i. p . 428, note.

Since the passage of the bankrupt act of the United States, in 1841, it has

been decided, that a state insolvent act may exist in full vigor, so far as it

does not impede the operation of the bankrupt law. They do not come in

conflict until the bankrupt law attaches upon the person and property of

the bankrupt, and that is not until it is judicially ascertained that- the peti-

tioner is a person entitted to the benefits of the act by being declared a

bankrupt by a decree of the court. Ex parte, Ziegenfuss, 2 Iredell's N-

C. Rep. 463. This case has been overruled, and I think very justly, in

Griswold v. Pratt, 9 Metcalfs Rep. 16, where it was adjudged that while

a bankrupt law of the U. S. is in force it destroys the validity of the opera-

tion of a state insolvent law, even though no proceedings be had under it

at the time. The one system supersedes the other, for they would in their

proceedings be repugnant to each other.

b Ogden V. Saunders, 12 Wheaton, 213,

c Congress passed an act April 4th, 1800, establishing an uniform sys-

tem of bankruptcy throughout the United States. The act was limited to

five years, and from thence to the end of the next session of congress ; but

the act was repealed within that period, by the act of December 19th, 1803,

and the system was not renewed until 1841.

An effort was made in congress, in the spring of 1840, to re-establish a

uniform system of bankruptcy, and the subject received an able and thorough

investigation and discussion, but congress could not agree on the principles
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bankrupt system consists in the difficulty of defining, to

the satisfaction of every part of the country, the precise

of the system, and the efFort failed. The bill which was reported and de-

bated, enabled debtors of every description and class to take advantage of

it at their option, and to be thereby completely discharged from their debts

without the co-operation or assent of any creditor. Some of the members

of congress were opposed to any bankrupt system on the part of the United

States, as it would enlarge the powers of the federal courts to a great ex-

tent, and lead to the creation of a crowd of officers and agents to adminis-

ter it, and probably to much abuse and corruption. They preferred that

the administration of bankrupt and insolvent laws, should remain with the

state governments. The compulsory process of bankruptcy at the instance

of the creditor was urged by others as essential to the system, and that the

provision should even be extended so as to include corporations, instituted

under state authority for banking, manufacturing, commercial, insurance

and trading purposes. But this last provision was objected to as most in-

expedient, if not absolutely beyond the purview of the constitution. It was

apprehended that such a power would lead to infinite abuse, and become

expensive and extremely oppressive, and would tend to break up all the

raonied and business institutions created under state laws, or render the

power of control of them most formidable and dangerous. The advocates

for the bill contended that bankruptcy was a general term and meant

failure, and was equally applicable to all persons of broken fortunes ; that

the constitution was not intended to be bound to the English system of

bankruptcy, and that congress had the same power as the British parlia-

ment to extend the application of it, and that it might and ought to extend

to all classes of debtors who had become disabled and overwhelmed in the

peculiar and severe calamity of the times ; that though the assent of at

least a majority of the creditors to the debtor's discharge, was deemed by

the New-York board of trade, to be essential to the stability of credit, the

rights of creditors, the claims of justice, and the reputation of the country
;

it was insisted upon, as a compensation for this omission, that the opera-

tion of the act would be useful to creditors, though the debtor should be

enabled to obtain the benefit of a discharge without their consent or action,

for it would put an end to the pernicious practice of giving preference

among creditors, and enable the assets of insolvents to be distributed equally

among the creditors.

The bill was strongly opposed by other members of congress on constitu-

tional grounds reaching to the fundamental principles of the bill. It was
contended that the power given to congress to establish uniform laws on
the subject of bankruptcy, was one incidental to the regulation of com-
merce and applicable only to merchants and traders, or persons essentially

engaged, in various ways and modes, in trade and commerce. That the

term bankruptcy was adopted in the constitution, as it stood defined and
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class of debtors who can consistently with the constitu-

tional jurisdiction of congress over the subject, be made

settled in the English law, where it had a clear and definite meaning ; that

it was universally taken and uuderstood in that sense, contemporaneously

with the adoption of the constitution, and it received that practical con-

struction, and none other, in the bankrupt act of 1800 ; that the English

bankrupt laws discharged the bankrupt from his debts and contracts, and

were coercive on the debtor, and put in action at the instance of creditors,

and at their instance only ; that the proceeding was for the equal benefit

of all the creditors, and its justice and policy, as applicable to that class of

debtors, was founded on the peculiarly hazardous business of trade and

commerce, and the necessity of large credits to sustain an extensive foreign

and domestic trade ; that there was a marked difference between bankrupt

and insolvent laws, in the jurisprudence of England and of America, and

which had been recognized by the supreme court of the United States ; (vide

supra, p. 390 ;) that insolvent laws were left to the cognizance of the in-

dividual states, each of which had its own system of insolvent laws, and

which the bill before the house would entirely supersede, for it was in fact

a general and sweeping insolvent law, and it was apprehended that its

operation on credit, and the popular sense of the legal and moral obligation

of contracts, would be disastrous.

The effort to establish a national bankrupt law was renewed at the

next session of congress and was successful. An act of congress " To es-

tablish a uniform system of bankruptcy throughout the United States,"

was passed the 19th of August, 1841. It was declared to apply to all per-

sons whatsoever residing within the United States, who owed debts, not

created in consequence of a defalcation as a public oflicer, or as executor,

administrator, guardian or trustee, or while acting in any other fiduciary

character, and who should by petition on oath, setting forth a list of their

creditors and an inventory of their property, apply to the district court for

the benefit of the act, and declare themselves unable to meet their debts

and engagements. The act was further declared to apply to all persons

being merchants, or using the trade of merchandise, and all retailers of

merchandise and all bankers, factors, brokers, underwriters or marine in-

surers, owing debts to the amount of ^2,000, who should be liable to become

bankrupts, upon petition of one or more of their creditors to the amount of

$500, provided they had absconded, or fraudulently procured themselves

or their properly to be attached or taken in execution, or had fraudulently

removed, or concealed, or assigned or sold their property. The bankrupt

when duly discharged, was declared to be free from all his debts. The

first provision is a sweeping insolvent law, and applies to all debtors and

upon their own voluntary application ; the second is confined to merchants

and traders, and the act is put in operation only at the instance of the

creditors. The numerous details of the statute, and the many questions
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the objects of it ; and in the great expense, delay and

litigation, which have been found to attend proceedings

in bankruptcy ; and in the still more grievous abuses

and fraud which the system leads to, notwithstanding

the vigilance and integrity of those to whom the admin-

istration of the law may be committed. To show the

subtlety of the English distinctions on this subject, it

may be here observed, that a farmer, a grazier, or drover,

cannot, from their occupations, be bankrupts, for the sta-

tute of 5 Geo. II., ch. 30, exempted them ; and yet, if a

farmer buys and sells apples, or potatoes, or other produce

of a farm, for gain, or manufactures bricks for sale, and

becomes a dealer in such articles, he becomes like any

other trader, subject to the English bankrupt laws.a So

a farmer, who becomes a dealer in horses, for the sak'e of

gain, or an inn-keeper, who sells liquor out of his house

to all customers who apply for it, will become an object

to the bankrupt laws. The question turns upon the per-

which were raised, discussed and decided in the district and circuit courts

of the United States, in the execution of the act, cannot be noticed in the

limited space allowed to this note, nor would they be any longer interesting,

since the entire statute was repealed by congress on the 3d of March, 1843.

The provision in the bankrupt act which rendered it a general insolvent

act, and was the one almost exclusively in operation, gave occasion to

serious doubts, whether it was within the true construction and purview of

the constitution, and it was that branch of the statute that brought the

system, and I think justly, into general discredit and condemnation, and

led to the repeal of the law. In the cases of Kunzler v. Kohaus, and of

Sackett v. Andross, 5 Hill's N. Y. Rep. 317. 327, the constitutionality and

construction of the bankrupt act of congress of 1841 was largely discussed,

and it was held that the voluntary as well as the other branch of the act

was constitutional, and applied as well to debts created before as after its

passage. Mr. Justice Bronson in a very elaborate opinion dissented from

both of those propositions. And Judge Wells of the U. S. district court of

Missouri, in the case of Edward Kleen, 2 N. Y. Legal Observer, 184, after

a very full consideration of the subject, also decided that the provision in

the act of congress of 1841 for the discharge of a voluntary debtor from his

debts and future acquisitions without payment or assent of his creditors was

unconstitutional.

' Mayo V. Archer, Sir. Rep. 513. Wells v. Parker, 1 Term Rep. 34
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son's common or ordinary mode of dealing in the case,

and whether there be any trading carried on ultra his

particular calling as farmer, grazier or drover. a If a man
exercises a manufacture from the produce of his own

land, as a necessary or usual mode of enjoying that pro-

duce, he is not a trader ; but if the produce of his farm

be merely the raw material of a manufacture, and that

manufacture not the necessary mode of enjoying his land,

he is a trader. ^ And if a person use the profession of

a scrivener, receiving other men's money or estates into

his trust or custody, he is a trader, liable to the bankrupt

act of 6 Geo. lY., c. 16. And with respect to the

*392 *infirmities of the English bankrupt system, which

has been the growth of upwards of two centuries,

and been constantly under the review of parliament,

and matured by the talents and experience of a succes-

sion of distinguished men in chancery, we may refer to

the observations of Lord Eldon, when he succeeded to

the great seal, in 1801, who took the earliest oppor-

tunity to express his strong indignation at the frauds

committed under cover of that system. He remarked,

^

that the " abuse of the bankrupt law was a disgrace to

the country, and that it would be better at once to repeal

all the statutes, than to suffer them to be applied to such

' Patman v. Vaughan, 1 Term Rep. 572. Bartholomew v. Sherwood,

Ihid. note. Bolton v. Sowerby, 11 East's Rep. 274. Wright v. Bird, 1

Price's Exch. Rep. 20.

b Wells V. Parker, 1 Term Rep. 34. A planter who gains by the raising

of crops by slave labour, and who has a saw-mill and brick yard as an

appendage to a sugar plantation, ia which he makes for sale planks and

bricks, is not a trader within the bankrupt law of Louisiana, of 1826.

Foucher v. His Creditors, 7 Louis. Rep. 425. In Patten v. Browne. 7

Taunt. Rep. 409, this distinction was taken, that if a farmer buys an ar-

ticle, with the direct object of making a profit upon the resale of it, he is a

trader within the bankrupt laws ; but if purchases be made as ancillary

to the more profitable occupation of the farm, and expenditure of the pro-

duce of it, and mixing it with the produce for that purpose, he is not a

trader.

* 6 Veseyy 1.
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purposes. There was no mercy to the estate. Nothing-

was less thought of than the object of the commission.

As they were frequently conducted in the country, they

were little more than stock in trade for the commission-

ers, the assignee, and the solicitor."a

The respective states, as we have already seen, may

pass bankrupt and insolvent laws. The power given to

the United States to pass bankrupt laws, is not exclusive.

This is now established by judicial decisions ;b and the

exercise of the power residing in the states to pass bank-

rupt and insolvent laws does not impair, in the sense of

the constitution, the obligation of contracts made posterior

to the law.c The discharge under a state law is no bar

to a suit on a contract existing when the law was passed,

nor to an action by a citizen of another state, in the

courts of the United States, *or of any other state *393

than that where the discharge was obtained. The
discharge under a state law will not discharge a debt due

to a citizen of another state, who does not make himself

a party to a proceeding under the law.d It will only op-

a The English bankrupt system has been much improved by the statute

of 6 Geo, IV. ch. 16, which was the consolidation of all the previous sta-

tutes of bankruptcy, and by the act of 1 and 2 William IV. ch. 56. The

improvements have, of course, given more simplicity and uniformity to

the code, and rendered it in several respects more remedial. The systeni

has been thoroughly illustrated by the treatises of Eden, Archbold and

Warrand. On the other hand, the bankrupt law of Scotland is said to have

attained great excellence, by a slow and gradual course of improvement,

suggested in the course of practice, and with the aid of combined wisdom

of lawyers of profound knowledge, and merchantsof large views and great

experience. BelVs Corn. vol. i. p. 17. The French law of bankruptcy in

the commercial code, is said, by M. Dupin, to be complained of equally by

bankrupts and by their creditors.

b See supra, p. 390, note.

c The parties to a contract are supposed to make the contract in re-

ference to the existing laws in relation to the subject matter, and the law

itself becomes a part of the contract. Belcher ads. Commissioners of the

Orphan House, 2 M'Corrf's -S. C. Rep. 23.

d Sturges V. Crowninshield, 4 Wheaton, 122. Ogden v. Saunders, 12

Ibid. 213. Braynard v. Marshall, 8 Pick. Rep. 194. Clay v. Smith, 3
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erate upon contracts made within the state between its

own citizens, or suitors, subject to state power. The

doctrine of the supreme court of the United States, in

Ogden V. Saunders^ is that a discharge under the bank-

rupt law of one country does not affect contracts made or

to be executed in another. The municipal law of the

state, is the law of the contract made and to be executed

within the state, and travels with it wherever the parties

to it may be found, unless it refers to the law of some

other country, or be immoral, or contrary to the policy of

the country where it is sought to be enforced. This was

deemed to be a principle of universal law ; and therefore

the discharge of the contract, or of the party, by the bank-

rupt law of the country where the contract was made, is

a discharge every where. ^ There is not any bankrupt

law, technically so called, existing in New-York ; but

Feters' S. C. Rep. 411. 3 Story's Comm. Const. U. S. p. 252—2.56. Nor-

ton V. Cook, 9 Conn. Rep. 314. Pugh v. Bussel, 2 Blackf. Ind. Rep. 394.

VVoodhull V. Wagner, 1 Baldw. C. C. U. S. Rep. 296. Browne v. Stack-

pole, 9 N. H. Rep. 478. See, also, supra, vol. i. p. 422.

1 Ogden V. Saunders, 12 Wheaton, 213, See, also, Sturges v. Crownin-

shield, 4 Ibid. 122. M-Millan v. M'Neill, Ibid. 209. Le Roy v. Crownin-

shield, 2 Mason's Rep. 161, 162. Pugh v. Bussel, 2 BlacJif. Ind. Rep. 394.

And see Comm. vol. i. p. 419—422. Lord Stair's Insiitutiones, vol. i.

note a. p. 4. by /. S. More, the editor of the edition of 1832. This edition

of that authoritative work of Lord Stair, is rendered very valuable by the

notes and illustrations of the learned editor. It is equally well established,

that the discharge of a contract by the law of a place where the contract

was not made, or to be performed, will not be a discharge in any other

country. In Phillips v. Allen, 8 Larnw. ^ Cress. 477, the discharge of

an insolvent debtor by a Scotch court, was held to be no defence to an ac-

tion brought in England, by an English subject, for a debt contracted in

England ; but the rule would have been different if the creditor had come

in for his dividend under the Scotch law, or the debt had been contracted

in Scotland. The same rule was declared in Van Raugh v. Van Arsdale,

3 Caines' Rep. 154, and it has repeatedly been recognized in England and

Scotland, as well as in this country. See Doug. Rep. 170. 1 H. Black's

Rep. 693. 2 Ibid. 553. 1 East's Rep. 6. 11. 5 Ibid. 124. Lewis v.

Owen, 4 Barnw. ^ Aid. 654. 2 Bell's Comm. 689—691. Woodhull v.

Wagner, 1 Baldwin's C. C. U. S. Rep. 296. Van Hook v. Whitlock, 26

Wendell, 43.
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there is a permanent insolvent law, enabling every debtor

to be discharged from all his debts upon the terms and

in the mode prescribed. The first general insolvent law

of New-York was passed in the year 1784, and altera-

tions and amendments have from time to time been made,

until the system attained all the consistency, pro-

vision *and improvement, that the natm-e of the *394

subject easily admits.

a

Insolvent laws prevail throughout the Union, and con-

stitute a system of an important and interesting charac-

ter and subject to diversified modifications, for the relief

of the debtor. In the states of Maine, New-Hampshire,

Virginia and Kentucky, they are confined to the relief of

debtors charged in execution. In New-Jersey, Delaware,

Maryland, Tennessee, North and South Carolina, Georgia,

a With respect to the operation, value, and policy of the general system

of insolvent law, it is observed by the cliancellor and judges of the su-

preme court of New-York, in a report mads by them to the legislature

January 2'2d, 1819, in pursuance of a concurrent resolution of the two

houses, that "judging from their former experience, and from observation

in the course of their judicial duties, they were of opinion that the insolvent

law was the source of a great deal of fraud and perjury. They were ap-

prehensive that the evil was incurable, and arose principally from the in-

firmity inherent in every such system. A permanent insolvent act, made

expressly for the relief of the debtor, and held up daily to his view and

temptation, had a powerful tendency to render him heedless in the crea-

tion of debt, and careless as to payment. It induced him to place his

liopes of relief rather in contrivances for his discharge, than in increased

and severe exertion to perform his duty. It held out an easy and tempt-

ing mode of procuring an absolute release to the debtor from_his debts
;

and the system had been, and still v;as, and probably ever must be, from

the very nature of it, productive of incalculable abuse, fraud, and perjury,

and greatly injurious to the public morals." See, on this subject, supra,

vol. i. p. 419—422. It was stated by the chief justice, in giving the opi-

nion of the supreme court of the United States, in Slurges v. Crownin-

vshield, 4 Wheaton, 122, that tlie insolvent laws of most of the states only

discharge the person of the debtor, and leave his obligation to pay, out of

his future acquisitions, in full force. The insolvent act of Maryland, of

1774, subjected to the former debts of the insolvent, his future acquisitions

by descent, gift, devise, bequeet, or in a course of distribution. See 3 Harr,

^^ Johns. 61.

Vol. II. 38
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Alabama, Mississippi and Illinois, the insolvent laws

extend to debtors in prison on mesne or final

*395 'process. In Massachusetts, New-York, Connec-

ticut, Rhode-Island, Pennsylvania, Ohio, Indiana,

Missouri, and Louisiana, they are still more extensive,

and reach the debtor whether in or out of prison. » The
insolvent laws of New-York enable the debtor, with the

assent of two-thirds in value of his creditors, and on the

due disclosure and surrender of his property, to be dis-

charged from all his debts contracted within the state,

subsequently to the passing of the insolvent act, and

due at the time of the assignment of his property, or con-

tracted before that time, though payable afterwards>

• The statutes of Connecticut, Ohio, New-Jersey, Pennsylvania, Illi-

nois, North Carolina, Tennessee, Georgia and Missouri, for the relief of in-

solvent debtors, go only to discharge and exempt the person of the debtor

from imprisonment. Statutes of Connecticut, 1838, p. 270. Statutes of

0/a"o, 1831. Statutes of Illinois, ]83S. R. L. of Missouri, 1835. Prince's

Dig. of Statutes of Georgia. 2d edit. 1837, p. 237. 293. Purden's Dig. of

Penn. Laws, 514. Elmer's Dig. 255. R. S. of New- Jersey, 1847, tit. 9.

ch. 1, 2, 3, 4, contains the whole system of provisions for the relief of debt-

ors. North Carolina R. S. vol. 1. 320. Statute Laws of Tennessee, p. 390.

This is understood to be the limitation of insolvent laws in the greater number

of the states. See supra, vol i. p. 420. The new insolvent law of Massachu-

setts, was passed in 1838, granting a complete discharge to debtors, whether

in or out of prison, who comply with its provisions. The application for

reliefmay be made by the debtor, or by certain of his creditors. It applies, of

course, only to contracts made subsequent to its passage, and it resembles

in several of its features, the U. S. bankrupt act of ISOO, and appears to be

cautiously and wisely digested. See infra, p. 522, note. In Vermont, it

is even a constitutional provision that the debtor shall not be continued in

prison, where there is not a strong presumption of fraud, after delivering

up and assigning, bona fide, all his estate for the use of his creditors.

b Laws of N. Y., April I2lh, 1813; February 28th, 1817; February

2Gth, 1823 ; and April 9th, 1833. Under the English insolvent debtor's

act, the discharged insolvent becomes liable to a surety, who pays for him,

after his discharge, an annuity due before. Abbot v. Bruere, 5 Bingham^

N. C. 598. The insolvent laws of New-York have been redigested and

amended, by the N. Y. Revised Statutes, vol. ii. p. 15—23 ;
but the insol-

vent act of April 12th, 1313, is declared to be in force, although consolida-

ted in the Revised Statutes, vol. ii. p. 15—23. See N. Y. R. S., vol. iii. p-
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The creditor who raises objections to the insolvent's dis-
charge, is entitled to have his allegations heard and de-
termined by a jury. The insolvent is deprived of the
benefit of a discharge, if, knowing of his insolvency, or
in contemplation of it, he has made any assignment, sale,
or transfer, either absolute or conditional, of any part of
his estate, or has confessed judgment, or given any secu-
rity with a view to give a preference for an antecedent
debt to any creditor.a The discharge applies to all debts
founded upon contracts made within the state, or to be
executed within it

; and from debts due to persons resi-
dent within the state at the time of the publication of
notice of the application for a discharge

; or to persons
not residing within the state, but who united in the peti-
tion for his discharge, or who accept a dividend from his
estate. The discharge hkewise applies to all liabilities^

incurred on contracts made after January 1st, 1830, by
making or endorsing any promissory note or bill of' ex-
change prior to his assignment, or incurred by rea-
son of payments by any other party *to the paper, *39&
made prior or subsequent to the assignment. The
discharge likewise exonerates the insolvent from arrest
and imprisonment thereafter, upon all debts existing pri-
or to the assignment. Any fraud whatever, in relation

647. It appears notwithstanding that dictum of the revisers, that the gen-
eral insolvent act of 1813, and all the acts amending the same are in force
only m a very modified, if in any degree; for under the general repealing act,N Y. R. S., VOL iii. p. 133. sec. 115, and Ibid. p. 154. sec. 549, so much of
themsolvent act of iyi3, and the acts amending it, as are not, and also-
that are, consolidated and re-enacted in the Revised Statutes, are repeal-
ed

! The system has been improved by more effectual provisions against
fraud and abuse.

- N. Y. Revised Statutes, vol. ii. p. 20. sec 24. By the laws of Louisi-
ana, an insolvent debtor cannot give preference. Hodge v. Morgan, 14
Martin's Louis. Rep. 61. By the insolvent act of Pennsylvania, of IGth
June, 1836, the insolvent debtor is deprived of the benefit of the act, if it ap-
pears that the insolvency arose from losses by gambling, or by the purchase
of lottery tickets.
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to any proceedings under the statute, or its requisitions,

renders the discharge null and void.^

a N. Y. Revised Statutes, vol. ii. p. 15—23. The fraud that goes to de-

feat the relief under the insolvent laws of Pennsylvania, is the fraudulent

concealment or conveyance of the estate, and not the fraudulent means

by which the insolvent acquired possession of property, nor his unprinci-

pled and extravagant waste of it. Case of Benney, 1 Ashmead's Rep. 261,

In England, by the statutes of 1 Geo. IV., 3 Geo. IV., and 5 Geo. IV.,

the system of their insolvent laws was new modelled and greatly improved,

and placed under the jurisdiction of the insolvent's court. The insolvent

acts in England were consolidated by statute 7 Geo. IV. c.57, and greatly

amended by statute of 1 and 2 Vict. c. llO. They apply to persons in

actual custody for debt, and the estate is vested in assignees, and the pri-

soner or his creditors may petition for an order to vest his estate in assign-

ees. The main object of the last statute was to abolish imprisonment for

debt on mesne process, except where fraud can be shown. It is, in many

of its provisions, analogous to their bankrupt system. Voluntary prefer-

ences, by the insolvent, before or after imprisonment, are declared fraud-

ulent. For debts fraudulently, improvidently, or maliciously contracted,

and for damages arising upon torts, or acts ex delicto, the insolvent is lia-

ble to close imprisonment, and to be deprived of his discharge for a

period not exceeding two years. The discharge only protects the person

from imprisonment, and does not protect the future acquisitions and

property of the debtor ; and the act enables the creditor to reach suck pro-

perty, whether in the funds, or existing as choses in action, or held in

trust. In 1844, by 7 and 8 Vict. ch. 96, the English insolvent law was

further meliorated and improved. Imprisonment in execution was by sta-

tute abolished as to all debts not exceeding X20, and every debtor may be

released from his debts upon surrender of his property, and without any

imprisonment, be his debts of whatsoever amount, if he applies for the

benefit of the act while at liberty, and before execution. The assignment

of the debtor's property includes all his estate real and personal, at home

and abroad, which is vested, or which may in future revert, descend, or

come to him, by purchase, will, or otherwise, before he shall have obtained

the final order of discharge, and also all debts due to him before such or-

der, (wearing apparel, bedding, and implements not exceeding £20,

excepted.) It was further declared that after the final order to be given

on the fair surrender of his property, the future acquired property of the

debtor was not to be taken. But much complaint is made in England by

merchants and traders against the operation of iheir bankrupt and insolvent

laws, as being a fruitful source of fraud and abuse ; and the true cause of

the evil is said to be the abolition of arrest on mesne process. It is propo-

sed to restore arrest on mesne process, guarding it carefully against abuse.

AblU for that purpose W£W iLtroiucci into parliament in 1846. It is likewise
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*(2.) There are other provisions belonging to the in-

solvent system, which are exclusively applicable to im-

prisoned debtors, who may, in all cases free from fraud,

be discharged from prison, and exempted from future

arrest, without the hazard of any constitutional objec-

tion. Imprisonment is no part of the contract, and

simply to release the prisoner does not impair its obli-

gation, but leaves it in full force against his pro-

proposed in the English discussions, and with much plausibility, if not reason,

to abolish all process against goods and chattels, except in bankruptcy, and as

a substitute, to extend the bankrupt laws to all classes of debtors. See the

London Law Review for Nov. 1846, p. 87—99, where the subject is consi-

dered at large. See vol. i. p. 422, as to the efFect of the cessio bonorum in

the civil law, and to which our insolvent laws are analogous. The learned

commentator on the Partidas, (Greg. Lop. Gl. 3,) as cited in a note to the

Institutes of the Civil Law of Spain, by Aso & Manuel, (b. 2. tit. 11. ch.

3. sec. 2. n. 49,) says that the future acquirements of the debtor would not

be liable under the cessio bonorum, in the case of a compulsory cession,

and in any case sufficient must be left for the debtor to live upon, ne egeat.

The laws of the individual slates, on the subject of bankrupt and insol-

vent debtors, have hitherto been unstable and fluctuating ; but they will

probably be redigested, and become more stable, since the decisions of the

supreme court of the United States have at last defined and fixed the line

around the narrow enclosure of state jurisdiction. The commissioners ap-

pointed to revise the civil code of Pennsylvania, in their Report, in Janu.

ary, 1835, p. 52, 53, complain, in strong terms, of the existing state of

things. Congress will not exert their constitutional power, and pass a

bankrupt law, and no state can pass a bankrupt or insolvent law, except so'

far as regards their own citizens ; and even then, only in relation to con-

tracts made after the passage of the law. Foreign creditors, and creditors

in other states, cannot be barred, while state creditors may be. The

former preserve a perpetual lien on after- acquired property except so far

as the statutes of limitations interpose. State bankrupt and insolvent laws

cannot be cherished under such inequalities. A difficulty exists in Massa-

chusetts in respect to their attachment and insolvent laws. The process

of attachment of the goods of the debtor on mesne process in that state,

has existed since 1789, but their insolvent law dissolves the attachment on

the debtor being placed under the operation of that system, either by his

voluntary act or by the act of his creditors, and which system aims at

equal distribution among the creditors. Creditors suing in the federal

courts are said to hold their attachments without having them dissolved,

as they are in the state courts by the force of the provision in their insol-

vent system. The Law Reporter for March, 1846, p. 524.
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perty.a *The English process of execution against the

body, (and which we have generally followed in this

country,) is intended to confine the debtor until he satis-

fies the debt. It is not a satisfaction strictly, but a

means to procure it ; though the languige of the wiit

directs the defendant to be imprisoned to satisfy the plain-

tiff" for his debt.b In Scotland, the imprisonment on exe-

cution is avowedly to enforce payment, and the discovery

of funds
;
and it does not, like the English imprisonment,

preclude an execution concurrently against the property.

The Scottish law of imprisonment for debt is slow, cautious

and tolerant in its operation. c In this country, the progress

of public opinion is rapidly tending to enlarge the remedies

^gainst property, and to abolish imprisonment for debt,

* Mason v. Haile, 12 Wheaton, 370. Marshall, Ch. J., 4 Wheaton, 201.

Beers v. Houghton, 9 Peters' U. S. Rep. 329. The insolvent law of New-
York, in its application to imprisoned debtors, and as it existed prior to

A.pril, 1831, and April, 1840, may be seen in the N. Y. Revised Statutes,

Tol. ii. p. 24. 39. But since imprisonment for debt in New-York is now

essentially abolished, a detail of the provisions of that system is no longer

requisite.

b Imprisonment on ca. sa. is no extinguishment of a lien by mortgage

for the same debt. Davis v. Battine, 2 Russ ^ Mylne, 76. It was said

ty the court, in Sir William Herbert's case, (3 Co. 11,) that at common
law, and prior to the statutes of Hen. III., Ed. I. and III., the body of

the debtor was not liable to execution for debt, except in cases of injuries

accompanied with force, and for the king's debts. Sir William Blackstone,

vol. iii. p. 281, has followed that opinion, and Sir Francis Palgrave, who

has examined with great research the Anglo-Saxon institutions, says that

no arrest of the person was allowed at common law, except when justified

"by a breach of the peace, or a contempt of the king's authority. The

Anglo-Saxon or Teutonic law gave a distringas on neglect to obey a

summons, by which the defendant's goods and chattels were seized a8

pledges to compel his submission to the judgment of the court. Rise and

Progress of the English Commonwealth, vol. i. 181. But this position

appears from Bracton, and from the history of legal process, as detailed

by Mr. Reeves, to be unfounded, if we consider the common law as it ex-

isted as early as the reign of Henry III. Sir F. Palgrave refers to the

Anglo-Saxon common law. Bracton, 440, 441. 2 Reeve's Hist. Eng.

Law, 439, 440.

< 1 Bell's Com. 7. 2 Ibid. 537.
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except where the judgment is founded upon tort, misfea-

sance or fraud.

a

« In New-York, by the act of April 26, 1831, ch. 300, and which went

mto operation on March 1st, 1832, arrest and imprisonment on civil pro-

cess at law, and on execution in equity founded upon contract, were abol-

ished. The provision under that act was not to apply to any person who
should have been a non-resident of the sta^ for a month preceding

;
(and

even this exception was abolished by the act m' April 25th, 1840,) nor to pro-

ceedings as for a contempt to enforce civil remedies ; nor to actions for fines

and penalties, nor to suits founded in torts, 7 HilVs Rep. 578 ; or on

promises to marry ; or for moneys collected by any public officer ; or for

misconduct or neglect in office, or in any professional employment. The
plaintiff, however, in any suit or upon any judgment or decree, may apply

to a judge for a warrant to arrest the defendant, upon affidavit stating a

debt or demand due to more than ^50 ; and that the defendant is about to

remove property out of the jurisdiction of the ccrurt, with intent to defraud

his creditors ; or that he has property or rights in action which he fraud-

ulently conceals ; or public or corporate stock, money" or. evidences of

debt, which he unjustly refuses to apply to the payment of the judgment

or decree in favour of the plaintiff; or that he has assigned, or is about to

assign or dispose of his property, with intent to defraud his creditors ; or

has fraudulently contracted the debt, or incurred the obligation respecting

which the suit is brought. If the judge shall be satisfied, on due exami-

nation of the truth of the charge, he is to commit the debtor to jail, unless

be complies with certain prescribed conditions, or some one of them, and

which are calculated for the security of the plaintiff's claim. Nor is any

execution against the body to be issued on justice's judgments, except in

cases essentially the same with those above stated. To be a resident of the

state within the meaning of the act of 1831, it was held that the person

must have a fixed abode, and an intention to remain and settle, and not be a

transient visitor. Frost v. Bri.sbin, 19 Wendell, 11. But this decision

ceases now to be of any application, inasmuch as the exception itself is

repealed!^ By the N. Y. act of 1846, ch. 150, the defendant is liable for

imprisonment as in actions for wrong, if he be sued and judgment pass

against him in actions on contracts for monies received by him, (and it ap-

plies to all male persons) in o. fiduciary character.

The legislature of Massachusetts, in 1834 and 1842, essentially abol-

ished arrest and imprisonment for debt, unless on proof that the debtor was

about to abscond. As early as 1790, the constitution of Pennsylvania

established, as a fundamental principle, that debtors should not be contin-

ued in prison after surrender of their estates, in the mode to be prescribed

by law, unless in cases of a strong presumption of fraud. In February,

1819, the legislature of that state exempted women from arrest and im-
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*The assignment of the insolvent passes all his inter-

est, legal and equitable, existing at the time of executing

prisonment for debt ; and this provision as to women, was afterwards

applied in New-York to all civil actions founded upon contract. (N. Y.

Revised Statutes, vol. ii, p. 249. 428.) A provision to that effect had been

recommended to the legislature, by the chancellor and judges, in January,

1819. Females were first exempted from imprisonment for debt in Loui-

siana and Mississippi ; and imprisonment for debt in all cases free from

fraud is now abolished in each of those states. The commissioners in

Pennsylvania, in their Report on the Civil Code, in January, 1835, re-

commended that there be no arrest of the body of the debtor, on mesne
process, without an affidavit of the debt, and that the defendant was a

non-resident, or about to depart without leaving sufficient property, ex-

cept in cases of force, fraud, or deceit, verified by afiidavit. This sugges-

tion was carried into effect by the act of the legislature of Pennsylvania of

July 12, 1842, entitled " An act to abolish imprisonment for debt and to

punish fraudulent debtors." In New-Hampshire, imprisonment on mesne

process and execution for debt, existed under certain qualifications until

December 23, 1840, when it was abolished by statute in cases of contracts

and debts, accruing after the 1st of March, 1841. In Vermont, im-

prisonment for debt, on contracts made after 1st January, 1839, is abol-

ished, as to resident citizens, unless there be evidence that they are about

to abscond with their property ; so also the exception in Mississippi applies

to cases of torts, frauds, and meditated concealment, or fraudulent disposi-

tion of property. Laws of Mississippi, by Alden & Van Hoesen, 1839,

p. 511, 512. 915, 916. In Connecticut, imprisonment for debt on contract,

is abolished, except in the usually excepted cases of fraud, &c., by statute

of June 10, 1842. In Indiana, (R. S. 1838,) prison bounds for debtors are

declared to be co-extensive with the county. This is reducing imprison-

ment to the mere vox et prcEterea nil. In Alabama, by statute of 1st.

Feb. 1839, imprisonment for debt is abolished except in cases of fraud.

In Tennessee, by statute of 1831, ch. 40, and of January, 1840, no ca.

«a. can issue to imprison for debt, without an affidavit that the defendant is

about to remove, or has removed his property beyond the jurisdiction of the

court, or that he has fraudulently conveyed or concealed it. A similar law

was passed in Ohio and in Michigan, in 1838 and 1839. The power of im-

prisonment for debt, in cases free from fraud, seems to be fast going into

annihilation in this country, and it is considered as repugnant to humanity,

policy and justice. In addition to the states of Massachusetts, Neic-Hamp-
ahire, Vermont, Connecticut, New-York, New-Jersey, Pennsylvania,

Michigan, Ohio, Tennessee, Mississippi, Louisiana and Alabama already

mentioned, imprisonment for debt is abolished in Delaware, Florida, Wis-

consin, and Iowa, with the usual exception of all or most of the cases of

contempts, fines and penalties, promises to marry, moneys collected by
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the *assignment, in any estate, real or personal ; but no con-

tingent interest passes, unless it shall become vested within

public officers, misconduct in office and frauds. By the new constitution

of New-Jersey in 1844, imprisonment is abolished in actions for debt, or on

any judgment upon contracts, unless in cases of fraud. But imprisonment

for debt is still retained under mitigated modifications in Maine, Rhode-

Island, Maryland, Virginia, N. and S. Carolina, Georgia, Arkansas,

Kentucky, Missouri, Illinois, Indiana, and the District of Columbia.

See Kinne on Imprisonments for Debt, New-York, 1842. Act of Con-

gress, March 3d, 1843, ch. 98. The constitution of Rhode Island of

1842, and which went into operation in May, 1843, declares thai the person

of a debtor, where there is not strong presumption of fraud, ought not to be

continued in prison, after he has delivered up his property for the benefit of

his creditors. An act of congress of 14th January, 1841, abolished imprison-

ment for debt under process in the federal courts, in all cases in which,

by the laws of the state in which the court is held, such imprisonment has

been abolished. In 1838, an act was passed by the British parliament, 1

and 2 Vic. c. 110, abolishing imprisonment for debt on mesne process,

except under special order, when the debtor is about to abscond, and re-

quiring the remedies against property to be exhausted before it can be per-

mitted on final process. The execution against the debtor's property,

reaches the whole profits of the real estate, instead of a moiety as before,

and money or bank notes, checks, bills of exchange, promissory notes,

specialties, and other securities for money, may be taken on fieri facias.

So stocks, funds, or annuities, or any stock or shares in any public compa-

ny, may be attached for the payment of the judgment creditor. The cre-

ditor has full power over all the debtor's property, and the latter is also

liable, as before, to eventual imprisonment on execution.

But it is understood that the English commissioners, appointed to in-

quire into the laws affecting bankrupts and insolvents, have recently (1840)

made an interesting report on the subject, in which they condemn as unjust

and impolitic the existing laws, holding the future acquired property of in-

solvent debtors who are discharged, liable for their pre-existing debts ; and

they recommend that this distinction between the operation of bankrupt

and insolvent laws be abolished ; and also, that imprisonment for debt, on

final process by ca. sa., except in special cases, b^^ also abolished. In 1842

the cessio bonorum act was introduced into the British parliament by Lord

Brougham, abolishing virtually the practice of imprisonment for debt. In

April, 1844, Lord Cottenham introduced a bill into the House of Lords, for

abolishing entirely imprisonment for debt on mesne process and on execu-

tion, in cases free from fraud or violence, and that the discharge of insol-

vents as well as bankrupts should protect all after acquired property. It

was during the Samnite war that the Roman law was passed prohibiting

personal slavery for debt, and confining the creditor's remedy to the pro-
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three years after making the assignment and then it passes.

&

This I apprehend to be the general effect of the assignment,

in every state, and under the Enghsh law. Possibilities,

coupled Avith an interest, are assignable, but not bare pos-

sibilities, such as the expectancy of an heir.b The as-

signment does not affect property held by the debtor in

trustc nor does the assignment by the insolvent husband

affect the property settled to the separate use of the wife,

free and clear of her husband. ^ It has been repeatedly

held, that the insolvent's discharge applied only to debts

existing Avhen the petition, inventory, and schedule of

debts were presented, and not so as to cover debts contract-

ed between that time, and the time of the discharge.

The distinction is founded on obvious principles of jus-

tice
;
for the computation of the amount of the debts and

creditors, is founded upon the inventory and schedule ac-

companying the petition, and the assignment and dis-

charge relate to them.e It is likewise the general po-

*401 licy of all insolvent *laws, to distribute the proper-

perty of the debtor, but the insolvent debtor nevertheless forfeited all his

political rights. Dr. Arnold's Hist, of Rome, vol. 2, 277.

" N. y. Revised Statutes, vol ii. p. 21. The English bankrupt laws

have a more extensive and strict operation upon the bankrupt's property
;

for the assignment, whenever made by the commissioners, operates by re-

lation, so as to carry to the assignees all the property which the bankrupt

had at the time of the commission of an act of bankruptcy. Vide supra,

p. 390, n. The bankrnpt is incapable of affecting his estate by any act of

his, after an act of bankruptcy, though before the issuing of the comrais-

fiion. Combe v. Bruges, 13 Price's Exch. Rep. 137.

b Carlton v. Leighton, 3 Merivale's Rep. 667. Comegys v. Vasse, 1

Peters' U. S. Rep. 193. 230.

e Kip V. Bank of New-York, 10 Johns. Rep. 63. Dexter v. Stewart, 7

Johns. Ch. Rep. 52. Yates & M'Intyre v. Curtis, 5 Mason's Rep. 80.

d Adamsou v. Armitage, Cooper's Eq. Rep. 283. WagstafFv. Smith, 9

Vesey, 520. See Mr. Ingraham's View of the Insolvent Laws of Penn-

sylvania, 2d edit. 223—227.

* Ernest v. Sciaccaiuga, Cowp. Rep. 527. Pease v. Folger, 14 Mass.

Rep. 264. M'Neilly v. Richardson, 4 Cowens Rep. 607. Ingraham on

Insolvency, 168, 169.
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ty assigned rateably among all the creditors, sub-

ject, nevertheless, to existing legal liens, and priorities

existing before the asssignment ;a and under the New-

York insolvent laws, a creditor cannot become a peti-

tioning creditor in respect to any debt secured by a le-

gal lien, unless he previously reUnquishes that lien for

the general benefit of the creditors.^

(3.) The case of absconding and absent debtors may

be referred to this head of insolvency. The attachment

law of New-York, (like insolvent acts, and the acts for

the relief of debtors from imprisonment,) is a legal mode

by which a title to property may be acquired by opera-

tion of law.c When the debtor, who is an inhabitant of

New-York, absconds, or is concealed, a creditor resident

within or out of the state, to whom he owes one hundred

dollars, or any two, to whom he owes one hundred and

fifty dollars, or any three, to whom he owes two hundred

dollars, may, on application to a jwdge or commissioner,

and on due proof of the debt, and of the departure or con-

cealment, procure his real and personal estate to be at-

tached ; and, on due public notice of the proceeding, if

the debtor does not, within three months, return, and sa-

tisfy the creditor, or appear and offer to contest the fact

of having absconded, or offer to appear and contest the va-

lidity of the demand, and give the requisite security, then

trustees are to be appointed, who become vested with the

debtor's estate ;
and they are to collect and sell it, and

settle controversies, and make dividends among all his

» This is the case in most, and perhaps now in all the states, tliongh

equality of distribution was understood not to exist some few years

past in Maine, New-Hampshire, and Vermont, and that the race of dili-

gence among creditors was kept up.

b N. y. Revised Statutes, vol. ii. p. 36. 46. Ilarth v. Gibbes, 4 M'Cord't

Rep. 8.

c N. Y. Revised Statutes, vol. ii. p. 3—14. The provisions of the

statute are minute and full of details, and a general outline only is given in

the text. See also N. Y. Statute of May 8lh, 1845, ch. 153 amending the
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creditors in the mode prescribed. From the time of the

notice, all sales and assignments by the debtor are de-

clared to be void. a If the debtor resides out the state,

and is indebted on a contract made withui the state, or

to a creditor residing within the state, although upon

a contract made elsewhere, his property is lia-

*402 ble to be attached and *sold in like manner

;

but the trustees are not to be appointed until

nine months after public notice of the proceeding.^ Per-

ishable goods, other tlian vessels, when attached under

the absconding debtor act, may be immediately sold and

converted into money ; and if the sheriff, under the at-

tachment, seizes property claimed by third persons, he is

to summon a jury, and to take their inquisition as to the

title to the property claimed. If any American vessel

belonging to the debtor be attached under these proceed •

ings, it may be released on the claimant of the vessel

giving security to pay the amount of the valuation of the

vessel to the trustees or to the debtor, as the case may
be ; and if it be a foreign vessel, claimed by a third per-

son, the attaching creditor must give security to prosecute

the attachment, and pay the damages, if it should ap-

pear that the vessel belonged to the claimant.

It has been decided, that a creditor, having an unli-

quidated demand resting in contract, is a creditor within

the absconding debtor act, and competent to apply for the

attachment. c It was formerly held, that the creditor who
instituted proceedings against an absconding debtor,

a The colony act of New-Brunswick transfers to the trustees all rights

to action of the debtor existing at the time of their apppointment. Ritchie

V. Boyd, Kerr's N. B. Rep. 264.

b The personal representatives of a deceased debtor are not liable to be

proceeded against, under the attachment laws, in New-York. Jackson v.

Walworth, 1 Johns, Cas. 372. In the matter of Hurd, 9 Wendell, 465.

But the proceedings by attachment may be instituted by assign ees of the

debt in their own names. Beasley v. Palmer, 1 Hiirs Rep. 482.

e Lenox v. Howland, 3 Caines' Rep. 323. This was under the act of

1801, and the N. Y. Revised Act of 1830, covers the very case.



Lee. XXXVII.] OF PERSONAL PROPERTY. 402

must be a resident within the state ;a but the statute de-

clares, that any creditor residing in or out of the slate,

shall be deemed a creditor within the act, and he may-

proceed by attorney. Under the former statute laws of

New-York, the process by attachment did not>pply in

the case of a foreign creditor against a debtor residing

abroad, and whose debt was not contracted within the

state.tJ The same provision still exists under the new re-

vised statutes. Any creditor may proceed against an

absconding, or concealed debtor, being an inhabitant of

the state, or against any non-resident debtor, if the »

contract was made in New-York ;
but if *the con- *403

tract was made elsewhere, then the creditor must

be a resident of the state.c

• Case of Frltzgerald, 2 Caines' Rep. 318.

b Ex parte Schroeder, 6 Cuwen's Rep. 603.

« N. Y. Revised Statutes, vol. ii. p. 3. sec. 1, 2. 6. 7. Laws of N. Y.

May 8th, 1845, ch. 153. Fitch's case, 2 Wendell, 219. In the matter of

Brown, 21 lb. 316. The attachment process for reaching the property of

absconding and absent and non-resident debtors, was a favourite measure

of justice with the colonial legislatures ; but in respect to non-resident

debtors, it was strongly opposed by the governor and council in some of

the states, as being different from the mode of recovery allowed in like

cases in England. Royal instructions were communicated to the colonial

governors, to refuse assent to such attachment laws, and the subject was

for some lime a matter of discussion and warmth between the governor

and house of assembly of North Carolina. The great objection, on the

part of the executive power, was, that the attachment laws, as contended

for by the colony, did not place the English and American creditors on an

equal footing, but allowed the American creditor the preference, in like

manner as if he had obtained for his own benefit a judgment and execu-

tion. 2 Martin's Hist. N. C. 302. Attachment laws against the properly

real and personal, of absconding and non-resident debtors, prevail through-

out the several United States ; but these statute laws are not uniform on

this point.

In England, the proceeding by foreign attachment is used in London,

Bristol, Liverpool and Chester, but it has fallen into disuse in Oxford,

Exeter and other places.

In the New-England States the trustee process has in many respects

the operation of the domestic as well as foreign attachment, and it operates

in a greater or less degree upon persons as well as property. The strict
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Debtors imprisoned in New-York in a state prison for

a term less than their natural hves, or imprisoned in any

trustee process extends to the goods, effects and credits of the principal

debtor, in the hands of his agent, trustee, or debtor, and who, as trustee, is

•ummoned to appear and answer. The first process in civil actions against

the debtor is not only to compel appearance, but to attach the goods and

estate of the debtor, and hold them in pledge to pay the debt or damages

recovered. The strict trustee process does not extend to the real estate in

the hands of the trustee. {Cushing's Treatise on the Trustee ProcesSr

1833. p. 4— J 6.)

•^ The Massachusetts Revised Statutes, of 1P35, part 3. tit. 4. ch. 109,

contain very specific, minute, and remedial provisions relative to the poccss

offoreign attachment, or trustee process. All personal actions, except

detinue and replevin, and actions sounding in tort, may be commenced by

this process, which authorizes the attachment of the goods and estate of the

principal defendant in his own hands, and also in the hands of trustees, or

garnishees. Every person having goods, efi^ects, or credits of the defendant

entrusted or deposited in his possession, may be summoned as a trustee^

and the property in his hands attached and held to respond the final judg-

ment in the suit. But there are limitations to the demands attachable by

the trustee process: (1.) No person is to be adjudged a trustee, by reason

of having drawn, accepted, made, or endorsed any negotiable bill, draft,

note, or other security
; (2.) nor by reason of any money or other thing

received or collected by him as sheriff, or other officer, by execution or

^other process in favour of the principal defendant
; (3.) nor by reason of

any money in his hands, and for which he is accountable, as a public offi-

cer, to the principal defendant
; (4.) nor by reason of any money or other

thing due from him to the principal defendant, unless due absolutely, and

without depending on any contingency : (5.) nor by reason of any debt due

from him on a judgment, so long as he is liable to an execution on that

judgment, (6) nor as guardian for the debts of his ward. If a legacy ac-

crue to the wife during coverture, it is like her choses in action liable to be

attached by the trustee process, at the suit of a creditor of the husband,

though not reduced to possession by him. Holbrook v. Waters, 19 Pick.

Rep. 354. Gassett v. Grout, 4 Metcalfs Rep. 486. By the act of 1838,

ch. 163, authorizing proceedings against insolvent debtors, upon their vol-

untary application or upon the application of a creditor, the proceedings

are confined to resident debtors. Claffin v. Beach, 4 Metcalf Rep. 392.

In Maine, the law concerning foreign attachment is essentially the sam&

under the act of February 28th, 1821, ch. 61, and the several subsequent

acts in addition thereto. The statute of 1835, ch. 188, gave the trustee

process against third persons holding the debtor's property by way of mort-

gage or pledge. The proceedings against trustees of debtors are of the

same import, in New -Hampshire, by the act of July 3d, 1629. The pro-
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penitentiary or county jail for a criminal offence, for a

term more than one year, are liable to the like proceed-

cess reaches debts, choses in action, stocks, &c., in the hands of third per-

sons. So, also, mVermont, by the several statutes of October 1st, 1797,

November 10th, 1807, November 6th, 1817, and November 10th, 1830,

the trustee process is given to creditors against persons possessed of money,

goods, chattels, rights, or credits of concealed or absconding debtors, or of

debtors residing out of the state, or removed out of the state leaving effects

within it. The Revised Statutes of Vermont, 1839, p. 188. It has how-,

ever been held, and very justly, that a person residing out of the state, ?ind

coming within it for a temporary purpose, is not liable to be summoned aW

a trustee, of an absconding, concealed, or absent debtor. Baxter v. Vin-

cent, 6 Vermont Rep. 614. The same principle applies to the trustee pro-

cess in Massachusetts. Ray v. Underwood, 3 Pick. Rep. 302. From the

time of service of process on the trustee, it fixes the property or debt in his

hands, as a stake-holder for the party ultimately entitled. But it will not

hold choses in action previously assigned with notice. The attaching credi-

tor acquires priority according to the order of time. The Massachusetts

practice in respect to the trustee process, goes further than that of Con-

necticut or Vermont, and gives it against any person as the trustee of his

resident neighbour. Leach v. Cook, 1 Shawns Vermont Rep. N. S. 239.

Neither in Vermont or Ohio can the foreign attachment be sustained, un-

less all the debtors are non-residents or have absconded. Leach v. Cook,

supra. Taylor v. M'Donald, 4 Ohio Rep. 149.

In Connecticut, the effects and debts of absconding, or absent or non-

resident debtors, in the hands of any agent, factor, trustee or debtor, may
be attached by any creditor by the process of foreign attachment. Sta-

tutes of Connecticut, 1838, p. 287. But choses in action, as notes not ne-

gotiable, are not goods and chattels liable to the process of foreign attach-

ment, or liable to be sold on execution. Fitch v. Waite, 5 Conn. Rep.

117. Grosvenor v. F. & M. Bank, 13 Ih. 104. It lies, also, against debt-

ors imprisoned for debt, who shall not, within three months, be admitted

to take the poor man's oath ; and debtors discharged from imprisonment

are to be deemed absconding debtors, so as to allow the creditor to proceed

against their goods and effects in the hands of their attorney, agent, trus-

tee or debtor. Statutes of Conn. 1638, p. 293, 294.

In Rhode Island, under the statute of January, 1823, the trustee pro-

cess lies against the attorney, agent, factor, trustee, or debtor of absent,

or non-resident, or concealed debtors ; and also against the personal estate

of any incorporated company established without the state, and being in-

debted, and having personal estate in the possession of any person or cor-

porate body within the state. Seamen's wages are exempted from tiie at-

tachment process, prior to the termination of the voyage.

En New-Jersey, the attachment issues by any creditor, foreign or do-
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ings against their estates as in the case of absconding

debtors. a The court in which proceedings under the

mestic, against absconding or non-resident debtors, and the statute is very

provisional, and is construed liberally for the benefit of creditors. The at-

tachment becomes a lien from the time of executing the same. It reaches

all the debtor's property and effects, in the possession of the garnishee, or

debtor's debtor. The property attached is distributed rateably, among all

the creditors who come in on due notice ; and in this respect, it resembles

the New-York attachment law. Elmer's Digest, 20—31. R. S. New-

Jersey, 1847, p. 48.

f In Pennsylvania , the process of domestic attachment, is provided by

statute against absconding and concealed debtors, and resident debtors who

are absent. Trustees are appointed and the proceeds rateably distributed

among all the creditors who come in and prove their demands. Purdon'a

Digest, 277. 282. The process oiforeign attachment, is for the exclusive

benefit of the attaching creditor, and it may issue at the suit of any credi-

tor, resident or non-resident. MuUiken v. Aughinbaugh, 1 Penn. Rep-

Ill. It issues against the estate, real and personal, of non-resident debt-

ors, and of debtors confined for crimes. Process may be awarded against

any person who has property or effects, or money of the debtor in possess-

ion, and the attachment binds all the estate, real and personal, of the debt-

or, in his own hands, or in those of his trustee, debtor, or garnishee. Purdon's

Dig. 45, 46. 435. The foreign attachment can only be sued out against

a debt presently demandable, but a domestic attachment like a commis-

sion of bankruptcy under 6 Geo. IV. can be sued out for a debt not due,

for it is a process of distribution among creditors, 4 Watts <f Serg. 201.

But under the attachment laws of Pennsylvania, stock of the United States

standing in the name of the debtor on the books of the treasury, cannot be

attached. Neither the United States nor the officers of the treasury in their

official capacity, are amenable to the process of law or equity. Opinions

of the Attorneys General, vol. i. 657—665. The very clear and able argu-

ment of Mr. Wirt, the Attorney General, would seem to be equally appli-

cable to the laws of every stale, and the only limitation to the principle is,

where the United States held the stock as stakeholders ready to pay to the

rightful claimant, and a voluntary submission on terms to the process is

recommended to have the rightful claim judicially ascertained.

In Ohio, the process of attachment lies at the instance of any creditor,

resident or non-resident, and whether the debtor has absconded or is a

non-resident ; and the statute regulates proceedings against the garnishee,

in whose possession the property may be, or who owes money to the origi-

nal debtor. Chase's Statutes of OAzo, vol. ii. p. 1321 ; and in Indiana

and Illinois, the foreign attachment lies against the estate of non-resident

» N. Y. Revised Statutes, vol. ii. p. 15.
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absconding debtor act are pending, has an equitable ju-
risdiction over all claims between the trustees and the

debtors, and against their efFects and property in the hands of a g-arnishee,
and the proceeding is for the benefit of the plaintiff; but in Illinois if the'

process be against the estate of a non-resident debtor, the creditor must be
a resident. Revised Laws of Indiana, edit. 1838, p. 73—79. Revised
Laws of Illinois, edit. 1833, p. 82, 83. So, in Maryland, under the act
of 1825, the creditor must be a resident of the United States. Wever v.

Baltzell, 6 Gill. ^ Johns. 335. Baldwin v. Neale, 10 Id. 274. The laws
of several of the states are restrictive, as to the character of the plaintiff.

lu North Carolina, and Tennessee, the creditor, in the case of an abscond-
ing debtor, need not be a resident, but in the case of an attachment against
a non-resident debtor, he must be. 1 Minor's Ala. Rep. 14. 69. North
Carolina, stat. 1777, ch. 115. N. C. Revised Statutes, vol. 1. 71. Ten-
nessee act of 1794, 1 Yerger's Rep. 101. 6 Ibid. 473. By the old attach-
ment law of Alabmna, only resident citizens could commence suits by at-
tachment, but a subsequent statute gave the power equally to non-resident
plaintiffs. 2 Ala. R. N. S. 326. In Tennessee, no attachment will lie

against property, when both creditor and debtor are non-residents, unless
judgment had been first obtained, and execution issued in the courts of the
jurisdiction where the defendant was a resident ; nor in cases in which
personal service of process cannot be made, nor an attachment at law lie.

In those special cases, the non-resident creditor may, by bill in chancer-,
cause stocks, and choses in action, and other property belonging to the
non-resident defendant, or held in trust for him, to be applied to his debt.
Stat. 1801, ch. 6. Stat. 1832, ch. 11. Garget v. Scott, 9 Yerger, 244,
where the reason of their statute law is clearly and justly vindicated'.
Stat. 1836, ch. 43. In Virginia, Missouri, and Louisiana, the foreign at-
tachment lies, though both the creditor and debtor reside out of the state.
Williamson v. Bowie, 6 Munf Rep. 176. Poesy v. Buckner, 3 Mmoun
Rep. 604. Flower v. Griffith, 12 Lou. Rep. 345. 5 Miller, 300. The
statute of Missouri seems to apply to all creditors and the attachment and
proceeding, in rem, and against property in the hands of garnishees apply
when the debtor is a non-resident, or has absconded, or concealed, or ab-
sented himself, or is about to remove his property out of the state, or
fraudulently to convert it. Revised Statutes of Missouri, 1835, p. 75.

In Virginia, the domestic attachment lies against the absconding debtor,
and also against non-resident debtors, for debts not exceeding $2o',
and against a garnishee, though the debt be not due. The foreign attach'
raent lies against absent debtors, and resident debtors of the foreign debtor
may be prosecuted as garnishees. 1 Rev. Code, edit. 1814, p. 160. 2
Ibid. 98. It is grounded upon two facts ; non-residence of the debtor, and
his having effects in Virginia; and the proceeding is conclusive against
parties and privies. Martin v. Chandler, 2 Brockenbough, 125 In the

Vol. II. 39
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creditors. The trustees are liable to be called to ac-

count at the instance of either the debtor or creditor.

case of non-resident debtors, it is a general principle that all the procee-

dings are construed strictly, for the greater safety of the absentee, to whom

notice may not have reached. State Bank v. Hinton, 1 Dev. N. Caroli-

na Rep. 397. In Kentucky the lands of a non-resident debtor may be

appropriated by attachment by the creditor, if the debtor has no personal

property. 9 Dana's Rep. 98. 266. So a bill in equity will lie to sequester

the effects of absent debtors in the hands of persons resident in the state.

Statutes 1796,1827, 1837. These statutes give the remedy against th e

lands and goods of non-resident and of absent debtors.^ 9 Dana^s Rep.

307, 308. SB. Monroe, 119.

In South Carolina, their foriegn attachment law is founded on, and has

received construction from the custom of London. Smith v. Posey, 2 Hill's

Rep. 471. See Rice^s valuable Digest on the Cases Decided in that State

and in which the decisions under the title of " attachment (foreign)" are

fully and clearly>stated.

In Georgia, the same process of domestic attachment lies when the

debtor is absconding, and if he is about to remove, it lies though the debt

be not due. The foreign attachment lies when the debtor is a nou-resident,

and also, in favour of a non-resident creditor. It reaches debt and credits

in the hands of the garnishee, and is for the benefit of the plaintiff" in the

attachment. Prince's Digest, 2d edit. 1837, p. 30—42. The same sta-

tute provisions in Alabama, Aihin's Dig. 2d edit. p. 37—40.

In Louisiana, they have the like process of attachment as in the other

states, when the debtor absconds, or is about to remove, or is non-resident.

Third persons who have funds and effects of the debtor in hand may be

cited to answer upon interrogatories, and if the garnishee has funds of the

debtor, the creditor, after judgment against the debtor, may pursue them

by judgment and execution against the garnishee. Proseus v. Mason, 12

Louis. Rep. 16. The debtor about to remove may be arrested and held to

bail, though the debt be not due. Desha v. Solomons, 12 Louis. Rep. 272.

lb. 479. If the garnishee be a consignee of goods, and has made ad-

vances on them, he may claim a preference as a creditor of consignor, if

the attachment be levied while the goods are in transitu, and before deliv-

ery to the consignee. Wilson v. Smith, 12 Louis. Rep. 375. Gardiner v.

Smith, lb. 370.

In Mississippi, there is the like process of foreign and domestic attach-

ment against non-resident and absconding debtors, and debtors preparing

to remove though the debt be not due. Debts and credits of the debtor in

the hands of third persons may be attached by process of summons or gar-

nishment. The party suing out a foreign attachment must be a resident.

R. Code of Mississippi, 1824, p. 157—168. The process of attachment

in most of the states is for the exclusive benefit of the attaching debtor-
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So, the assignees under the insolvent act are *declar-

ed to be trustees ; and where there are two trustees,

either of them may collect the debts
;
and where there

are more than two, the powers appertainmg to the trust

may be exercised by any two of them. But no suits in

equity are to be brought by the assignees of insolvent

debtors, without the consent of a majority of the creditors

in interest, unless th^ sum in controversy exceeds $500.

They are to sell the assets at auction, and may allow a

reasonable credit on good security. They are to redeem

mortgages and pledges, and conditional contracts, and

settle accounts, and compound with debtors under the

authority of the officer appointmg them. They are to

call a general meeting of the creditors
;
and the mode of

distribution is specially declared. They are to declare

dividends
;
and dividends unclaimed for a year are to be

deemed relinquished. They are to account upon oath,

and are allowed a commission of five per cent, on all

moneys received ; and they may be discharged from

their trust by the proper authority on their own applica-

tion, and new assignees appointed in their stead. ^ These

trustees, in many respects, resemble commissioners under

the English bankrupt laws ; and the proper remedy

against them is, either by a bill in chancery, or an appli-

cation to the equitable powers of the court in which the

proceedings are pending, to compel an account and an

adjustment. It was held, in Peck v. Randall^^ that the

creditor could not maintain a suit at law against the trus-

tees of an absconding debtor before the demand had been

adjusted, and a dividend declared. In England it is

well settled in the analogous case of a claim for divi-

dends on a bankrupts estate, that a suit at law cannot be

But a court of equity has jurisdiction of a bill filed by a non-resident plain-

tiff against a non-resident debtor, if there he also a resident defendant.

Comstock V. Rayford, 1 Smedes ^ Marshall Miss. R. 423. lb. 584, S. P.

a N. Y. Revised Statutes, vol. ii. p. 39—51.

b 1 Johns. Rep. 1G5.
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sustained for a dividend, and that the creditor applies to

the court of chancery for assistance to obtain it.a

A grave and difficult question has been frequently dis-

cussed in our American courts, respecting the con-

*405 flicting *claims arising under our attachment laws,

and under a foreign bankrupt assignment. If a

debtor in England, owing a house in New-York, as well

as creditors in England, be regularly declared a bankrupt

in England, and his estate duly assigned, and if the

house in New-York afterwards sues out process of at-

tachment against the estate of the same debtor, and
trustees are appointed accordingly, the question is, which
class of trustees is entitled to distribute the fund and to

whom can the debtors of the absent or bankrupt debtor

safely pay. In such a case, there are assignees in Eng-
land claiming a right to all the estate and debts of the

bankrupt, and there are trustees in New York claiming

the same right This question was considered in Holmes
V. Remsen,^ and the English and Scotch, and other foreign

authorities examined
; and the conclusion was that by

the English law, and by the general international law of

Europe, the proceeding which is prior in point of time is

prior in point of right, and attaches to itself the right to

take and distribute the estate. It was considered, that

as the English assignees in that case were first appointed,

and the assignment of the bankrupt's estate first made
to them, that assignment carried the bankrupt's property,

wherever situated
; and it consequently passed the debt

due by a citizen of this state to the English bankrupt

;

so that a payment of such a debt to the English assignees

was a good payment in bar of a claim for that same debt,

by the trustees, under our absconding act. This

*406 *rule appeared to be well settled, c and to be found-

a Ex parte White, and Ex parte Whitchurch, 1 Atk. Rep. 90. Assign-

ee of Gardiner v. Shannon, 2 Sch. ^ Lef. 229.

b 4 Johns. Ch. Rep. 460.

« The authorities cited in Holmes v. Remsen, to show that the rule con-
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ed in justice and policy, and the comity of nations.
It rested on the principle of general jurisprudence that
personal property was deemed by fiction of law to be si-
tuated in the country in which the bankrupt had his
domicil, and to follow the person of the owner : and it

was to be administered in bankruptcy according to the
rule of the law of that country, as if it was locally placed
withm It. No doubt was entertained, that if the appoint-
ment of trustees, under the New-York act, had been the
first m pomt of time, the title of the trustees would have
been recognized in the English courts as controlling the
personal property in England. By the same rule, the
English assignees, being first in time, were held entitled
to control the personal property of the debtor existing in
New-York.

But, whatever consideration might otherwise have
been due to the opinion in that case, and to the reasons
and decisions on which it rested, the weight of American
authority is decidedly the other way ; and it may now

tended for in that case was incontrovertibly established in the jurisprudence
of the united kingdoms of Great Britain and Ireland, are, Fipon v. Pipon.,Amb Rep.25. Case of Wilson, before Lord Hardwicke, cited by Lord
Loughborough in 1 H. Blacks. Rep 691. Solomons v. Ross, 131, I6idnot. Joletv.Deponthieu&Baril,/6.U 132, note. Neal v. Cottingham

Brd^ 665. Lord Thurlow, in the case Ex parte Blakes, 1 Coz's Rep. 398.Lord Kenyon, m Hunter v. Potts, 4 Term Rep. 182. Lord Elienborough,
5 East s Rep. 131. Stein's case, 1 Rose on Bankruptcy, App. 462 Selk-ng V. Davis & Salt, 2 Dow>s Rep. 230. 2 Rose on Bankruptcy, 291. By the
Scotch law, the foreign assignment will not prevent a subsequent attach-
ment m Scotland by a Scotch creditor, unless notice of the assignment be
given to, or had by the creditor. No such notice is requisite to the opera-
t.on of the assignment under the English law. The English doctrine ap-
pl.es equally to voluntary and bona fide assignments of personal properly
by the owner domiciled abroad, to assignments under bankrupt andinsol-
vent statutes, and to the distribution of the moveable property of testators
and mtestates by will, and under the law of distribution. The cases all rest on
the same general principle giving a universal operation to transfer, or the
disposition ofpersonal property, made or existing at the owner's domicil,
wherever that property may be situated, and when not bound by any local
lien at the time.
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"be considered as part of the settled jurisprudence of this

country, that personal property as against creditors has

locality, and the lex loci rei sitce prevails over the law of

the domicil with regard to the rule of preferences in the

case of insolvent's estates. The laws of other govern-

ments have no force beyond their territorial limits
;
and

if permitted to operate in other states, it is upon a princi-

ple of comity, and only when neither the state nor its

citizens would suffer any inconvenience from the appli-

cation of tlie foreign law.^ A prior assigimient in bank-

ruptcy, under a foreign law, will not be permitted to pre-

vail against a subsequent attachment by an American

creditor of the bankrupt's effects found here ; and our

courts will not subject our citizens to the inconvenience

of seeking their dividends abroad when they have the

means to satisfy them under their own control.

*407 *This was the rule in Maryland prior to our revo-

lution, according to the opinion of Mr. Dulany, re-

ported in Bn7'k V. McLean ;^ and afterwards, in 1790, it

was decided, in Wallace v. Patterson^"^ that property of

the bankrupt could be atttached here, notwithstanding a

prior assignment in bankruptcy in England. The same

doctrine was declared in Pennsylvania, ^ after an elabo-

rate discussion of the question. The court in that state

considered tliat an assignment abroad, by act of law, had

no legal operation extra territorium as against the

claims of their own citizens. But the foreign assignee

in bankruptcy may sue in Pennsylvania in the name of

the bankrupt, for the assets of the estate, and recover

them except as against the rights of the American credi-

a Parsons, Ch. J., in Greenwood v. Curtis, 6 Mass. Rep. 378. Porter, J.

in Olivier v. Townes, 14 Martin's Louis. Rep. 99—101.

b 1 Harr. ^ M'Henry, 236.

c 2 Ibid. 463.

d Milne v. Moreton, 6 Binney's Rep. 353. See MuUikin v. A.ughinbangh,

1 Penn Rep. 117, to the same point. See, also, Ogden v. Gillingham, 1

Baldw. Rep. C. C. U. S. 38. Lowry v. Hall, 2 Watts ^ Serg. 32.
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tor. a The same doctrine was declared in North CaroUna,

as early as 1797.^ In South Carolina, the question arose

in the case of the Assignees of Tophmn v. Chapman,
in 1817 ;c and the court in that case followed some prior

decisions of their own, and the case of Tayloi^ v. Geary,

decided in Connecticut as early as 1787 ;d and they held,

that law, justice, and public policy all combined to give

a preference to their own attaching creditors. So, in

Virginia, and Kentucky, under their statute laws, all

real and personal property within the state, even debts

and choses in action, are held to be bound by the attach-

ment laws of the state, though the owner should execute

an instrument in control of it at his domicil abroad. The
rule of curtesy is held to be overruled by positive law.

The law of the locus rei sitce overrules the law of the

domicil in this case, and debts due to absentees have so

far locality, and are subject to attachment by the credi-

tors of such absentees. But the rule is not carried so far

as to apply to absolute sales, bona fide for a valuable

consideration, of choses in action, accompanied with as-

signment and delivery of the evidences of the debt.e

The point arose in the supreme court of Massachusetts,

in Ingraham v. Geyer, in 1816 ;f and they would not

allow even a voluntary assignment by an insolvent

debtor in another state, to control an attachment in that

a Merrick's Estate, 2 Ashmead, 485. S. C. 5 Watts. ^ Serg. 20. This

is the scope of the American cases, and the New-York case of Abraham

V. Plestoro, 3 Wendell, 538, went further when it ruled the foreign assign-

ment in bankruptcy void, even as against a British creditor, not domiciled

here. They do not go so far in Pennsylvania. Lowry v. Hall, supra.

Mulliken v. Aughinbaugh, 1 Penn. Rep. 117.

b M'Neil v. Colquhoon, 2 Haywood's Rep. 24.

c Const. Rep. S. C. 283. See, also, Robinson v. Crowder, 4 M' Cord's

Rep. 519, to the same pomt.

d Kirby's Rep. 313.

e Huth v. Bank of United States in Chan., Louisville, Kentucky, Au-

gust, 1843.

f 13 Mass. Rep. 14G.
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State, of the property of the insolvent, made subsequently

to the assignment, and before payment to the assignees

;

and the court denied that any such indulgence was re-

quired by the practice or comity of nations.^ The opin-

ion in the case of Holmes v. Remsen was also

*408 questioned by one of the judges of the *supreme

court of New-York, in a suit at law between the

same parties. ^ And still more recently, in the supreme

court of the United States,^ the English doctrine (for it

is there admitted to be the established English doc-

trine) was peremptorily disclaimed, in the opinion deliv-

ered on behalf of the majority of the court.*^

» See, also, to the same point, Borden v. Sumner, 4 Pick. 265. Blake

V. Williams, 6 Id. 286. Fall River Iron Works v. Croade, \h Id.U. Fox

V. Adams, 5 Greenleaf^s Rep. 245. Olivier v. Townes, 14 Martin's Louis.

Rep. 93. Norris v. Mumford, 4 Id. 20. The Brig Watchman, in the

district court of Maine. Ware's Rep 232. Saunders v. Williams, 5 iV.

H. Rep. 213. Mitchel v. McMillan, 3 Martin's Louis. Rep. 676, to the

same point. But in Goodwin v. Jones, 3 Mass. Rep. 517, Ch. J. Parsons,

held to the English doctrine : and in Bohlen v. Cleveland, 5 Mason's Rep.

174, an assignment was held to prevail over a trustee or attachment pro-

cess, as against creditors living in the same state with the debtor. It is

likewise held, in Rogers v. Allen, 3 Ohio Rep. 488, that an assignment by

an insolvent debtor in one state will not affect the title to lands in another

state in derogation of the Zex rei sitcB. In South Carolina, a ftona^t?c

foreign assignment in trust for creditors, takes precedence of a subsequent

attachment levied within the state, but not if executed under the operation

of a statute of bankruptcy. Green v. Mowry, 2 Bailey's Rep. 163.

b Piatt, J., in 20 Johns. Rep. 254.

* Ogden V. Saunders, 12 Wheaton, 213. In Harrison v. Sterry, 5

Cranch's Rep. 289, the supreme court of the United States had long

previously held, that the bankrupt law of a foreign country could not ope-

rate a legal transfer of property in this country. The doctrine rests on the

same footing between one state and another. An assignment in invitum

under the law of one state or nation, has no operation in another, even

with respect to its own citizens. Abraham v. Plestoro, 3 Wendell, 538.

Johnson v. Hunt, 23 lb. 90, 91.

d It was the received doctrine in England, according to the opinion of

counsel as early as 1715, that the English creditors of an msolvent debtor

residing in Holland, could attach and recover by execution levied on his

effects in England, without being responsible to the curator in Holland,

who had entered upon his trust prior to the attachment in England. See
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IV. By intestacy.

The last instance which was mentioned of acquiring

title to goods and chattels by act of law, was the case of

intestacy. This is when a person dies, leaving personal

property undisposed of by will ; and in such case, the

personal estate, after the debts are paid, is distributed to

the widow, and among the next of kin. To avoid repe-

tition and confusion, I shall be obliged to confine

myself essentially to the discussion of *the leading *409

principles of the English law, and assume them
to be the law of the several states, in all those cases in

which some material departure from them in essential

points cannot be clearly ascertained.

This title will be best explained by examining, 1. To

opinions of R. Raymond, J. Jekyll, and others in the Appendix, 254—256

of Mr. Henry's Treatise on Foreign Law. In Blake v. VViUiams, G Pick.

Rep. 286, Lord v. The Brig Watchman, in th«? district court of Maine,

W are's Rep. p. 232, Abraham v. Plestoro, 3 Wendell, 538, and Johnson

V. Hunt, 23 Ihid. 87, the question was again discussed, and the decisions

made in entire conformity with the general doctrine now prevalent in the

United States. The authorities for the contrary and more liberal doctrine

in the English, Scottish and Irish courts, are collected in BelVs Commenta-

ries, vol. ii. p. 681—687, as well as in the case of Holmes v. Remsen,

supra, 405. Mr. Bell says, that the rule giving effect to conveyances,

made for the purpose of collecting and distributing among creditors the

funds and estate of the debtor, according to the law of his residence and

seat of trade, does not rest in any legislative enactment, but upon those

principles of international law which guide the connection between states,

and prescribe the authority which is to be allowed by each to the institu-

tions and laws of another. The whole doctrine of the international effect

of bankruptcy, is a consequence of the general principle of universal juris-

prudence, that personal property, wherever situated, is regulated by the

law of the bankrupt's domicil ; while, on the other hand, real property is

governed by the law of the territory in which it is situated. The law on

this vexed subject of the effect to be given to foreign assignments, is exam-

ined, and all fhe authorities and arguments pro and con collected and re-

viewed in Story^s Commentaries on the Conflict af Laws, p. 336—357.

In Canada, an English commission of bankruptcj'- operates as a volunta-

ry assignment by the bankrupt, but rights and privileges acquired by the

provincial creditors are not affected by the commission or assignment.

Bruce v. Anderson, Stuart's Lower Canada Rep. 127.
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whom the administration of such property belongs, and
to whom granted; 2. The power and duty of the admi-

nistrators
;
and, 3. The persons who succeed to the per-

sonal estate by right of succession.

(1.) Of granting administration.

When a person died intestate, in the early periods of

the English history, his goods went to the king as the

general trustee or guardian of the state. This right was
afterwards transferred by the crown to the popish clergy

;

and, we are told, it was so flagrantly abused, that parlia-

ment was obliged to interfere, and take the power of ad-

ministration entirely from the church, and confer it upon
those who were more disposed to a faithful execution of

the trust. This produced the statutes of 31 Edvv. III.

ch. 11, and 2 J Hen. VIII. ch. 5, from which we have

copied the law of granting administrations in this coun-

try. ^ The power of granting administration, and of su-

perintending the conduct of the administration, was still

left in the hands of the bishop, or ordinary, in each dio-

cese. In our American law, we have assigned this, as

well as other secular matters, to the courts and magis-

trates of civil jurisdiction. b Before the revolution, the

a Hensloe's case, 9 Co. 33. b. 2 Blacks. Com. 494—496.

b In some of the states, the jurisdiction concerning the probate of wills

and the administration of testators' and intestates' estates, is vested in the

county courts. In others, it is confided to courts of special jurisdiction,

under the various names of the court of probates, the registers' court, the

orphan's court, the court of the ordinary, and the surrogate's court. The

county courts of Alabama, v\rhen sitting as courts of probates, are denomi-

nated OrphaTi's Courts, and they have a very extensive jurisdiction over

the estates of deceased persons. In Indiana, by act of February 17th.

1838, the court of probates in each county consists of one judge elected

by the people septennially, and the court has exclusive jurisdiction in mat-

ters of probate of wills, and administration, and guardianship, and the

settlement of decedent's estates, and concurrent jurisdiction in all suits at

law and in equity in favour of and against heirs, executors, administrators

and guardians, where the amount in controversy exceeds ^50, and in par-

tition and dower, and it may authorize guardians to sell real estate to pay

debts, and support infants, lunatics, &c. It may command jury trials in
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power of granting letters testamentary, and letters of ad-

ministration, resided, in New-York, in the colonial gov-

ernor, as judge of the prerogative court, or court of pro-

bates of the colony. It was afterwards vested in the

court of probates, consisting of a single judge, and so con-

tinued until 1787, when surrogates were authorized to

grant letters testamentary, and letters of administration,

of the estates of persons dying within their respective

counties. If the person died out of the state, or

within *the state, not being an inhabitant thereof, *41U

the granting of administration was still reserved

to the court of probates. a This practice continued until

the act of March 21st, 1823,^ when the court of probates

proper cases. The probate jurisdiction is plenary and highly important,

and the statute conferring the powers is very provisional, and seems to be

well digested. Revised Statutes of Indiana, 1838, p. 172. 459. A court

of probates in Mississippi is established in each county and has the like

enlarged and discretionary jurisdiction in all matters of wills and of admin-

istration,and of sales and distribution of the estates of decedents, and as far

as the jurisdiction extends it is exclusive and has powers as ample as a

court of chancery. 2 Smedes ^ Marshall, 326. 330. 333. Farve v. Graves,

4 Id. 707. The act in Missouri, concerning executors and administrators

is comprehensive, and their powers and duties are well defined. Thejurisdic-

tion resides in the county courts. Revised Statutes of Missouri, 1835, p.

40. So in Kentucky and North Carolina, the county courts have exclu-

sive jurisdiction to establish wills of real and personal estates. Hunt v.

Hamilton, 9 Dana's Rep. 91. 1 N. C. Revised Statutes, 1837, p. 620,

621. The Revised Statutes in each state, and especially where the revi-

sions have been recent, contain a special detail of the jurisdiction and

power of probate courts. We can only allude occasionally and by way of

illustration, to the local statutes. The law of Maryland on Statutory

Testamentary Law, is collected by Judge Dorsey, and the volume is en-

riched by a reference to the decisions of the courts on the subject. In

New-Jersey, the governor by the constitution until 1 844 was ex officio, the

ordinary as well as the chancellor of the state, and he consequently had

jurisdiction to take proof of wills and to grant letters testamentary, and

letters of administration. But by the constitution of 1844 the chancellor

is declared to be the ordinary or surrogate general and judge of the pre-

rogative court.

a L. N. Y. sess. 1. ch. 12. and sess, 10. ch. 38. Goodrich v. Pendleton,

4 Johns. Ch. Rep. 552,

b Sess. 46. ch. 70.
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was abolished, and all the original powers of that court

were transferred to the surrogates
; and each surrogate has

now jurisdiction, exclusive of every other surrogate, with-

in his county, when the testator or intestate was at his

death an inhabitant of the county, in whatever place he

may have died
; or not being an inhabitant of the state,

died in the county, leaving assets therein
; or, not being

an inhabitant of the state, died abroad, leaving assets in

the county of the surrogate
;

or, not being an inhabitant

of the state, and dying out of it, assets of such testator or

intestate should thereafter come into the county ; or,

when no jurisdiction is gained in either of the above

cases, real estate, devised by the testator, is situated

in the county.* The first judge of the county acts in

cases in which the surrogate is disqualified to act ; and

the county treasurer, in each county acts as a public ad-

ministrator in special cases. There is likewise a public

administrator in the city of New-York, with enlarged

jurisdiction in special cases of intestates' estates. He is

authorized to act as public administrator, in cases where

there are effects in the city, of persons dying mtestate,

and leaving no widow or next of kin competent and

willing to administer. tj

Administration is directed, by the New- York Revised

Statutes^ to be granted to the husband on the wife's per-

» N. Y. Revised Statutes, vol. ii. p. 73. sec. 23. N. Y. Act, fiOth sess.

ch. 460, sec. 1. In England, generally speaking, all ecclesiastical testa-

mentary jurisdictions are limited in their authority, to property locally

situate within their district. Crosley v. Archdeacon of Sudbury, 3 Hagg.

E. R. 199. In Tennessee, letters of administration granted not in the

county of the decedent's residence and domicil are void. Wilson v Fra-

zier, 2 Humphreys, 30.

b N. Y.R. S. vol. ii. p. 79. Ibid, vol ii. p. 117—138. By the act of

April 20th, 1830, in amendment of the Revised Statutes, further provision

is made for the case in which the first judge of the county cannot act as

surrogate. The trust devolves on the district attorney of the county, and

eventually on the chancellor. In New-Jersey if the intestate leaves no

relations to administer, the ordinary grants administration on due security

to any proper applicant. R. S. N. J. 1847, p. 345.
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sonal estate, and in other cases to the widow and next
of kin, or to some one of them, if they, or any of them,
will accept in the following order

; first, to the widow
;

second, to the children; third, to the father; fonrth, to
the brothers

; fifth, to the sisters
; sixth, to the grandchil-

dren
;
seventh, to any other of the next of kin who

would be entitled to a share in *the distribution of *411
the estate.a Under the English law, (and the law
of New-York, and it is presumed, the law of the other
states, is the same,)b the surrogate has the discretion to

elect among the next of kin, any one in equal degree, in

exclusion of the rest, and to grant to such person sole

administration. So, under the Enghsh law, he may
grant administration to the widow or next of kin^ or to both
jointly, at his discretion.c To guard against imposition or
mistake in issuing lettersofadministration prematurely, the
surrogate is required to have satisfactory proof, that the
person of whose estate administration is claimed is dead,
and died intestate ; and when application is made to ad-
minister, by any person not first entitled, there must be a
written renunciation of the party having the prior right
to administer, or a citation to show cause is to be first is-

sued to all such persons, and duly served or otherwise
published.

d

'^ N. Y. Revised Statutes, vol. ii. p. 74, sec. 27. 29. The rule in England
is to grant administration to the husband on the wife's estate, and in other
eases to the widow or next of kin, or both at discretion. The nearest of
kin to the intestate has preference

; and of persons in equal degree, the
ordinary may take which he pleases. The nearness of kin is computed
according to the civil law. 2 Blacks. Com. 504.

^ N. Y Revised Statutes, vol. ii. p. 74. sec. 28.

« 1 Salt Rep. 37. Fawtry v. Fawtry, Str. Rep. 552. Anon. Case of
Williams, 3 Hagg. E. R. 217. The N. Y. Revised Statutes, vol. ii. p. 74,
sec. 27. seems to have destroyed this discretion. But the Massachusetts
Revised Statutes, 1835, and the New-Jersey Statutes of 1795, Elmer's
Dig. 165, leave it as in the English law.

d N. Y. Revised Laios, vol. ii. p. 74. sec. 26. Ibid. p. 76. sec. 35, 36.
In England, an executor who has renounced, may retract before adminis-
tration is actually granted to another. M'Donnell v. Pendergast, 3 Bagg.
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According to the provision in the New York Revised

Statutes^ if none of the relatives, or guardians of infant

relatives, (for the guardians of minors who are entitled

ma}^ administer for them,) will accept the administration,

then it is to be given to the creditors of the deceased
;

and the creditor first applying, if otherwise competent,

is to be preferred. a If no creditor applies, then to any

other person legally competent. ^ In the city of New
York, the public administrator has preference after the

next of kin ; and in the other counties, the county trea-

surer has preference next after creditors. « In the case of

a married woman dying intestate, the husband is entitled

to administration, m preference to any other person ; and

he is liable as administrator for the debts of his wife,

only to the extent of the assets received by him. If he

does not administer on her estate, he is presumed to have

assets, and is liable for her debts.d Under the English

law, at least, until lately, if the husband dies leaving

the goods of the former wife unadministered, the

*412 right of *administration de bonis non belongs to

E. R. 212. And in New-York, the surrogate may, with the consent of

the person entitled, join one or more competent persons with him in the

administration. When administration is granted to two or more persons,

it being an entire thing, if one dies, the entire authority remains with the

survivors, the same as in the case of executors. Lewis v. Brooks, 6 Yer-

ger's Tenn. Rep. 167.

^ In North Carolina, the greatest creditor is, in such case, entitled to

the preference. Act, 1792.

b The same general rules are prescribed in the Massachusetts Revised

Statutes of 1335, and exist throughout this country.

<^ N. Y. Revised Statutes, vol. ii. p. 74. sec. 27. Where persons not

inhabitants of the state of New-York die, leaving assets in the state, if no

application for letters of administration be made by a relative entitled

thereto, and legally competent, and letters testamentary or of administra-

tion have been granted by competent authority in any other state, the per-

son so appointed, on producing such letters, is entitled to letters of adminis-

tration in preference to creditors, or any other persons, except the public

administrator in the city of New-York. Ibid. p. 75. sec. 3L
d N. Y. Revised Statutes, vol. ii. p. 7L sec. 27. Ibid. p. 75. sec. 29. 33

;

and vide supra, p. 135, 136. 31.
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the next of kin of the wife ; though the right of

property belongs to the representatives of the husband.

The principle of the English statute of 21 Hen. VIII. was

to vest the administration de bonis no7i in the person

who was next of kin at the time of the intestate's death,

and who was possessed of the beneficial interest in the

personal estate. The case of Hale v Doleman, in 1736,

was an anomalous case, and established an exception to

a general rule
;
for the original administration to a feme

covert was granted to her next of kin, in preference to

the representative of the deceased husband, who survived

her, and in whom the interest was vested.

a

When there are several persons of the same degree of

kindred to the intestate entitled to administration, they

are preferred in the following order ; first, males, to fe-

males
;
second, relatives of the whole blood to those of

the half blood
;

third, unmarried, to married women
;

and when there are several persons equally entitled, the

surrogate, in his discretion, may grant letters to one or

more of them.^J No person convicted of an infamous

crime, or incapable by law of making a contract, nor a

non-resident alien, or minor or feme covert, or person

deemed incompetent by the surrogate by reason of drunk-

enness, improvidence, or want of understanding, is enti-

tled to administer ; but the husband is entitled to adminis-

ter in the right and behalf of his wife : and with the con-

sent, in writing, of the party entitled, one or more com-

a 1 Hagg. E. R. 341. 2 Ibid. 631. App. 150. 165. The recent doe-

trine in Betts v. Kimpton, 2 B. ^ Adolphus, 273, is also, that administra-

tion de bonis non of the wife's choses in action left unadministered by the

husband, goes to the next of kin of the wife ; to be administered, however,

for the benefit of the husband's representatives. See supra, 136. But in

the still later case of Fielder v. Hanger, 3 Hagg. E. R. 769, the more

reasonable rule is at last adopted that the administration on the estate of

deceased wife follows the interest, and on the husband's death, goes to his

representatives.

b N. Y. Revised Statutes, vol, ii. p. 74. sec. 28. The statute law of

New-Jersey of 1795, follows closely the English law on the subject of

administration. Elmer^s Digest, 165.
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petent persons may be associated by the surrogate with

an administrator.* The husband who administers on his

wife's estate is now bound (though contrary to the Eng-

lish law, and the former law of New York) to give a

bond, in the same manner as other administrators
;
yet

he is not bound, in consequence of it, to distribute the es-

tate after the debts are paid ; but he continues to enjoy it

according to the rules of the common law.^

*413 *If letters of administration, should happen to

have been unduly granted, they may be revoked
;

and administration may be granted upon condition, or

for a limited time, or for a special pui-pose ; as for the

collection and preservation of the goods of the deceased
;

and it is the received doctrine, that all sales made in good

faith, and all lawful acts done either by administrators

before notice of a will, or by executors or administrators,

who may be removed or superseded, or become incapable,

shall remain valid, and not be impeached on any will

appearing, or by any subsequent revocation or superse-

ding of the authority of such executors or administrators.*:

The nearness of kin, under the English law, is com-

puted according to the civil law, which makes the intes-

tate himself the terminus a quo, or point from whence
the degrees are numbered ; and, therefore, the children

and parents of the intestate are equally near, being all re-

lated to him in the first degree
;
but in this instance the

surrogate has not his option between them, but must pre-

fer the children. d And from the children and parents

« Ibid. vol. ii. p. 75, sec. 32. 34. Act of N. Y., April 20th, 1830.

b New-York Revised Statutes, vol. ii. sec. 29, Ibid. vol. ii. p. 98. sec

79. See supra, p. 135.

« Shep. Touch, by Preston, 464. N. Y. Revised Statutes, vol. ii. p. 76.

sec. 38. Ibid. vol. ii. p. 79. sec 46, 47. It is a general rule in the Eng-

lish law, that the grant of letters of administration relates back to the

death of the intestate, so as to authorize the administrator to bring trover

or trespass for goods of the intestate. Year Book, 36 H. 6, fo. 7. Long

V. Hebb, Sty. 341. Sharpe v. Stallwood C. B. 7 Jurist. 492.

d 2 Vern. Rep. 125. arg. 2 Blacks. Com. 504.
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the next degree embraces the brothers and grandparents,

and so on in the same order. The law and course, in

those states which follow the English law, must be to

grant administration, first, to the husband or wife
;

se-

cond, to the children, sons or daughters; third, to the

parents, father or mother ;
fourth, to the brothers or sis-

ters of the whole blood ;
fifth, to the brothers or sisters of

the half blood ;
sixth, to the grandparents ; seventh, to

uncles, and aunts, and nephews, and nieces, who stand

in equal degree ;
eighth, to cousins.^ Grandmothers are

preferred to aunts, as nearer of kin ;
for the grandmother

stands in the second degree to the intestate, and the

aunt in the third.b If none of the next of kin will

accept, *the surrogate may exercise his discretion *414

whom to appoint; and he usually decrees it to

the claimant who has the greatest interest in the effects

of the intestate.^ If no one offers, he must then appoint a

mere trustee ad colligendum, to collect and keep safe the

effects of the intestate ;
and this last special appointment

gives no power to sell any part of the goods, not even

perishable articles ;
nor can the surrogate confer upon

him that power.^ This very inconvenient want of pow-

er is supplied by the New York Revised Statutes ;^ and

an administrator, ad colligendum, (who is called in

the statute a collector) may, under the direction of the

surrogate, sell perishable goods, after they shall have

have been appraised,

(2.) Of the power and duty of the administrator.

The administrator must enter into a bond before the

judge of probate, (under whatever name the competent

a Shep. Touch, by Preston, vol. ii. p. 453. Durant v. Prestwood, 1 Ath.

Rep. 464.

b Blackborough v. Davis, 1 P. Wms. 41.

e Tucker v. Westgarth, 2 Addanis' Rep. 352.

i 1 Rol. Aby. tit. Executor, ch. 1. Shep. Touch, by Preston, vol. ii. p.

488.

« Vol. ii. p. 76, sec. 39.

Vol. II. 40
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court may be known,) with sureties, for the faithful exe-

cution of his trust ; and being thus duly appointed, it is

his duty to proceed forthwith to the execution of his

trust.a His powers and duties under the common law
of the land may be summarily comprehended in the fol-

lowmg particulars : 1. He is to make an inventory of the

goods and chattels of the intestate, in the presence and
with the discretion of appraisers, who, in New York,

Massachusetts, and probably in other states, are to be ap-

pointed by the probate court, and sworn ; and, under the

English law, they are selected by the executor or adminis-

trator, from the creditors, or next of kin, or discreet neigh-

bors.b Two copies of this inventory are to be made and in-

dented and one copy is to be lodged with the surrogate, un-

der the attestation ofthe administrator's oath, and the

*415 other is to be retained.c This *inventory is intended

» N. Y. Revised Statutes, vol. ii. p. 77. sec. 42. Under the N. Y Re-

vised Statutes, vol. ii. p. 70, sec. 6, 76, the surrogate, if he deem the cir-

cumstances of the case to require it, may require an executor to give secu-

rity. If he be about to remove out of the state, he may in that case also

require it. See Wood v. Wood, 4 Paige's Rep. 299. In Tennessee, exe-

outers must give security equally with administrators, before they can law-

fully act. Act 0/1813. 4 Yerger's Rep. 20. By the Massachusetts Re-

vised Statutes of 1835, and the Revised Statutes of Vermont, 1839, p.

260, the executor, as well as the administrator before he enters on his trust,

must in all cases give bond with sufficient surety to the judge of probate,

for the faithful execution of his trust ; and as a consequence the executor

of an executor has no authority to administer on the estate of the first tes-

tator. The English rule in equity is, that if an executrix who has infant

children marries a second husband in necessitous circumstances, and there

is danger of waste, a receiver will be appointed. Dillon v. Lady Mount

Cashell, 4 Bro. 341. Middleton v. Dodswell, 18 Vesey, 268. And this is

the rule of equity in South Carolina, Stairley v. Rabe, 1 M'Mullen, 22,

and would probably be followed if the case arose in the equity courts in

the other states.

t The administration bond only binds the administrator to administer

the assets within the state and not goods in another jurisdiction. Govern-

or V. Williams, 3 Iredell's N. C. Rep. 152.

^ N. Y. Revised Statutes, vol. ii. p. 82. sec. 1. Ibid. vol. ii. p. 84. sec.

15, 16. The New-York statute specifies the nature of the assets which

shall go to the executor or administrator ; and it has followed, in this re-
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for the benefit of the creditors and next of kin
;
and the ad-

mnnstrator will be obUged to account for the property

mentioned in it ; and he will also be obliged to show good

cause for not collecting the debts that are mentioned to

be due, unless he had the precaution to note them in the

inventory as desperate. He is liable also to have the let-^

ters of administration revoked, (and it is the same with

the letters testamentary of an executor,) if an inventory

be not duly made and returned. And if any one or more

of the executors or administrators returns the inventory^

those who neglect to do it cannot afterwards interfere

with the administration until they redeem their defalt.^^

spect, the rule of the common law. They are, the interest of the deceased

in leases for years ; things annexed to the freehold, for the purpose of trade

or manufacture
;
growing crops raised annually by labour and cultivation,

excepting grass and fruit not gathered ; rent accrued, debts and things in

action, though secured by mortgage, and moveable property and effects.

N. Y. Revised Statutes, vol. ii. p. 82. sec. 6. Evans v. Eglehart, 6 Gill

^ Johnson, 171, 189, 190, S. P. In Massachusetts, mortgage debts, be-

fore foreclosure, are personal assets in the hands of the executors and ad-

ministrators of the mortgagee. Massachusetts Revised Statutes, 1835.

Certain necessary domestic articles for family use, as looms, stoves, pic-

tures, school books, wearing apparel, bedding, table furniture, and a small

number of necessary domestic animals, are not to be appraised, but to re-

main for the use of the widow and children. New-York Revised Statutes^

vol. ii. p. 83. sec. 9, 10. There is a similar exception in Massachusetts,

Connecticut, Ohio, and probably in other states, in favour of the widow

and family ; and it extends to such small necessary family articles as are

exempt from execution. The widow and children in Ohio, if any under

fifteen years of age, or the children only, if no widow, are entitled to sufficient

provisions or other property for their support for twelve months from the

intestate's death, without having the same accounted for as part of the in-

ventory. Statutes of Ohio, 1831. The Ohio statute, as to emblements

declares that those sowed after March 1st, and before December 31st, shall

go to the executor or administrator, if the decedent died within that period
;

but that those growing on the land on March 1st, or between December

31st and March 1st, shall go to the heir, devisee or remainderman or re-

versioner, if tke decedent died within that period.

In Massachusetts, Connecticut, (Revised Statutes of Massachusetts,

1835, and of Connecticut, 1821,) and probably in those other states where

the distribution of real and personal property is the same, the inventory is

to include equally the real andpersonal estate.

a JV. Y. Revised Statutes, vol. ii. p. 85. sec. 17—23.
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After completing the inventory-j the duty of the admin-

istrator, IS, to collect the outstanding debts, and convert

the property into money, and pay the debts due from the

intestate. He must sell the personal property, so far as

it may be necessary for the payment of debts and legacies,

beginning with articles not required for immediate

family use, nor specifically bequeathed. ^ In paymg

* The English rule is to convert the assets into cash by a public sale, and

this was the rule declared, in Covenhoven v. Shuler, 2 Paige, 122. But

in Maryland, unless the sale of the assets be necessary to pay debts and

legacies, or to make a satisfactory distribution, the rule is for the executors

and administrators to divide the property specifically in kind between le-

gatees and distributees. Evans v. Eglehart, 6 Gill ^ Johnson, 171. By
the N. Y. Revised Statutes, vol. ii. p. 87. sec. 25, 26, the executor is al-

lowed, except in the city of New-York, to sell on credit not exceeding one

year, with approved security ; and he will be exempted from responsibility

for losses, if he acts in good faith and with ordinary prudence. The sta-

tute has not defined what was intended by approved security. The Eng-

fish rule in equity is, that the executor must not rest on personal security
;

and if he does, it is at his own peril. But there are exceptions to the se-

verity of that rule ; and it will depend upon circumstances whether, under

the New-York statute, an executor or administrator acting in good faith,

be bound to answer for the eventual failure of personal security. See a

discussion of the subject in Smith v. Smith, 4 Johns. Ch. Rep. 284. 629-

The weight of the modern English authority is, that investing trust mo-

neys in personal security is a breach of trust. Lord Hardwicke, in Rider

V. Bickerton, 3 Swanst. Rep. 80. note. Lord Kenyon, in Holmes v. Dring,

2 Cox^s Cases, 1. Lord Loughborough, in Adye v. Fauilleteau, 3 Swanst.

Rep. 84, note. Lord Eldon, in Walker v. Symonds, 3 Ibid. 63. Where
the will directed the executors to put on interest to be well secured £500,

and they invested it in stock of the bank of the U. S. and it was lost by

the bankruptcy of the bank, it was held to mean security by mortgage or

judgment on realty, and that the bank security was no better than perso-

nal security, and the executors were held responsible for the money.

Nyce's estate, 5 Watts ^ Serg. R. 254. An executor is responsible if he

invests trust monies otherwise than upon real security or in government

stock. Bank stock will not do. Ackerman v. Emett, by Parker, V. Ch.,

in 3 N. Y. Legal Observer, 337. But the executor may place money where

the testator had been accustomed to place it, and without being respon-

sible, if he acts with good faith. 1 Tamlyn's Rep. 279. In Gray v. Fox,

Saxton's N. J. Ch. Rep. 259, the question what is due security in respect

to trustees loaning money was learnedly discussed, and it was declared to

be a well settled rule in the English chancery and was adopted in New-
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*the debts, the order prescribed by the rules of the

common law is, to pay, first, funeral charges, a and

the expense at the probate office
;
next, debts due to the

state
;
then, debts of record, as judgments, recognizances,^

and final decrees
;
next, debts due for rent, and debt by spe-

cialty, as bonds and sealed notes ;
and, lastly, debts by

simple contract. Causes of action arising ex delicto^

for wrongs for personal injuries, die with the person, and

do not survive against his representatives. Executors and

administrators are the representatives of the personal pro-

perty of the deceased, and not of his wrongs, except so far

as the tortious act complained of was beneficial to his es-

tate.c The civil law gave no preference to creditors, ex-

Jersey, that the loaning of trust monies, and especially where infants were

concerned, on private or personal securiiy, was not due security, and such

loans were at the risk of the trustees. The trustee must take adequate

real security, or an investment in public stocks or funds. This was the

opinion of the chancellor of New-York, in Smith v. Smith, above cited.

In Stickney v, Sewell, 1 Mylne ^ Craig, 1, executors were empowered to

lend money on real or personal security, and it was held that money should

be advanced to the amount only of two thirds of the value of freehold land,

of a permanent value, and not upon houses or buildings which are fluctu-

ating, and the executor was held answerable for the deficiency,

^ As against creditors, the rule of law is, that no more shall be allowed

for funeral expenses than is absolutely necessary, regard being had to the

degree and condition in life of the deceased person. Hancock v. Podmore,

1 jB. ^ Adol. 260. Palmes v. Stephens, R. M. Charlton's Geo. Rep. 56.

In Louisiana the privileged claim of the lessor as against the estate of the

deceased lessee, comes in immediately after the funeral charges. Divine

v, Tecquet, 4 Rob Rep. 366.

b A recognizance, as of special bail, is of higher dignity than a debt by

specialty, and has preference. Moon v, Pasteur, 4 Leigh's Rep. 35.

c Hambly v. Trott, Cowp. 371. The People v. Gibbs, 9 Wendell, 29.

Hench v. Metzer, 6 Serg. ^ Rawle, 272, But for devastavits, or wrongs

to property, the personal representatives of the deceased, who committed

the tort, were made answerable by the statutes of 30 Car. II. ch. 7, and

4 and 5 W, & M. ch, 24, and doubtless the same law exists in this country.

Executors and administrators are also made liable to answer for injuries to

real property, in the character of torts or trespasses, N. Y. Revised Sta-

tutes, vol, ii. p. 114. sec. 4. Respecting the liabilities of co-executors, it

is understood that one executor is not chargeable for a devastavit of his

co-executor, and is chargeable only for the assets which have come to his
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cept as to debts incurred for funeral expenses, and the

expenses of the administration, and debts by mortgage.

The heir paid himself first, and he might pay the first

creditor who came. All the assets were considered as

equitable. a When debts are in equal degree, the admin-

istrator may pay which he pleases first, and he may al-

ways prefer himself to other creditors in an equal degree.

If a creditor commences a suit at law, or in equity, he

obtains priority over other creditors in equal degree, but

own hands. Cro. E. 318. Str. 20. 4 Dessaure S. C. Rep 65. 92. 199.

5 Conn. Rep. 19, 20. 11 Johns. Rep. 16. 21. 5 Johns. Ch. Rep. 296. 5

Pick. Rep. 104. 2 MoUoy's Ch. Rep. 186. But he is answerable for the

acts of his co-executor when there has been connivance or negligence, or

when he delivers over assets, or makes payment directly to his co-execu-

tor, 7 East's Rep. 246. 2 Molloy's Rep. 186. So one executor may dis-

pose of the assets and bind the estate by sale or discharge, 9 Cowen, 34.

4 Wendell, 491. Preston on Abstracts of Title, vol. 2. 22. 23. 11 Johns.

Rep. 21. 9 Paige's Rep. 52. 4 HilVs N. Y. Rep. 492. The better opi-

nion would seem also to be, that administrators stand on the same ground

in these respects as to their powers and responsibilities. 2 Vesey, 267. 1

Wendell, 383. 4 Wash. C. C. U. S. 186. 11 Johns. Rep. 21. Gayden

V. Gayden, 1 M' Mullen'' s S. C. Rep. 435. But where a note or other secu-

rity is given to two or more executors jointly after testator's death, the

title is in all of them equally as if given to them as trustees, anxd the

concurrence of all is necessary to transfer the title to the same. Smith v.

Whiting, 9 Mass. Rep. 334. Hertell v. Bogert, 9 Paige's Rep. 52. In

the case of Jones' appeal, 8 Watts cf- Serg. 143, it was forcibly illustrated

by the chancellor, that joint trustees are not answerable for the defaults of

each other in cases of ordinary prudence and diligence in the trustee sought

to be charged for his «jo-trustee.

It was held by Lord Hardwicke, in 1 Atk. 526, that an executor was

not bound in law or equity to plead the statute of limitations, to a demand

otherwise well founded. But that dictum was shaken by a contrary dic-

tum of Bailey, J., in M'Culloch v. Dawes, 9 Dowl. ^ Ryl. 40. It is

therefore left as an unsettled point, and the executor must at least exercise

a very sound discretion in the case. But more recently it is held, in Hodg-

don V. White, 11 N. H. Rep. 205, that the administrator is not bound to

plead the statute of limitations to a demand otherwise well founded. This

is the sound doctrine.

^ * Dig 11.7. 45. Ibid. 35. 2. 72. Code, 6. 30. 22. sec. 4, 5. 9. Wood's

Institutes of the Civil Law, 186, 187. Brown's View of the Civil Law,

vol. i. p. 307.
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an administrator may go and confess judgment to ano-

ther creditor in equal degree, and thereby defeat the cre-

ditor who first sued by pleading the judgment, and nil

ultra, &c.a

The New- York Revised Statutes,^ have made some

essential alterations in the English law, and in the

*former law of New-York, as to the order of pay- *417

ment of the debts of the deceased. The order now
established is as follows : 1. Debts under the law of the

United States
;

2. Taxes assessed
;

3. Judgments and

decrees according to priority ; 4. Recognizances, bonds,

sealed instruments, notes, bills, and unliquidated de-

mands and accounts, without any preference between

debts of this fourth class. Nor is a debt due and paya-

ble entitled to preference over debts not due ; nor does

the commencement of a suit for the recovery of any debt,

or the obtaining a judgment thereon against the executor

or administrator, entitle such debt to any preference over

others of the same class. Debts not due may be paid,

according to the class to which they belong, after de-

ducting a rebate of legal interest upon the sum paid, for

the unexpired time. The surrogate is authorized to give

a preference to rents due and accruing upon leases held

by the testator or intestate at his death, over debts of the

fourth class, whenever he shall deem the preference bene-

ficial to the estate. In suits against executors and ad-

ministrators, the judgment, if there be a proper plea in

the case, is to be entered only for such part of the assets

as shall be a just proportion to other debts of the same

class
;
and the execution is to issue only for a just pro-

portion of the assets applicable to the judgment ; and no

execution is to issue until an account has been rendered

a Williams' Executors, 679. 1213, 1214. See Shep, Touch, by Pres-

ton, vol. ii. p. 475—480. Bac. Ahr. tit. Executors and Administrators. L.

2, for a succinct view of the rules of the common law, touching the or^er

of paying debts by executors and administrators.

b Vol. ii. p. 87. sec. 27, 2B, 29, 30.
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and settled, or the surrogate shall otherwise order.*

*418 No executor *or administrator can retain for his

own debt, until it has been proved to, and allowed

by the surrogate, and it is not entitled to any preference

over debts of the same class.b The executor or adminis-

trator may, by public notice, call upon the creditors to

exhibit, within six months, their accounts and vouchers,

verified by affidavit. The executor or administrator

may go on and close the trust as to claims not exhibited

within the time
;
and he will not be chargeable for any

» N. Y. Revised Statutes, \o]. ii. p. 88. sec. 31, 32. The surrogate may
decree the payment of debts, upon the application of a creditor, at any

time after six months from the granting of the letters testamentary or of

administration, and the payment of any legacy or distributive share, on

the application of the party entitled, after the expiration of a year ; and

he may enforce payment by causing the bond of the executor or adminis-

trator to be prosecuted. On judgments obtained at law, against any exec-

utor or administrator, application may be made to the surrogate, who is to

cite the defendant, and having ascertained the sufficiency of the assets,

to order execution. N. Y. Revised Statutes, vol. ii. p. 116. sec. 18—22.

Ibid. vol. ii. p. 220. In Connecticut, the statute of limitations is suspend-

ed in personal actions, for one year from the creditor's death, in favour of

his executors and administrators. Acts o/l&33, ch. 13. In England, it is

a rule in chancery that the personal representatives have one year to pay

legacies, except where explicit directions are given by the testator. Lord

Eldon, 6 Vesey, 539. The statute law in this country, in several of the

states, is the same. A. Y. Revised Statutes, vol. ii. p. 90, sec. 43. In

New-Jersey, the statute of June 12th, 1820, prohibits suits against exec-

utors and administrators of insolvents, for debts due from the deceased,

until six months from the death of the deceased, unless in cases of fraud, or

for the physician's bill, funeral charges, and judgments against the dece-

dent. By the Massachusetts Revised Statutes, in 1835, the creditor is

not to sue the executor or administrator until the expiration of one year,

except in special cases. It is a well settled rule, that the time allowed by

statute to executors and administrators, before suit brought, is excluded from

the computation of time in the statute of limitations. Moses v. Jones, 2

Nott ^ M'Cord, 259. Dowell v. Webber, 2 Smedes ^ Marshall, 452.

In England, it was decided in the prerogative court of Canterbury, in

1754, that a creditor had a right to call for an inventory, but that the

court had no jurisdiction at his suit to examine the particulars of an ac- -

count. Brown v. Atkins, 2 Lee, by Phillimore, p. 1.

b N. Y. Revised Statutes, vol. ii. p. 88. sec. 33,
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due disposition of the assets prior to a suit on such claims,

though the next of kin or legatees may be liable to re-

fund to such creditors. If claims be exhibited and dis-

puted, they may be referred to referees by consent ;
and

if not, the creditor must sue thereon within six months,

or be barred for ever.^

& N. Y. Revised Statutes, vol. ii. p. 88. sec. 34—42. An executor or

administrator may plead the statute of limitations, and will not be preclu-

ded from the benefit of the plea, though he may have previously acknowl-

edged the debt, for he may have made it without due consideration and in

ignorance of the true state of the case. Nor is he bound to plead the

statute, for he may know the debt to be just. The plea rests in his discre-

tion. Fritz V. Thomas, 1 Wharton, 66. Nor is he liable to creditors, if

he exercises a reasonable discretion in compromising a debt. Pennington

V. Healy, 1 Crompton ^ Meeson, 402. In New-York the surrogate is

authorized by statute, 70th sess. ch. 81, to permit executors and adminis-

trators to compromise and compound debts due to their testator or intestate.

The jurisdiction of the courts of equity to superintend the administration

of assets, and decree a distribution of the residue, after payment of the

debts and charges, has been long established. Mathews v. Newby, 1

Vern. Rep. 133. Howard v. Howard, Ibid. 134. And when relief is

sought in chancery by a creditor on a creditor's bill, it has been the set-

tled doctrine of the court, ever since the great case of Morris v. The

Bank of England, {Cases Temp. Talh. 217.) that upon a decree being ob-

tained, it was in the nature of a judgment for all the creditors, and the

court will not permit any particular creditor, by proceeding at law, to disturb

that administration of the assets. All the creditors are entitled, and

should have notice for that purpose to come in and prove their debts be-

fore the master ; and on motion of either party, an injunction will be

granted to stay all proceedings of any of the creditors at law. This sub-

ject was largely discussed, and the authorities and precedents examined,

and the principle adopted, (and I believe for the first time in this country,)

in Thompson v. Brown, 4 Johns. Ch. Rep. 619 ; and the decree in that

case, which is given in the report of it, was drawn by the chancellor

as explanatory of the relief to be afforded. The English rule and practice

in chancery is still the same, with progressive enlargement. Drewry v.

Thacker, 3 Swanst. Rep. 544. Clarke v. Earl of Ormond, 1 Jacob's Rep.

108. But in ordinary cases, the plain, prompt, and cheap decretal ad-

ministration of the assets in the probate courts is much to be preferred.

The principal English cases and doctrine on the subject of the distribution

and marshaUing of assets in equity, are collected and digested in Mr,

Justice Story's Comm. on Eq. Jurisprudence, 513—552. See, also, Mr.

Ram's " Practical Treatise of assets, debts and incumbrances," which
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These alterations in New-York in the rules at common
law, are generally dictated by justice and policy ; and
those respecting equality of payment have long been the

prevailing doctrine in the distribution of assets in chan-
cery. The surrogates are clothed with new and enlarged

powers, which are very convenient to the public, in the

settlement of these ordinary and popular trusts. To
guard against the undue assumption of power, surrogates

are restrained from exercising any power or jurisdiction

whatever, not expressly given by statute.a But I forbear

to enlarge further on the subject. My principal object,

in this part of the present lecture, was rather to notice

the descent and distribution of personal property, than to

discuss the general powers and duties of executors and
administrators ; and it may here be generally observed,

that what has been said concerning the rules of law as to

the inventory, the collection of the property, and the pay-

ment of debts, applies equally to executors and adminis-

trators.

In the jurisprudence of the other states, the adminis-

tration of the assets is likewise subject to various

*419 local modifications. *In a few of the states, the

English order of preference is preserved. b In most

is the most ample view of any we have, on the administration and distri-

bution of assets in law and equity, supported by an overwhelming mass of

cases on the subject.

a N. Y. Revised Statutes, vol. ii. p. 221. The Statute of New-York,

1837, ch. 4fiO, gave new and specific directions to surrogates relative to the

proving of wills, and taking new security from administrators and guar-

dians, and revoking the trust of administrators and guardians, and relative

to their accounting, &c.

b In Virginia, North Carolina, South Carolina, Kentucky, Delaware,

Georgia, and Indiana, the English order of preference is preserved, with

the exception of a few slight variations. Thus, in South Carolina, no

preference is given among debts in equal degree, except that mortgages,

judgments and executions, are paid as legal liens, according to seniority.

In Virginia and Kentucky, debts due on protested foreign bills are placed

on a footing with judgments. By act of Virginia of March, 1831, debts

due by specialty and promissory notes, and other writings of decedent.
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of them, that order is entirely disturbed, and a more just

and equitable rule of distribution adopted. Expenses of

the last sickness including the physician's bill, and fune-

ral and probate charges, have every where the prefer-

ence
;
and generally debts due to the United States and

the state are next preferred, and then all other debts are

placed on an equality, and paid rateably in the case of a

deficiency of assets
; but with the exception, no doubt of

legal liens, if there be any such recognized by law.«^ In

Louisiana, there is a particular detail of the order of pri-

ority, which is special and peculiar, and minute even

beyond the rule of the common law.b In Maryland,

judgments and decrees have preference, and all other

are taken to be of equal dignity. In North Carolina specialty and simple

oontract debts are placed on an equality. See Griffith's Law Register.

h. t. 12 Wheaton, 594. Ciiappell v. Brown, 1 Bailey's S. C. Rep. 527.

Braxton V. Winslow, 4 CaWs Rep. 308. Mayo v. Beniiey, Ibid. 528.

Liddesdale v. Robinson, 2 Brockenhrough, 165. Bomgaux v. Bevan,

Dudley's Geo. Rep. 110. Palmes v. Stephens, R. M. Charlton's Geo.

Rep. 56.

a This is the case in the states of Maine, New-Hampshire, Vermont,

Massachusetts, Rhode Island, Connecticut, New-Jersey, Ohio, Indiana,

Illinois, Tennessee, Mississippi, and Alabama, with some small variations.

Thus, in Alabama, debts due to sureties are preferred ; and in New-Jer-

sey, debts due to the United States have preference, and rents due and

judgments entered during the life of the decedent have preference. In

Ohio, after funeral expenses, and the expenses of the last sickness, a sum
is allowed for the support of the widow and children for one year, and then

liens on the land, by mortgage and judgment are preferred. The residue

of the assets, are distributed rateably among the creditors. In Georgia after

debts due to the public, are payable judgments, mortgages and executions,

the eldest first ; next rents, then bonds and other obligations, and lastly open

accounts. Act of Georgia, December, 1792. Act of New-Jersey, 1820.

Revised Laws of New-Jersey, 766. Griffith's Reg. passim. Dana's Abr.

of American Law, vol. i. p. 560. Public Acts of Connecticut, 1821. 5

Hammond's Rep. 483. Statutes of Ohio, 1831. Massachusetts Revised

Statutes, 1835. Revised Laws of Indiana, 1838, p. 181. 186, and of Illi-

nois, edit. 1833, p. 648. In Tennessee, by act of 18th October, 1833, ch.

36, the assets of persons dying insolvent, are directed to be distributed

rateably amongst all the creditors.

b Civil Code of Louisiana, art. 1051—1061.
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debts are equal ; and in Missouri, expenses of the last

sickness, debts due to the state, and judgments, have pre-

ference, and all other debts are placed on an equality, a

In Pennsylvania, the order of administration is, to pay,.

1. Physicians, funeral expenses, and servants' wages
;

2. Rents not exceeding one year
;

3. Judgments
; 4. Re-

cognizances
;

5. Bonds and specialties
;

6. All other debts

equally, except debts due to the state, which are to be

last paid>

» Grriffith's Law Register, h. t.

b Frazer v. Tunis, 1 Binney's Rep. 254. The physician's bill, first to-

be paid, is not confined to medicine and attendance in the last sickness.

Rouse V. Morris, 17 Serg. ^ Rawle, 328. But by statute of 24th Feb-

ruary, 1838, in Pennsylvania no preference is now given to judgment over

bond and simple contract creditors, in the distribution of the assets of de-

cedents. Foreign judgments rank as simple contracts only. Judgments

of other states rank in the same grade with judgments in the state. 4 Watts

^ Serg. 314. The preference given by the laws of almost all countries

in the payment of debts to the expenses of the lasi sickness, and funeral, and

the wages of servants, is founded on considerations of humanity and decorum.

The last item of privileged debts is usually confined to menial servants,

and to the current wages of the last term of the contract. This is the

rule in Scotland. 2 BelVs Com. 157, 158. The Massachusetts Revised

Statutes, in 1835, go into a minute and very specific detail of the duties of

executors and administrators, in collecting, settling, and disposing of the

estate of the deceased. Considering the burden and the incessant calls for

the assumption of those trusts, such details are judicious, very useful, and

even benevolent. The established rule in the administration of the assets

of the deceased persons, in regard to creditors, is to be drawn from the

laws of the country where the assets are, and where the executor or ad-

ministrator acts, and from which he derives his authority, and not by that

of the domicil of the deceased. The residue of the assets is distributed

according to the law of the domicil. Marshall, Ch. J., in Harrison v.

Sterry, 5 Cranch's Rep. 299. Tilghman, Ch. J., in Milne v. Moreton, 6

Binney's Rep. 361. Chase, Ch. J., in Desobry v. De Laistre, 2 Harr. ^
Johnson, 224. Smith v. Union Bank of G., 5 Peters' U. S. Rep. 523, 524

Varnum v. Camp, 1 Green's N. J. Rep. 332. Story's Com. on the Conflict

of Laws, 439 to 442. See, also, infra, p. 454, 455. But many of the

foreign jurists, to whom Judge Story refers, maintained that the law of the

domicil of the debtor, even in a conflict of the rights and privileges

of creditors, ought to overrule the jurisprudence of the situs of the-

effects.
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*(3.) Of the distrihution of the personal estate.

1. When the debts are paid, the administrator (the hus-

band as administrator, excepted,) is bound, under the

Enghsh statute of distributions, of 22 and 23 Charles II.

ch. 10, after the expiration of a year from the granting of

administration, to d istribute the surplus property among

the next of kin. a He is first to account to the ordi-

nary court of probates, surrogate, or other proper jurisdic-

tion, and which, in several of the United States, is

appropriately termed the orphan's court. It is held, that

he is not bound to distribute without a previous order

for that purpose ;b and the statute of distributions makes

it the duty of the court of probates to decree distri-

bution. c The statute declares, that after the debts,

* Mr. Robertson, in his Treatise on Personal Succession, Edinburgh,

1836, ch. 1 to 6, has gone fully and with great research and learning, into

the history of the law of successions in England, Scotland, and Ireland,

and has traced the gradual relaxation of the restrictions on the power of

bequests, and the alterations and improvements, in the administration and

distribution of intestate's estates, down to the present time. This interest-

ing treatise is republished in the Law Library, vol. xii. edited by Thomas

J. Wharton, Esq., of Philadelphia, and which is an extremely useful and

valuable compilation to the American bar, for they have by means of it, a

ready access to a selection of the best English treatises on the various

branches of the law.

b Archbishop of Canterbury v. Tappen, 8 Barnw. ^ Cress. 151.

c By the New -York Revised Statutes, the executor or administrator is

bound, after the expiration of eighteen months, to account before the surro-

gate, under the penalty of attachment and a revocation of his power. N.

Y. Revised Statutes, vol. ii. p. 92. sec. 52. In accounting he must verify

by vouchers, and may be examined upon oath ; and his oath will, if uncon-

tradicted, supply the place of vouchers, as to items, each of which does not

exceed ^20, and not exceeding in the whole, in behalf of any one estate,

^500. Ibid. sec. 54, 55. This was adopting the rule in chancery, which

had established, that a defendant, on accounting before a master, might

verify, on his own oath, items not exceeding in each case, $20, and not

exceeding in the whole lOOZ. sterling. Remson v. Remson, 2 Johns. Ch.

Rep. 501. The executor or administrator may be allowed for property

perished or lost without his fault ; and he is not to gain by the increase,

nor lose by the decrease of the property, without his fault. He is also en-

titled, besides his necessary expenses, to the same rate of commissions of
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•funeral charges, and just expenses, are deducted, a

just and equal distribution of what remaineth clear

five, two and a half, and one per cent., which had been adopted by the

chancellor in 1817 ; though if a compensation be provided by the will, it

is to be taken as a full satisfaction, unless the executor elect to take the

allowance provided by law. N. Y. Revised Statutes, vol. ii. p. 93. sec. 58.

59. 3 Johns. Ch. Rep. 44. The commissioners who revised the statutes

of Massachusetts in 1835, reported a similar allowance to be made. By

statute of 17th April, 1838, the Revised Statutes of Massachusetts, on this

point, were repealed, and the court in which the accounts of executors and

administrators are settled, are to allow their reasonable expenses, and a

just and reasonable compensation for their services. Assignees in trust are

allowed an equitable compensation for their services, according to circum-

stances. Jewett V. Woodward, 1 Edw. Ch. Rep. 195. In Maryland, the

commission is from five to ten per cent, in the discretion of the court. 1

Peters' U. S. Rep. 562. 1 Harr. ^' Gill, 13, In Pennsylvania, the ordi-

nary commission is five per cent., but it may exceed, or be less than that,

in the discretion of the court, and under the circumstances. For receivings

and paying out money it is two and a half per cent., and sometimes an

additional half per cent, is held to be a sufficient compensation for trouble.

In the Estate of Miller, 1 Ashmead's Rep. 323. Pusey v. Clemsen, 9

Serg. ^ Rawle, 204. Stevenson's Estate, 4 Wharton, 98. In Louisiana,

the commission to syndics cannot exceed 5 per cent, by act of 1817. That

to executors is two and a half per cent,, on the whole amount received,

and is shared among them all. Civil Code, art. 1676. In South Carolina,

the established commission is five per cent., with a further allowance to be

assessed by a jury, in cases of extraordinary care and trouble. Logan v.

Logan, 1 BV Cord's Ch. Rep. 1. In England, it is a principle in equity,

that if the testator, by will, gives a compensation, the executor is not en-

titled to any other which may be allowed by law, unless he promptly elects

to prefer it, 3 Merivale's Rep. 24. The mode of contesting the accounts

before the surrogate, by the creditors, legatees, and next of kin, is specially

detailed in the New-York statutes. N. Y. Revised Statutes, vol. ii. p. 93,

sec. 60—70. And the manner of accounting before the surrogate by execu-

tors and administrators, is also detailed in the case of Gardner v. Gardner,

7 Paige, 112. The decree of the surrogate on a final settlement of the

executors accounts is final, (subject to an appeal to the chancellor), as to

payments to creditors, legatees, next of kin, and concludes all parties.

Wright V. Trustees of Methodist Episcopal Church, I Hoffman's Ch. Rep.

214.215.

In Pennsylvania, the registers' courts have a similar jurisdiction over

intestates of testators and intestates ; and the orphan's court has, a species

of equity jurisdiction over executors and administrators, guardians and

minors. Case of Paterson's estate, 1 Watts «f Serg. 293. But the prac-
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of the goods and personal estate of the intestate shall

be made amongst the wife and children, or children's

children, if any such there be
;

or otherwise to the

next of kin to the intestate, in equal degree, or legally re-

presenting their stocks
;
that is to say, one third part of

the surplusage to the wife of the intestate, and all the

residue, by equal portions, to and amongst the children

of the intestate and their representatives, if any of the

children be dead, other than such child or children who
shall have any estate by settlement, or shall be advanc-

ed by the intestate in his lifetime, by portion equal to the

share which shall, by such distribution be allotted to

the other children to whom such distribution is to be made.

And if the portion of any child who hath had such

settlement or portion, be not equal to *the share *422

due to the other children by the distribution, the

child so advanced is to be made equal with the rest.^

If there be no children, or their representatives, one moie-

ty of the personal estate of the intestate goes to the wi-

dow, and the residue is to be distributed equally among
the next of kin, who are in equal degree, and those v/ho

represent them : but no representation is admitted among

collaterals, after brothers' and sisters' children ;b and in

tice and rules in the orphans' tribunals were represented to be in a state of

deplorable confusion
;
(Duncan, J., 11 Serg. ^-Raivle, 432 ;) and in Jan-

uary, 1831, the commissioners appointed to revise the statute code of

Pennsylvania, reported new revised statutes, containing a consolidation of

all the statutes, v^rith the suggestion of improvements, in relation to the

registers' and orphans' courts. In Ohio, testamentary jurisdiction, or pro-

bate powers, and the appointment and control of guardians, are annexed to

the courts of common pleas in the respective counties. Acts of 1831.

a Under this statute, the widow cannot come into hotchpot and claim

collation of advancements to the children. She only takes her share of

what remains after deducting the advancements. Ward v. Lant, Prec. in

Chancery, 182. 184. Kiscudbright v. Kiscudbright, 8 Vesey, 51. This is

also the lav/ in Tennessee under the North Carolina statute of 1784, adopted

in that state. Brunson v. Brunson, 1 Meig's Rep. 630,

b The construction of the statute which declares that there shall be no

representation among collaterals, after brothers' and sisters' children, is,



422 OF PERSONAL PROPERTY. [Part V.

case there be no wife, then the estate is to be distributed

equally among the children ;
and if no child, then to the

next of kin, in equal degree, and their lawful representa-

tives, in the manner already mentioned. It is further

provided, that if any child shall die intestate after the

death of the father, and without wife or children, and in

the lifetime of the mother, every brother and sister, and

their representatives, shall have an equal share with her.

This is the substance of the English statute of 22 and

23 Charles II., which was borrowed from the 118th novel

of Justinian
;
and, except in some few instances men-

tioned in the statute, it is governed and construed by the

rules of the civil law. a

(2.) The next of kin is determined by the rule of the

civil law
; and under that rule the father stands in the

first degree, the grandfather and the grandson in th ese-

cond
;
and in the collateral line, the computation is from

the intestate up to the common ancestor of the intestate,

and the person whose relationship is sought after, and

then down to that person. According to that rule, the

intestate and his brother are related in the second degree,

the intestate and his uncle in the third degree. b The
half blood are admitted equally with the whole blood, for

they are equally as near of kin
;
and the father

*423 succeeds to the whole personal estate of a *child,

who dies intestate, and without wife or issue, in

exclusion of the brothers and sisters ; and the mother

would have equally so succeeded as against the collate-

rals, had it not been for a saving clause in the act, which

excludes her from all but a rateable share. She is ex-

that it means the children of the brothers and sisters of the intestate. If,

therefore, the intestate dies without issue, and leaves an aunt, and children

of uncles and aunts, the aunt succeeds to the whole estate. Bowers v.

Littlewood, I P. Wms. 593.

« See vol. i. p. 542, note ; and also, Carter v. Crawley, T. Raym. Rep.

496. Palmer v. Allicock, 3 Mod. Rep. 58. Edwards v. Freeman, 2 P.

Wms. 436.

b Sir John Strange, in Lloyd v. Tench, 2 Ves. 213.
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eluded, lest, by remarrying, she would carry all the per-

sonal estate to another husband, in entire exclusion, forever,

ofthe brothers and sisters : but she still takes the whole per-

sonal estate as against more remote relations of the intes-

tate.a The K. B. declared in Blackhorough v. Davis,^ that

the father and mother had always the preference before the

brothers and sisters, in the inheritance of the personal

estate, as being esteemed nearer of kin ; and for the

same reason, the grandmother is preferred to the aunt.

The grandmother is preferred, not because she is simply

in the ascending line, for, under the statute of distribu-

tions, a nearer collateral will be preferred to a more re-

mote lineal, but because she is nearer of kin, according to

the computation of the civilians, by one degree. And in

Mooi' V. Barham^ decided by Sir Joseph Jekyll,^ the

grandfather on the father's side, and the grandmother on

the mother's side, take in equal moieties by the statute of

distribution, as being the next of kin in equal degree :

* It has been decided, in Maryland, in Griffith v. Griffith, 4 Han: t|-

M'Henry, 101, and Cootnes v. Clements, 4 Harr. ^ Johns. 480, that bj

the common law of England, as it existed at the time of the colonization

of Maryland, and by the common law of Maryland, the widow is entitled

to a reasonable share of her husband's personal estate, after payment of

his debts ; and which reasonable part was one third, or one half, according-

to circumstances ; and it was a right paramount to the power of the hus-

band, and he could not d^eprive her of it by will. In Pennsylvania, under

the act of 1807, a widow is entitled to a distributive share of the residue

of her husband's estate undisposed of by his will, in common with the next

of kin ; and if there be no widow or next of kin, the state will take in pre-

ference to the executor, who holds snch a residuum as a mere trustee.

Darrah v. M'Nair, 1 Ashmead, 236. At common law, such residuum went

to the executor. The courts of equity then interfered, and gave it to the

next of kin, if they could, even by a strained construction of the will,

make out such an intention. The widow in such cases, came in, of course

for her share, with the next of kin. The Pennsylvania law wisely puts an

end to all matter of construction, and equitably gives at once, and in all

cases, the undisposed surplus to the next of kin. In Virginia, the execu-

tor is not, in any case, entitled to the residuum of personal property undis-

posed of by will. It goes to the next of kin. Paup v. Mingo, 4 Leigh's jR. 1C3.

b 1 P. Wms. 41. 2 Ves. 215.

c Cited in 1 P. Wms. 53.

Vol. II. 41
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and the half blood take equally with the whole blood.

A brother and a grandfather of the intestate are equally

near of kin, and each related in the second degree, and

therefor it would seem from the directions in the statute,

that they would take equally ; but it has been

•424 *decided in England, and it is also said to be the

better construction of the novel of Justinian, that

the brother of the intestate will exclude the grandfather

of the intestate. This was so decided in Pool v. Wil-

shaw, in 1703
;
and Lord Hardwicke, in Eveli/n v. Eve-

lyn^^ followed that determination, as being correct, though

it may be considered an exception to the general rule.

He said it would be a very great public inconvenience,

to carry the portions of children to a grandfather, and

contrary to the very nature of provisions among children,

as every child may properly be said to have spes accres-

cendi. This question was very much debated among
the civihans in their construction of the I18th novel of

Justinian : and the generality of them of whom Ferriere

and Domat are of the number, were of opinion, that the

grandfather and the brother took equally ; but Voet was

of a different opinion, and his ophiion though without any

strong foundation in reason, is the one prevailing in the

English courts.^

The question, whether the half blood took equally with

the whole blood, under the statute of distributions, was

debated in the case of Watts v. Crooke ;« and it was de-

termined in chancery that they were of equal kin, and

took equally with the whole blood ;
and the decree was

affirmed upon appeal to the house of lords.*^ So posthu-

* 3 Atk. Rep. 762. Amb. Rep. 191. Burns' Eccl. Law, vol. iv. p. 41fi.

fc Voet, Com. ad. Pand. lib. 38, tit. 17, ch. 13. Dr. Irving in his intro-

duction to the study of the civil law, 4 Edit. London, 99—101, contends

that the reasoning of Voet, and the decisions in England were fallaciouB

and erroneous and not founded on a true construction of the novel.

c Shower's cases in Parliamevt, 108. 2 Vern. 124. S. C.

In Maryland, so late as 1827, in the case of Seekamp v. Hammer, it

was decided, that under the act of 1798, the half blood took equally with
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mous children, whether of the whole or half blood, take

equally as other children, under the statute. '^

As the statute of distribution says, that no representa-

tion shall be admitted among collaterals after bro-

thers' and sisters' *children, it was held, in Pett v. *425

Pett^^ that a brother's grandchildren could not

share with another brother's children. And, therefore,

if the intestate's brother A. be dead, leaving only grand-

children
;
and his brother B. be dead, leaving children, and

his brother C. be living, the grandchildren of A. will have

no share, and cannot take. One half of the personal estate

will go to the children of B., and the other half to C. But if

all the brothers and sisters and their children be dead, leav-

ing children, those children cannot take hy representation^

for it does not extend so far
;
but they are all next ofkin,

and in that character they would take per capita. Re-

presentation in the descending lineal line proceeds on ad

infinitum^ restrained by no limits. It has also been de-

cided, that if the intestate leaves no wife or child, brother

or sister, but his next of kin are an uncle by his mother's

side, and son of a deceased aunt, the uncle takes the

whole, and the representation is not carried down to the

representatives of the aunt.c

It is the doctrine under the statute of distributions, that

the claimants take per stirpes only when they stand in

unequal degrees, or claim by representation, and then the

doctrine of representation is necessary. But when they

all stand in equal degree, as three brothers, three grand-

children, three nephews, &c., they take per capita^ ox

each an equal share
; because, in this case, representa-

tion or taking per stirpes^ is not necessary to prevent the

the whole blood, in the distribution of the personal estate of an intestate.

2 Harr <$• Gill, 9.

» Burnet v. Mann, 1 Ves. 156.

fc ISalk. Rep. 250. 1 P. Wms. 25. S. C. Duvall v. Harwood, 1 Harr,

§- Gill. 474. S. P.

« Bowers v. Littlewood, 1 P. Wms. 593. Parker v. Nim8,2 N. H. Rep,

460. Porter v. Askew, 1 1 Gill ^ Johnson, 346.
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exclusion of those in a remoter degree
;
and it would be

contrary to the spirit and policy of the statute, which

aimed at a just and equal distribution. a Uncles and

aunts and nephews and nieces, stand in the same

*426 third *degree, and take equally per capita.^ If a

person dies without children, leaving a widow,

and mother, brother and sister, and two nieces by a de-

ceased brother, then, according to the established doctrine,

the widow would take a moiety, and the mother, brother

and sister would each take one fourth, and the two nieces

the other one fourth of the remaining moiety. This point

was ruled in Keylway v. Keylway ;^ and the doctrine

was declared to be correct by Lord Hardwicke, in Stan-

ley V. StanleyA

» Walsh V. Walsh, Free, in Ch. 54. Davers v. Dewes, 3 P. Wms. 50.

Stent y.M'Leod, 2 M' Cords' S. C. Ch. Rep. 354. Hallett v. Hare, 5

Paige, 316. Nephews and nieces, under the statute of descents in South

CaroHna, of February, 1796, which abolished primogeniture, and distribu-

ted real and personal property in the same manner, would, in the case

stated, take per stirpes, contrary to the rule in the English law.

b Durant v. Prestwood, 3 Atk. Rep. 454. Lloyd v. Tench, 2 Ves. 213.

Buissieres v. Albert, 2 Lee, 51. {Eng. Eccle. Rep. vol. 6. 30. Edit. Phil-

adelphia, 1841.)

8 2 P. Wms. 344.

d 1 Atk. Rep. 457. The English doctrine of distribution of personal pro-

perty, according to the statutes of 22 and 23 Charles II., and 29 Charles II.,

and 1 James II., is fully and clearly explained by Ch. J. Reeve, in his Trea-

tise on the Law of Descents, under the head of Introductory Explanation.

It is the most comprehensive, neat and accurate view of the English law

on the subject that I have any where met with.

Mr. Robertson, in his learned Treatise on the Law of Personal Succes-

sion, p. 386, thinks that the Scottish rules of succession in regard to perso-

nal estate, require revision and are not just or expedient, as they (1) Hmit

the power of a husband or father to make a will
; (2) allow brothers and

sisters and their descendants to exclude the father from the succession,

though he be the nearest in blood, and allow uncles and aunts and their

descendants to exclude the grandfather
; (3) exclude the mother entirely

from any share in the succession of her child
; (4) totally exclude mater-

nal relations from the succession
; (5) totally exclude representations in

every case in regard to the succession of personal estate
; (6) disable bas-

tards from disposing of their personal estate by will.
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(3). The distribution of personal property of intestates

in these United States, has undergone considerable modi-

fication. In many of them, the English statute of distri-

bution, as to personal property, is pretty closely fol-

lowed, a *In a majority of the states, the descent *427

a This is the case in Tennessee, North Carolina, Maryland, Delaware,

New-Jersey, and Vermont. The English statute of distributions was

adopted in New-Jersey, by an act of assembly, as early as 1681. (iSmi^A's

Hist, of New-Jersey, 130,) and is re-enacted in 1847. N. J. jR. S.t^. 355.

The New-York Revised Statutes, which went into operation on the let

January, 1830, have essentially re-enacted the English statute of distribu-

tions, which had been adopted and continued the law of the state down to

that period ; and, for greater precision, they have particularly specified the

course of distribution. After the account is rendered, and finally settled,

the surrogate decrees distribution of the surplus of personal estate, and

decides all questions arising thereon. The distributions is 1. One third

thereof to the widow ; and the residue, by equal portions, among the chil-

dren, and such persons as legally represent them, if dead. 2. If no chil-

dren, or their representatives, one moiety to the widow ; and the residue

to the next of kin. 3. If no descendant, parent, brother or sister, nephew

or niece, the widow takes the whole surplus. If there be a brother or sister,

nephew or niece, and no descendant or parent, the widow takes the whole

surplus, if it does not exceed two thousand dollars. If it does, she takes her

moiety and two thousand dollars only. 4. If no widow, the surplus goes equal-

ly to the children, and those that represent them. 5. If no widow ©r children,

or their representatives, the surplus goes to the next of kin, in equal de-

gree, and their representatives. 6. If no children, or their representatives,

or father, a moiety of the surplus goes to the widow, and the other moiety

in equal shares, to the mother, and brothers and sisters, or their representa-

tives. If no widow, the whole surplus goes to the mother, and brothers and

sisters, and their representatives. 7. If there be a father, and no child or

descendant, he takes a moiety, if there be a widow, and the whole if there

be none. 8. If there be a mother, and no child, or descendant, or father,

brother, sister, or representative of a brother or sister, the mother takes a

moiety, if there be a widow, and the whole if there be none. And if the

intestate Was an illegitimate and left no child, descendant or widow, the

mother takes the whole and shall be entitled to administration. N. F.

Act of May 13th, 1845, ch. 236. 9. When descendants, or next of kin,

are in equal degree, they take per capita. 10. When they stand in unequal

degrees, they take per stirpes. 11. No representation is admitted among

collaterals, after brothers' and sisters' children. 12. Relatives of the half

blood take equally, and in the same manner as those of the whole blood-

13. Posthumous children take equally as if born in the lifetime of the per-

son they represent. (iV. Y. Revised Statutes, vol. ii. p. 96. sec. 75.) Any

advancement to a child, by settlement or portion of real or personal estate,
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of real and personal property is to the same persons,

and in the same proportions, and the regulation is

equal or superior to his share, will exclude him and his descendants from

the distribution ; and if the same was not equal, he will be entitled only to

so much as will supply the deficiency. The maintaining, or educating, or

giving money to a child, without a view to a portion or settlement in life,

is not to be deemed an advancement ; nor does the provision as to advance-

ment apply, if there be any real estate of the intestate to descend to his

heirs. {N. Y. Revised Statutes, vol. ii. p. 97. sec. 76, 77, 78.) The most

striking feature in the new provisions introduced into the New-York Re-

vised Statutes, on the subject of intestate estates, and of testamentary

matters, is the enlarged and equitable jurisdiction conferred upon the sur-

rogates in the respective counties. This branch of our jurisprudence will

apply more frequently than any other, and with great force and interest,

to family concerns ; and it will rise into correspondent importance, and

awaken much public solicitude. It is in analogy to the powers vested in

the ordinary in England, and in the orphans' courts, or testamentary juris-

dictions, in the other United States. The surrogate under the New-York

statutes has concurrent jurisdiction with chancer)', to r>.all executors and

administrators to account. But a prior suit pending in chancery by the

complainant is a bar to the proceeding before the surrogate. So a decree

in chancery for the benefit of claimant upon the estate of the decedent, is

a bar to a proceeding before the surrogate for an account. Rogers v. King,

8 Paige's Rep. 210. It was further held in Heyer v. Burger, 1 Hoffmanns

Ch. Rep. 1, that the surrogate had the sole jurisdiction to try the validity

of a will of personal estate, and that chancery had no original jurisdiction

in the case. The surrogate in New-York has the like power touching the

payment and distribution of the proceeds of real estate, when the will

is proved in his oflSce, as in the case of the personal estate. N. Y .R. S.

vol. 2. 109, sec. 57. Decrees of surrogates for the payment of money by

an executor, administrator or guardian, as well as decrees in chancery,

are liens on real estate in any county, on the transcripts or certificates of

the same being filed with the clerk thereof and entered and docketted on

the books for docketting judgments therein, Laws N. Y. April 1st, 1844, ch.

104, In Mississippi, the probate courts in each county have exclusive

jurisdiction in all testamentary and administration matters, in dower, and

in lunacy, Slc Carmichael v. Browder, 3 Howard, 255 ; but not against

the sureties in an administration bond. Green v. Tunstall, 5 lb. 638. The

surrogate's courts in New-York with all their enlarged powers are courts

of inferior jurisdiction, and a party seeking to make title to real estate

under their proceedings, must show aflSrmatively that they had jurisdio-

tion. Bloom v. Burdick, 1 HilVs N. Y. Rev. 130.

In New-Jersey, by the constitution of 1844 the chancellor is declared to

be the ordinary or surrogate- general, and judge of the prerogative court,
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the same in substance, *as the EngUsh statute of dis-

tributions, with the exception of the widow, as to the

real estate, who takes one third for Hfe only, as dower.

In Georgia the real and personal estate of the intestate

is considered as altogether of the same nature and upon

the same footing, both in respect to their statute of dis-

tributions and the descent of property. Prin. Dig. 229,

1 Kelly R. 540. The half blood take equally with the

whole blood, as they do under the English statute of dis-

tributions, a Such a uniform rule in the descent of real

and has ample jurisdiction in granting letters testamentary, of administra-

tion, and of guardianship ; in compelling executors, administrators and

guardians, to account in his prerogative court, and to control them, and to

decree distribution, and the payment of legacies, and to try contested facts

by a jury and before a master, and to decree the sale of real estate to pay

debts. The orphans' court consists of the judges of the court of common

pleas in each county, and seems to be clothed with similar and concurrent

jurisdiction, and with power to award partition of land among heirs and

devisees. It is the more ordinary and proper tribunal for the settlement of

the accounts of executors and administrators. 1 Green's N. J. Ch. Rep.

480. R. S. of New-Jersey of 1847, tit. 7. ch. 5. The surrogate of each

county is the register of the orphans' court, and an essential member of it^

and has also power concurrent with the orphans' court, to grant letters

testamentary, of administration, and of guardianship, in cases arising with-

in his county, and to hold courts in matters cognizable before him, with

appeal to the orphans' court. The orphans' court seems to be the most

efficient of the consistorial jurisdictions. The prerogative court or ordi-

nary , the orphans' courts and the surrogates, all h ave jurisdiction in testamen-

tary and administration cases. Acts of 2d March, 1795, 13th June, 1820,

and the acts supplementary thereto. See Elmer's Digest, p. 165. 359

—

.370. 382. 444. New-Jersey seems to have doubled and trebled her consis-

torial courts. See N. J. R. S. of 1847, tit. 7. ch. 5.

» This is essentially the case in Maine, New-Hampshire, Vermont,

Rhode-Island, Connecticut, (but there the whole blood are, in certain cases,

preferred to the half blood, and even when in equal degree,) New-Jersey,

Pennsylvania, Virginia, (but there the half blood inherit only half as much

as the whole blood,) Indiana, Illinois, Michigan, Kentucky, (by the Ken-

tucky statutes if part of the collateral kindred be of the whole blood, and

part of the half blood, the latter inherit only half so much as those of the

whole blood, and the ratio of apportionment has reference to the individuals

of the two classes, and not to the classes collectively. Nixon v. Nixon, 8

Dana, 7,) Missouri, (but there brothers and sisters, and parents, take equal-
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ofjudicial decisions, was well selected, as the most suita-

ble and judicious basis on which to establish our Ameri-

can law of descent and distribution.

(4.) There has been much discussion as to the rule of

distribution of personal property, when the place of the

domicil of the intestate, and the place of the situation of

the property Avere not the same. But it has be-

*429 come a settled *principle of international jurispru-

dence, and one founded on a comprehensive and en-

lightened sense of public policy and convenience that the

disposition, succession to, and distribution ofpersonal prop-

erty, wherever situated, is governed by the law of the coun-

try of the owner's or intestate's domicil, at the time of his

death, and not by the conflicting laws of the various

places where the goods happened to be situated. The
principle applies equally to cases of voluntary transfer, of

intestacy, and of testaments.* On the other hand it is

equally settled in the law of all civilized countries, that

real property, as to its tenure, mode of enjoyment, trans-

additions and amendments. The doctrine of descent, and, consequently,

in a great degree, of distribution, in the different states, has been minutely

illustrated, and ably discussed, by the late Ch. J. Reeve, of Connecticut, in his

laborious Treatise on the Law of Descents in the several United States of

America. This work does honor to his memory ; but it is not calculated

to suit the taste of those general readers *who have nomatiiematical heads,

by reason of the numerous algebraical statements of hypothetical cases

with which the work abounds, and by which it is perplexed.

» Stanley v. Barnes, 3 Hagg. 373. Ferraris v. Hertford, 3 Curteis, 468.

Desesbats v. Berquier, 1 Binney, 336. The construction of wills as to

real property is to be given according to the lex rei sites, and as to personal

properly according to ihelex domicilii, unless it be manifest that the testa-

tor had the law of some other country in view. Story on the Conflict of

Laws, p. 409. Harrison v. Nixon, 9 Peters, 503. See also 1 Jarman on

Wills, edit. Boston, 1845, ch. 1. p. 1—10, where the numerous authorities

are referred to. It is also a declared principle that although personal

property is as to the succession controlled by the laws of the domicil, yet

each state is competent to regulate wiihin its own territory that succession

in personal anJ real property at its pleasure. Story's Conflict of Laws,

23. 447. Jones v. Marable, 6 Humphrey, 116.
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fer and descent, is to be regulated by the lex loci rei sitm.^

Personal property is subject to that law which governs

the person of the owner. Debts and personal contracts

have no locality—^efti^a sequuntur 'personam dehitoris.

Huberus lays down this to be the common and correct

opinion, though the question had been frequently agitated

in the courts in his day;b and Bynkershoeck says the

principle had become so well established, that no one

dared to question it ; adeo recepta hodie sententia est, ut

nemo ausit contra hiscere.'' 'rhe same principle would

seem to be the acknowledged law in Germany and France,*"

« Communis et recta sententia est in rehus immobilibus servandum esse

jus loci in quo bona sunt sita. Hub. torn. i. lib. 3. tit. 13, De success, s. p.

278. In Story's Co7nm. on the Conflict of Laws, p. 359—390, the autho-

rities, foreign and domestic, are numerously collected in favour of the

proposition that real or immovable property is exclusively governed by the

territorial law of the situs. The point is too clear for discussion. But by

the Revised Statutes of the state of Michigan, 1840, lands lying in Mich-

igan may be conveyed by the owner residing in another state or territory

or in a foreign country, according to the laws of such state or country.

b Pralec. part 1. lib. 3. De success, ab. inst. collat. torn. i. p. 278. sec.

20. Ibid, part 2. lib. 1. tit. 3. De Conflictu Legum, torn. ii. p. 542.

sec. 15.

« QucBSt. Jur. Priv. lib. 1. ch. 16. See, also, the opinion of Grotius on

the point, given at Rotterdam, October 31st, 1613, on consultation, and

cited at large in Henry on Foreign Law, App. 196.

AVoet, lib. 38, tit. 17. sec. 34. Heinecc. Opera, torn. ii. p. 972. De

Testamenti Factione Jure Germ. sec. 30. Opinion of M. Target on the

Dutchess of Kingston's will, 1 Coll. Jurid. 240. Toullier, Droit Civil

Francais, tom. i. No. 366. Merlin, Repertoire de Jurisprudence, tit. Loi.

sec. 6 3. See, also, supra, p. 67, and infra, vol. iv. p. 441. 513, as to the

rule when applied to personal, and when applied to real property. The

general utility of this doctrine, that personal property has no situs in con-

templation of law, and is attached to the person of the owner, wherever

he is, and governed by the law of the owner's domicil, does not fail, aa

Mr. Justice Story has observed, to recommend itself to all nations by its

simplicity, its convenience, and its enlarged policy. But the doctrine is

sometimes controlled by local law, and the case of foreign assignments in

bankruptcy, is an instance. Vide supra, p. 404—408. So, in l^ouisiana,

delivery has been held necessary to the complete transfer of personal pro-

perty, as against creditors and purchasers, though the transfer be made by
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and Vattela considers the rule to be one that is dictated

by the law of nations.

This principle was understood to be settled in Eng-
land, in the time of Lord Hardwicke, in the cases of

Pipon V. Pipon, and of Thome v. Watkins ;b and
*430 Lord Thurlow observed in the house of *lords in

the case of Bruce v. Bruce^^ that to hold that the

lex loci rei sitce was to govern as to personal property,

when the domicilium of the intestate was in a different

country, would be a gross misapplication of the jiisgeji-

tium. And yet notwithstanding all this weight of au-

thority, in favor of the solidity and universality, of the

principle, the point was permitted to be very extensively

and learnedly debated before Lord Loughborough, in the

the owner in his foreign domicil, where the transfer would be good without

delivery. Norris v. Mum ford, 4 Martin's Rep. iiO. Ramsay v. Stevenson,

5 Ibid. 23. Fiske v. Chandler, 7 Ibid. 24. Olivier v. Townes, 14 Ibid.

93. 97—103, These decisions have not met the approbation of some of

our most distinguished civilians. Livermore's Dissertation, p. 137

—

140t

Story\s Com. on the Conjiict of Laws, p. 318—327.

* Droit des Gens, b. 2. ch. 7. sec. 85. ch. 8. sec. 103. 110.

b 2 Vesey, 35. Amb. Rep. 25. See, also, the decision of Lord Mans-

field, before the privy counsel, in 1762, on appeal, in the case of Burn v.

Cole, Ibid. 415.

<^ 2 Bos. ^ Pull. 229, note. The decision in the house of lords in the

great case of Bruce v. Bruce, is considered £is settling the law both in

England and Scotland, in favour of the law of the domicil in the distribu-

tion of the personal estate of intestates, and that the actual situs of the

goods was of no moment. The decree of the court of session in Scot-

land was affirmed. So, the very important and very litigated case of Hoy
V. Lashley, which arose in the court of session in 1791, and was carried

by appeal to the house of lords, and which led to collateral issues and

subsequent appeals, and to the most learned and able discussions, settled,

among other things, the points, that the succession in personal estate of

every description, wherever situated, was regulated by the law of the

domicil ; and that parties marrying and having their domicil in England,

and then changing their domicil to Scotland, changed their rights and

those of their children, and subjected them to the succession of the law

of Scotland. Robertson on Personal Successions, ch. 8. sec. 1. p. 118 to

150. Brown v. Brown, on appeal, lb. p. 193. 4 Wilson ^ Shaw's Ap-

peal Cases, 28.
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case of Bempde v. Johnstone;^ and he said that the

question had been decided and settled, and the law clearly

fixed in England, by repeated decisions in the house of

lords
; and that by those decisions, the law of the intes-

tate's domicil at the time of his death carried the distri-

bution of his personal property, wherever it was situated.

The law of Scotland was once different ; but the court

of session has now conformed to the English decisions.

b

He admitted, however, that if the point had been quite

new and open, it would be susceptible of a great deal of

argument, whether, in the case ot a person dying intes-

tate, having property in different places, and subject to

different laws, the law of each place should not obtain, in

the distribution of the property situated there
; and many

foreign lawyers, he said, had held that proposition. Af-

terwards, in Somervillev. Lord So^nerville,^ the rule as

above settled, was declared, by the master of the rolls, to

apply to all cases where the fact of the domicil was not

in dispute. But in the case of Curling v. Thornton,^

a 3 Vesey, 198.

b The rule as stated in the text may lead and has led to the anomalous

result, that the same person may be legitimate as to the real estate of his

father, and illegitimate as to the personal. Thus by the Scotch law the

marriage in Scotland of Scotch parents legitimates their previously born

bastard issue, but it is not as yet so by the English law. And if the fa-

ther of such issue removes and dies domiciled in England, leaving real and

personal estate in Scotland as well as in England, the issue being legiti-

mate by the Scotch law and illegitimate by the English, cannot take the

real or personal estate of his father by the English law, either as heir or

next of kin, but he would take the real estate of his father in Scotland

according to the lex rei sitcB, and would not take the personal, because the

Scotch courts would, by the comity of nations, be bound to recognize, in

the distribution of the personal estate, the lex domicilii. And thus, as an

English lawyer humorously observes, the same person would, by the same

court, and by this paradox in the law, be deemed legitimate as to the real

estate and illegitimate as to the personal—" legitimate as to the mill, ille-

gitimate as to the machinery—born in lawful wedlock as to the barn, but

a bastard as to the grain within it."

c 5 Vesey, 750.

d 2 Addams' Rep. 14.
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Sir. John Nicholls doubted whether a British natural

born subject could shift his forum originis for a foreign

domicil, in complete derogation of his rights under the

British law ; and he said it must be at least complete

and total, to make his property in England liable to

distribution according to the foreign law, and the party

must have declared and carried his intention into full

effect, a

* The inference from the case is, that the English property of British

subjects, resident abroad, and dying there intestate, follows the course of

distribution directed by the English laws As to the general rule that the

disposition and distribution of personal property, are governed by the law of the

owner's domicil at the time, see Sill v. Worswick, 1 H. Blacks. Rep. 690.

Potter V. Brown 5 EasVs Rep. 130. Stanley v. Barnes, 3 Hagg. Eccle.

Rep. 373. Story's Comm. on the Conflict of Laws, p. 299. 391—398. In

Garland V. Rowan, 2 iSmeJes ^ Marshall, Miss. R. 617. The general

rule of the distribution of the personal estate of intestates, according to the

law of the domicil of the intestate, was held to apply equally to the wid-

ow's share of the personal estate. In the case of Sill v. Worswick, Lord

Loughborough observed, that it weis a clear proposition of every country

in the world, where law had the semblance of science, that personal prop-

erty had no locality, and was subject to the law of the country where the

owner had his domicil. But the general rule is subject to some qualification

as to stocks and other property which may be required to be transferred in

the mode prescribed by local regulations. Story, ibid. 315, 316. Erskine,

in his Institutes, h. 3. tit. 9. sec. 4. And Pothier, in his Court d' Orleans,

c. 1. sec. 2. n. 23, considered that interests in public stocks or local compa-

nies, &.C., were governed by the lex loci rei sita. But they are now
clearly subject, like other personal property, to the law of the domicil.

Robertson on Personal Successionj p. 84, 85. Jarman on Wills, vol. i. p.

2. What facts constitute a domicil of the person, has been a question fre-

quently discussed. There is no fixed or definite period of time requisite to

create it. The residence, to create it, may be short or long, according to

circumstances. It depends on the actual or presumed intention of the par-

ty. It is said, in Moore v. Darrall, 4 Hagg. Eccle. Rep. 346, that domicil

does not depend on residence alone, but on a consideration of all the cir-

cumstances of each case. The domicil may be in one state and the actu-

al residence in another. 19 Wendell, II, But a man cannot have but

one domicil for the purpose of succession. He cannot have more than one

domicil at the same time, for one and the same purpose, and every pennon

hzis a domicil somewhere. A person being at a place, is prima facie evi-

dence that he is domiciled there ; but it may be explained, and the pre-

sumption rebutted. The place where a man carries on his established bu-
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*5. The rule, as settled in England, and by the gene-

ral usage of nations, as to the succession and distribu-

siness, or professional occupation, and has a home and permanent residence,

is liis domicil ; and he has all the privileges, and is bound by all the duties

flowing therefrom. Code Civil, art. 103. Tannery. King, U Lou. Rep.

175. Opinion of the judges in 5 Metcalf R, 587. It is the home of the

party, the place of his principal establishment, which constitutes the domi-

cil. The definition of a domicil, in the writings of the jurists generally,

is taken from the civil law. In eodem loco singulos habere domicilium

non amhigiiur, uhi quis larem rerumqve ac fortunarum suarum summan

constituit, unde [rursus] non sit discessurus si nihil avocet ; unde cum

profectus est, peregrinari videtur ; quod si rediit, peregrinarijam destitit.

Code, lib. 10. tit. 39. 1. 7. See also Dig. 50. 1. 27. 1. lb. lib. 50. tit. 16.

1. 203. Though his family reside part of the year at another place, such

place is regarded only as a temporary residence, and the home domicil for

business takes away the character of domicil from the other. The origi-

nal domicil of the party always continues until he has fairly changed it for

another, even though he has intentionally forsaken it. There must be in-

tention and act united, to effect a change of domicil. A new domicil is

not acquired by residence unless taken up with an intention of abandoning

the former domicil. Bradley v. Lowry, 1. Speer's S. C. Rep. 1. Attor-

ney General v. Dunn, 6 Meeson cj* W. 511. Hallowell v, Saco, 5 Green-

leaf, 143. Putnam v. Johnson, 10 Mass. R. 488. And it was held in De

Bonneval v. De Bonneval, 1 Curteis, 856, that where A. quitted France

in 1792, and resided in England until 1814, and then returned to France,

and from that time resided occasionally in both countries, he had not there-

by abandoned his original domicil. A dwelling place or home means some

permanent abode or residence with intention to remain, and has a more

restricted meaning than domicil as used in international law. 19 Maine

Rep. 293. The forum originis, or domicil of nativity, remains until a sub-

quent domicil is acquired animo et facto. Somerville v. Somerville, 5 Ves-

ey, 750. Balfour v. Scott, cited ibid. p. 757. In this last case the domi-

cil of birth had been shifted by election and residence to a domicil in Eng-

land which controlled the personal estate. Case of Dr. Munroe, 5 Madd.

Gh. Rep. 379. Harvard College v. Gore, 5 Pich. Rep. 370. Case of

James Casey, 1 Ashmead's Rep. 126. A woman on marriage takes the

domicil of her husband. The husband's change of domicil changes that of

his wife, and the parent also possesses the power of changing the domicil

of his infant child by changing his own. Under the English settlement

law, minor children take the domicil of the father, and if the mother also,

being a widow, changes her domicil, her minor children change theirs also,

but not if she acquires a new domicil by re-marriage. Cumuer v. Milton,

2 Salk. Rep. 528. Woodeud v. Paulspury, 2 Lord Raym. 1473. Free-

town V. Taunton, 16 Mass. Rep. 52. See also supra, p. 227, note, on the
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tion of personal property, has repeatedly been declared to

constitute a part of the municipal jurisprudence of this

country. a The difficulty has been not in the rule itself,

but in the application and execution of it. In Topham v.

Chapman,^ it was said, that though the distribution was

to be according to the laws of the country of the domicil

right of the surviving parent, whether father or mother, to transfer the do-

micil of the minor children, if done in good faith. If a party has two con-

temporary domicils, and a residence in each alternately, of equal portions

of time, the rule which Lord Alvanley was inclined to adopt was, that the

place where the party's business lay should be considered his domicil.

Lord Thurlow, in Bruce v. Bruce, 2 Bos. ^- Pull. 229, note. 3 Vesey.

201, 202. 5 Ibid. 786—789. See 1 Johns. Cas. 366, note, and 4 Cow-

en^s Rep. 516, note, for a collection of authorities on this question of domi-

cil. See also supra, vol. i. p. 74—81, as to the domicil for commercial pur-

poses, and in the purview of the law of nations. Domicil is distinguished

by the various situations to which it is applied. There is a political, a

civil, and a forensic domicil. There is a domicil arising from birth, and

from the domestic relations, and from election. Bynk. Quast. Jur. Priv.

lib. 1. ch. 16. Henry on Foreign Law, App. 181—208. Code Napoleon,

No. 102—111. Repertoire de Jurisprudence, art. Domicile. Toullier,

Droit Civil Francais, tom. i. p. 318. Story^s Comm. on the Confict of

Laws, ch. 3. Burge's Comm. on Colonial and Foreign Laws, vol. 1. ch. 2.

tit. Domicile. A resident and inhabitant meg.n the same thing. But in-

habitancy and residence do not mean the same thing as domicil, when the

latter is applied to successions to personal estates ; but they mean a fixed

and permanent abode, a dwelling-house for the time being, as contradis-

tinguished from a mere temporary locality of existence. Roosevelt v. Kel-

logg, 20 Johns. Rep. 208. Ch. Walworth, 8 WendelVs Rep. 140. See

also 4 Wendell. 603. Residence, combined v/ith intention, constitutes a

domicil. Whether the residence be long or short is immaterial, provided

the intention of residence is wanting in the one case and exists in the other.

Code Napoleon, art. 103. Touillier, vol. 1. 323. art. 372. Hennen v. Hen-

nen, 12 Lou. Rep. 190. Guier v. O'Daniel, 1 Binney, 349, note.

a Dixon V. Ramsay, 3 Cranch's Rep. 319. United States v. Crosby, 7

Ibid. 115. Blane v. Drummond, 1 Brockenbrough's Rep. 62. Kerr v.

Moon, 9 Wheaton, 565. Desebats v. Berquier, 1 Binney's Rep. 336. De-

couche v. Savatier, 3 Johns. Ch. Rep. 210. Holmes v. Remsen, 4 Ibid.

469, 470. Dawes v. Boyleston, 9 Mass. Rep. 337. Harvey v. Richards,

I Mason^s Rep. 408. Crofton v. Ilsley, 4 Greenleaf's Rep. 134. Stent v.

M'Leod, 2 M' Cord's S. C. Ch. Rep. 354. Story's Com. on the Conflict of

Laws, p. 391—393. 402—411. Leake v. Gilchrist, 2 Dev. N. C. Rep. 73.

6 1 Const. Rep. S. C. 292.
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^f the intestate, yet that his debts in a foreign country

must be collected and paid according to the law of that

country. Administration must be granted where the

debts were ;
for an administrator has no power beyond

the jurisdiction in which he received his letters of admin-

istration ;
and the home creditors must first be paid be-

fore the administrator could send the surplus fund to the

country of the proper domicil of the intestate.^ Much

a The general rule in England and in this country is, that letters testa-

mentary, or of administration, granted abroad, give no authority to sue or

be sued in another jurisdiction, though they may be sufficient ground for

new probate authority. Tourton v. Flower, 3 P. Wms. 369. Lee v.

Bank of England, 8 Vesey, 44. Dixon v. Ramsay, 3 Crunch's Rep. 319.

Doe V. McFarland, 9 Ibid. 151. Pond v. Makepeace, 2 Metcalfs Rep.

114. Sabin v. Gilman, 1 JV. H. Rep. 193. Goodwin v. Jones, 3 iWass.

Rep. 514. Riley v. Riley, 3 Day's Rep. 74. Morrell v. Dickey, 1 Johns.

Ch. Rep. 153. Dangerfield v. Thurston, 20 Martin's Louis. Rep.232.

Kerr v. Moon, 9 Wheaton, 565. Armstrong v. Lear, 12 Ibid. 169. Sto-

ry's Com. on the Conflict of Laws, p. 422. Vaughan v. Northrop, 15

Peters' V. S. Rep. 1. In N. Carolina, it is now held that probate of a will

in another state and duly authenticated, supersedes the necessity of a new

probate in that state. Lancaster v. M'Bryde, 5 Iredell, 421. The ad-

ministration on a foreigner's estate must be taken out where he died,

though the assets there are distributable according to the law of the coun-

try of his domicil. Aspinwall v. The Queen's Proctor, 2 Curteis, 241

In Carmichael v. Ray, 1 Richardson's S. C. Rep. 116, administration was

granted in S. Carolina on the estate of an intestate domiciled there, but it

was held, after an able and learned discussion, that a suit could not lie in

that state in trover for chattels held by the intestate in N. Carolina, as

the title of the administrator did not extend to personal property in a fo-

reign state. The case of executor is difFerent. His title is good jure

gentium, and operative when confirmed by the authority of the jurisdiction

in which it is to operate. But the administrator's title under grant from

the authorities of the intestate's domicil, does not de jure extend or attach

to the property in another's jurisdiction. A new title or a recognition of

the authority must be derived from the foreign government, and then it is

merely ancillary to the original power as to the collection and distribution of

effects, and is made subservient to domestic claims, and the residuum is

transmitted to the foreign country after the final account is settled in the

domestic forum. On this difficult subject of conflicting claims under probate

powers from different states, it was held after a full and learned discussion

in Connecticut, in the case of Holcomb v. Phelps, 16 Conn. Rep. 127, that

where administration was granted in New-York on the estate of A., who

Vol. II. 42
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discussion took place on this part of the *subject in Har-
vey V. Richards.^ It was held, upon a masterly consid-

was domiciled in New-York, and the assets were removed to Connecticut

by the administrator and a new administration was granted there to ano-

ther person, that the first administrator was not answerable there by suit

for the assets, and that the authority from New-York was his protection.

See infra, p. 434. n. a. S. P. In McNamara v. Dwyer, 7 Paige, 239, the

chancellor was of opinion that the creditors and next of kin were not

confined in their remedies against an executor or administrator to the

courts of the country in which the letters testamentary or of administra-

tion were granted. It was adjudged that the court of chancery had juris-

diction to compel a foreign executor or administrator to account for the

trust funds which, he received abroad and brought with him into the state,

and without taking out letters of administration in New-York on the es-

tate of the deceased. So it has been adjudged in the court of appeals in

Virginia, after an elaborate discussion, that if an executor takes out letters

testamentary in England, and removes to Virginia, and brings the assets

with him, he may be sued there for an account of his administration, and

for debts and legacies. Tunstall v. Pollard, 11 Leigh's Rep. 1. 36. But

the assets will be applied and distributed according to the laws of the state

or country from whom he derived his authority to administer. It is held

in other cases that a foreign administrator may receive payment anywhere,

and give an acquittance. Doolittle v. Lewis, 7 Johns. Ch. Rep. 45. Ste-

vens V. Gaylord, 11 Mass. Rep. 256. Trecothick v. Austin, 4 Mason's

Rep. 16. 33. Atkins v. Smith, 2 Atk. Rep. 63. Nisbet v. Stewart, 2 Dev.

^ Battle's Rep. 24. Mr. Justice Story, in his Conflict of Laws, is of opi-

nion that upon principles of international law, a payment to an original

administrator as against a foreign administrator subsequently appointed in

the domicil of the debtor would not be good, and that the latter administra-

tor would be entitled to recover the debt, inasmuch as the prior and original

administrator had no right to demand it. But in Vaughn v. Barrel, 5

Vermont Rep. 333, a contrary doctrine is declared, and it was adjudged,

upon full discussion, that an administrator appointed in another state, had

no authority to settle and discharge a debt due from a citizen of Vermont

to his intestate, and that such discharge would be no bar to an action for

the debt by the administrator appointed in Vermont. Under the local law

of Pennsylvania, letters of administration granted in another state are a

sufficient authority to maintain an action in that state. M'CulJoch v.

Young, 1 Binney's Rep. 63. This is the case in Ohio. Statutes of Ohio,

1831, p. 241. 8 Ohio Rep. 228. And in Tennessee, by the statute of

1809, and the provision is commended in Smith v. Marry, 7 Yerger, 26,

as just and liberal. But foreign executors and administrators cannot be

a 1 Mason's Rep. 403.
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eration of the case that whether a court of equity would

proceed to decree an account and distribution according

to the lex loci rei sites, or direct the assets to be

sued in Tennessee, as such, in virtue of their foreign letters testamentary

or of administration, Allsup v. AUsup, 10 Yerger, 283. And to entitl©

the executor or administrator to sue in Tennessee, on the fact of the foreign

probate or letters, he must produce a duly authenticated copy of the
i

same. Statute Laws of Tennessee, 1836, p. 78. In the Revised Statutes

of Pennsylvania, relating to orphans' courts, as reported in January, 1831,

the law of Pennsylvania was recommended to be made to agree, in this

particular, with the law of most of the other states. In Massachusetts

and Ohio, no will is effectual to pass either real or personal estate, unless

duly proved and allowed in the probate court ; and the probate of a will

devising real estate is conclusive as to the due execution of the will, equally

as it is of a will of personal estate. Mass. Revised Statutes, 1835, part 2-

tit. 3. ch. 62. sec. 20. Swazey v. Blackrnan, 8 Ohio Rep. 1. So, the pro-

bate is equally conclusive on trials at law, in Maine, Connecticut, and

Virginia; (4 G^reewZea/, 225. 5 Ibid, 494. 1 Day, 110. \ Leigh, ^93,)

whereas in Pennsylvania, the probate of a will is conclusive as to chattels,

and only prima evidence of title under it as to lands. In England, the

probate is evidence of the will as to chattels, but none at all as to lands,

for the ordinary has no jurisdiction over wills as to lands. The confirma-

tion of foreign letters testamentary, of administration, and of guardian-

ship, is made very simple and easy in Alabama and Indiana by their sta-

tute codes. It is by filing with the clerk of the court where suit is

brought, the same authorities or authenticated copies thereof. The guar-

dian is to give new security, as well as to file a copy of the appointments^

in order to have the privilege of a resident guardian. So, in Virginia, a
will duly authenticated and proved in another state, or in a foreign coun-

try, will be admitted to probate, if the proof abroad be such, that if made
in Virginia, it would have been admitted to proof, as a will of chattels, or

of lands, as the case may be. Ex parte Povall, 3 Leigh's Rep. 816. In

Massachusetts and Maine, a will proved and allowed in any other state,

or in a foreign country, according to the laws of such state or country,

may be filed and recorded, on producing an authenticated copy to the

judge of probate of any county in which there is any estate, real or perso-

nal, on which the will may operate ; and the judge is to hear the case on

the probate of the will on giving the prescribed notice of the time and

place. If allowed, it is to be filed and recorded, and to have the same

force and effect as if proved in the usual way ; and letters testamentary or

of administration, with the will annexed, are to be granted. Mass. Re-

vised Statutes of 1835, part 2. tit.4.ch. 3. Act of Maine, 1821. See,

also. State v. Judge of Probates, 17 Louis. Rep. 486, as to a similar rule,

and practice in Louisiana.
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*distributed by the foreign tribunal of the domicil of

the party, would depend upon circumstances. The
situs rei, as well as the presence of the parties, con-

ferred a competent jurisdiction to decree distribution, ac-

cording to the rule of the rex doihicilii ; and such a ju-

risdiction was sustained by principles of public law, and

was consistent with international policy. The court was

not bound, at all events, to have the assets remitted to

the foreign administrator, and to send the parties entitled

to the estate abroad, at great expense and delay, to seek

their rights in a foreign tribunal. Though the property

was to be distributed according to the lex domicilii^ na-

tional comity did not require that the distribution should

be made abroad. Whether the court here ought to de-

cree distribution, or remit the property abroad, was a

matter of judicial discretion, and there was no universal

or uniform rule on the subject.

The manner and extent of the execution of the rule

were well discussed and considered, in the supreme court

of Massachusetts.^ A person was domiciled at Calcutta,

and died there insolvent, and his will was proved, and

acted upon there. Administration was taken out in

Massachusetts, on the probate of the will in the East In-

dies ;
and assets came to the hands of the administrator

at Boston, sufficient to pay a claim due citizens of

the United States, and a judgment debt due a British sub-

ject in England ;
but all the assets were wanted to be

applied, in the course of administration, by the executor

at Calcutta. It was held, that the administrator here

was only ancillary to the executor in India
;
and the as-

sets ought to be remitted, unless he was compelled by

law to appropriate them here to pay debts. It was not

decided whether he was compelled to pay here
;
but if

it were the case, it would only be the American credi-

tors ;
and the British creditor was not entitled to come

here and disturb the legal course of settlement of the es-

» Dawes v. Head, 3 Pick. Rep. 128.
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tate in his own country. If there were no legal

claimants with us, ni *the character of creditors, le- *434

gatees, or next of kin, the administrator would be

bound to remit the assets to the foreign executor, to be by

him administered according to the law of the testator's do-

micil ; and if any part of the assets were to be retained, it

would form an exception to the general rule, growing out

of the duty of every government to protect its own citi-

zens in the recovery of their debts. The intimation has

been strong, that such an auxiliary administrator, in the

case of a solvent estate, was bound to apply the assets

found here to pay debts due here
;
and that it would be

a useless and unreasonable courtesy, to send the assets

abroad, and the resident claimant after them. But if the

estate was insolvent, the question became more difficult.

The assets ought not to be sequestered for the exclusive

benefit of our own citizens. In all civilized countries,

foreigners, in such a case, are entitled to prove their debts,

and share in the distribution. The court concluded that

the proper course in such a case would be, to retain the

funds, cause them to be distributed j^ro rata, according

to our own laws, among our own citizens, haviyig regard

to all the assets, and the lohole aggregate amount of

debt here and abroad, and then to remit the surplus

abroad to the principal administrator. Such a course

was admitted to be attended with delay and difficulty in

the adjustment ; but it was thought to be less objectiona-

ble, than either to send our citizens abroad upon a forlorn

hope, to seek for fragments of an insolvent's estate, or to

pay them the whole of their debts, without regard to the

claims of foreign creditors.

a

» In the case ex parte Ryan, {Newfoundland Rep. 113.) it was held, that

in the case of the msolvency of two branches of the same firm, one m
England, and the other in Newfoundland, the property in each country

was exclusively divisible among the creditors who trusted the branch

where the property was situated. The supreme court of Louisiana, in

Gravillon v. Richards, 13 Louis. Rep. 293, followed the Massachusetts-
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A difficult question on the subject of the distribution of

the property of intestates, arose in the K. B. in England,

doctrine, and declared that it was competent for the courts of probates in

Louisiana, to order the remission of funds belonging to a foreigner domici-

led in France, but dying at New-Orleans, to the representatives in France

authorised to receive them, and that policy and justice required such a

transmission, inasmuch as the creditors were in France, and none in Loui-

siana. In Davis v. Estey, 8 Pick. Rep. 475, it was held, that where the

original administration was in another state, and that in Massachusetts

only ancillary, and the estate was insolvent, the creditor in Massachusetts

was ouly entitled to a pro rata dividend, though the assets in Massachusetts

were sufficient to meet his demand. In the case of these different admi-

nistrations, each is deemed so far independent of the others, that property

received under one, cannot be sued for under another, though it may at

any time be within the jurisdiction of the latter. Currie v. Bircham, 1

Dowl. ^ Ryl. Rep. 35. Holcomb v. Phelps, supra, p. 431. n. c. Nor can

a judgment against one, furnish a right of action against the other ; for

in contemplation of law, there is no priority between them. Lightfoot

V. Bickley, 2 Raiole's Rep. 431. Story on the Conflict of Laws, p. 434.

436, 437. In Mothland v. Wiseman, 3 Penn. Rep. 185, the subject was

well discussed. It was held, that the liability of the administrator to ac-

count, and his title to the assets, was commensurate only with the juris-

diction of the authority that appointed him, and the trust was in exclusion of

foreign interference, and was regulated by the law of the locirei sites. This

principle was indispensable to the protection of the resident or domestic cre-

ditors, who were not to be sent abroad to assert their claims in foreign courts,

so long as there were assets within the control of the domestic administration.

The foreign courts might impair the priorities allowed by the domestic law,

or bar claims by shorter statutes of limitation. The intestate's effects were

to be collected and administered under the authority of the local jurisdic-

tion, in which they were at his death, and with the permission to foreign

creditors to participate in proportion to their debts, respect being had to the

aggregate of the estate and debts, whether foreign or domestic. If there

be no domestic claimants, or they be satisfied, then the local auxiliary

administrator is to remit the assets, when collected, to the primary admin-

istrator at the place of the intestate's domicil, and to whom they rightfully

belong for administration. This is not the case as to executors, whose

title, flowing from the will, extends to the assets wherever found. The

opinions of the Ch. J. in this case, and in the case of Miller's Es-

tate, 3 Rawle, 312, are drawn with much precision and force ; and

the general American rule from these Pennsylvania cases, and from deci-

sions in Massachusetts and South Carolina, seems to be, (and Mr. Justice

Story, in his Commentaries on the Conflict of Laws, p. 423, comes to the

same conclusion, and see, also supra, p. 420,) that the new administration
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in 1767, in the case of The King v. Hay.^ A fa-

ther and his *only daughter perished at sea, in *435

is made subservient to the rights of creditors, legatees, and distributees'

resident within the country; and that the residuum was transmissible to

the foreign country only when the final account had been settled in the

proper domestic tribunal, upon the equitable principles, adopted in its laws.

Some of the authorities above referred to, speak of the domestic legatees

and distributees as being entitled, after creditors, to have their claims sat-

isfied out of the assets arising within the authority of the ancillary admin-

istrator ; but other cases, as Richards v. Dutch, 8 Mass. Rep. 500, Dawes

V. Boyleston, 9 Ibid. 387, and Stevens v. Gaylord, 11 Ibid. 257, held, that

they are to resort to the primary administration abroad, where the resi-

duary assets are to be transmitted. The case of the Heirs of Porter v.

Heydock, 6 Vermont Rep. 374, followed the principles declared in the

cases of Dawes v. Head, and Harvey v. Richards, and decided, that it

appertained to the courts in Vermont, when the ancillary administration

was granted there, to settle and adjust the accounts of the administrator

touching assets received in Vermont ; and that it was discretionary \n them

to order distribution in Vermont, or remit the effects to the place of the

principal administration for that purpose. It rested on courtesy and ex-

pediency alone, and it is the usual course to remit them
;
but it will not

be adopted when the rights of thoso entitled to the estate would be endan-

gered by it. So in Slatter v. Carroll, 2 Sandford's Ch. Rep. 573, a foreign

resident owned lands in New-York, and conveyed them to a trustee there

to sell and distribute the proceeds and remit the balance for distribution at

the domicil. It was held that the court would direct the fund to be re-

mitted, or retain and distribute it in New-York, according to the circum-

stances of the case, in reference to the convenience of creditors, and of the

accounting parties. In the case of Fay v. Haven, 3 Metcalf, 109, being

the latest case in Massachusetts, it was held that the assets received by a

foreign executor or administrator in the foreign state where the testator

resided, were to be administered in such state, and that under the ancillary

administration in Massachusetts, he was not held to pay debts due to credi-

tors in that state out of assets received abroad, though he had paid all the

creditors elsewhere, and had the requisite balance in hand received from

the assets in the state where the principal administration was granted.

The creditors must resort to the tribunals of the foreign state. See the

just criticisms of Mr. Justice Story on some of the American cases on this

point, in his treatise on the Conflict of Laws, 2d edit. 429—432. In the

<.ase of the Earl of Winchelsea v. Garetty, 2 Keen, 293, A. was domiciled

in England and died intestate leaving real estate in Scotland, and the

!l>oad-debts were paid by the heir out of the real estate, and it was held that

* 1 Blacks. Rep. 640.
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the same vessel, and in one catastrophe, and a ques-

tion suggested by the case was, who took under the

the heir was entitled to relief out of the personal estate in England, as be-

ing by the law of the domicil the primary fund for the payment of debts.

This vexed subject of the distribution of assets being in diflFerent states, was
discussed in Goodall v. Marshall in 1 1 N. H. Rep. 88 by Mr. Ch. J. Parker

with his usual ability, and the result of the decision of the court was, that

the laws of the place under which an ancillary or auxiliary administration

was taken, governs the distribution of the assets in the payment of debts

there, but that the distribution of the estate among the heirs and legatees

is to be made according to the law of the domicil of the testator or intestate

at his death. And if a person domiciled in another government dies leav-

ing personal property in New-Hampshire and an ancillary administration

is taken out there, and the estate be insolvent, all the creditors of the de-

ceased are entitled to prove their claims and have the real as well as per-

sonal estate duly appUed in satisfaction thereof, and they are entitled to

pursue their claims in every government whore administration is taken and

to avail themselves of all the estate of the debtor until fully paid.

The question of the payment of debts and distribution of the assets of

testators and intestates, being in different jurisdictions, by trustees acting

under the authority of different probate powers, primary and ancillary, has

been frequently examined and discussed in our American courts with great

learning and ability, and while the general principles are acknowledged in

all of them, the difference seems to consist in the local application of some of

them on minor points. The spirit of justice pervades them all, though it

may be obtained diverso intuitiu and with more or less inconvenience.

The most important cases may be perused with much profit and pleasure*

Such are the cases referred to supra, p. p. 431—434, and more especially

those of Harvey v. Richards, Dawes v. Head, Goodall v. Marshall, heirs

of Porter v. Heydock, Holcomb v. Phelps, Mothland v. Wiseman, Car-

m'chael v. Ray, and Gravillon v. Richards. Mr. More the learned editor

oi Lord Stair^s Institutions, vol. i. note A. 8, states that great confusion

would prevail unless the law of the domicil be held to be the rule of distri-

bution, both in succession and in bankruptcy. The supreme court of the

United States in Aspden v. Nixon, 4 Howard 467, has very much narrowed

the doctrine and application of comity in the case of concurrent adminis-

trators in different governments over the assets of the same testator or in-

testate. A. was domiciled in England and died there leaving assets both-

in England and America, and letters testamentary were taken out in both

countries, and the claim under each power w^as restricted to the limits of

the country to which the letters extended, and it was considered that the

Pennsylvania Executor could not rightfully transmit his assets to be distri-

buted by the foreign jurisdiction, for that the suits were to be regarded as

suits between different parties, and that the property in controversy was >
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Statute of distributions. If the father died first, the per-

sonal estate would have vested in the daughter, and, by

her death, in her next of kin, who, on the part of the

mother, was a different person from the next of kin on

the part of the father. The right to succeed depended

upon the fact which person died first, and that fact could

not possibly be known, as the vessel perished at the same

time. It was said to be the rule of the civil law, to found

its presumptions on the relative strength, arising from the

difference of age and sex of two persons ;
but these pre-

sumptions were shifting and unstable. The court did

different and the local laws different, and that the exercise of comity among

different states was little more than a barren theory. This decision how-

ever it is to be observed, met the dissent of the Ch. Justice and of Mr. Mc
Lean, and it cannot be received without much misgiving.

The Massachusetts Revised Statutes of 1835, part 2. tit, 4. ch. 70. sec

21—26, have finally settled this question in that state. They direct, that

if administration be taken out on the estate of a person who was of an-

other state, or a foreigner, the estate after payment of debts, should be

disposed of according to his will, if validly made according to the law of

Massachusetts. If no will, the real estate descends according to the law

of that state, and his personal estate is to be distributed according to the law

of his domicil, after the payment of all debts for which he was liable in that

state. The residue may be thus distributed by the probate court in which

the estate is settled, or it may be transmitted to the executor or adminis-

trator, if any, in the place of the deceased's domicil, to be there disposed

of, as the court, under the circumstances of the case, shall think best. If

the deceased died insolvent, his estate in Massachusetts is to be disposed of

as far as practicable equally among his creditors there and elsewhere. His

estate is not to be transmitted to the foreign executor, or administrator,

until the domestic creditors have received their just proportion of all the es-

tate, wherever found, applicable to the payment of common creditors
;

and the domestic creditors are to receive their just proportion before any

other creditor shall be paid out of assets. After the domestic creditors have

so received their just proportion, other creditors, who prove their debts,

may then receive their proportion ; but no one is to receive more than

would be due to him, if the whole was to be divided rateably among all the

creditors. The balance, if any, to be transmitted as aforesaid.

In Kentucky, the law of the domicil of the intestate is not regarded as

to the succession to moveable property, so far as his creditors in that state

are concerned. The administration for the benefit of creditors is regulated

by the lex loci rei sites. Warren v. Hall, 6 Dana, 452.

#
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not decide the question. The arguments on each side

were equally ingenious and inconchisive. Lord Mans-
field recommended a compromise, as he said there was
no legal principle on which he could decide it. The
same question arose again in the prerogative court,

in 1793, in Wright v. Sarmuda.^ The husband, wife

and children, all perished together, in a vessel, which
foundered at sea

; and Sir WiUiam Wynne, after a long

and learned discussion, held it to be the most rational

presumption that all died together, and that none could

transmit rights to another. So, again in Taylor v. Dip-
lock^ in lS15,b in a like case. Sir John Nicholl assumed,

that the parties (who were husband and wife) perished

at the same moment ; and he could not decide on any

survivorship in the case, and consequently granted ad-

ministration to the representatives of the husband. « The
English law has hitherto vv^aived the question, and, per-

haps, prudently, abandoned, as delusive, all those inge-

nious and refined distinctions which have been raised on

this vexed subject by the civilians. The latter draw

their conclusions from a tremulous presumption

*436 resting on the dubious point, which *of the parties,

at the time, under the difference of age or sex, or

of vigour and maturity of body, and quickness and pre-

sence of mind, was the most competent to bafiie and re-

tard the approaches of death.

^

* 2 Phillimore, 266. n. Afterwards, in Calvin v. Procurator General, 1

Hagg. Eccl. Rep. 350, Sir John Nicholl held the presumption of law in

such a case to be, that the husband survived,

b 2 Phillimore, 261.

c So, also, in the case of Murray, in the English prerogative court, 1

Curteis, 596, the husband, wife and child perished together by shipwreck,

and administration was granted on the husband's ejffects, as of a widower.

And in Satterthwaite v. Powell, Ibid. 705, where husband and wife were

drowned at the same time, the property passed lo the next of kin of the

party in whom it was vested, and neither party could claim as survivor.

The wife's effects passed to her next of kin, to whom administration was

granted. See also, the case of Coys v. Leach, 8 Metcalf, 371.

d This curious question was much discussed in the civil law, and the

#
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presumption as to which was the longest liver, vibrated between parent

and child, according to circumstances. {Dig. lib. 34. tit. 5. oh. 10. sec. 1

and 4, and 23, 24, de Commorientibus.) It was also very ingeniously and

elaborately handled in Causes Celebres, torn. iii. p. 412-432 ;
and a num-

ber of cases cited. The decisions had not been steady or consistent. M.

Talon, the eloquent avocat general, took a distinguished lead .u the discus-

sions. The ancient French jurisprudence had nothing fixed on the sub-

ject, and continued floating and uncertain, with a very shifting presump-

tion in favour of one or another person, according to age and sex, and

manner of the death, until the law was reduced to certainty by the Code

Napoleon. {TouUier, Droit Civil Francais, torn. iv. No. 76.) By the

Code Napoleon, No. 720, 721, 722, and by the Civil Code of Louisiana,

No. 930—933, which has adopted the same provision, when two of the

next of kin perish together, without it being possible to be known which

died first, the presumption of survivorship is determined by circumstances.

If the parties were both under fifteen years of age, the eldest shall be pre-

sumed to have survived. If above sixty, the youngest shall be presumed

to have survived. If they were between the age of fifteen and sixty, and

of different sexes, the male shall be presumed to have been the survivor,

provided the ages were within a year of each other. If of the same sex,

then the youngest of the two is presumed to have survived.

The cases on this difficult subject in the jurisprudence of the civil law,

of the continental nations of Europe, and of England are collected and

stated in Surge's Com. on Colonial and Foreign Laws, vol. iv. p. 11—29.

The case of Fell v. Ball, on the same subject, occurred in the court of

chancery in South Carolina, and was decided in January, 1840. (1 Cheve's

Eq. Rep. 99.) The husband and wife both perished with many others in

the dreadful destruction of the steamer Pulaski by explosion of a boiler in

the night of June 14th, 1838, on her passage from Charleston to New-

York. The wife (Mrs. Ball) was seen alive on the wreck for a short time

after the explosion, but the husband was not seen after the explosion.

Chancellor Johnston decided upon that fact in favour of the survivorship

of the wife. There was a ground of probability founded upon positive proof

of that fact, superior to any thing founded on arbitrary presumptions, and

the decision was no doubt logical and correct.



LECTURE XXXVIII.

OP TITLE TO PERSONAL PROPERTY BY GIFT.

Title to personal property arising from transfer b^
act of the party may be acquired by gift, and by contract.

There has been much discussion among the writers

on the civil law, whether a gift was not properly a con-

tract, inasmuch as it is not perfect without delivery and

acceptance, which imply a convention between the par-

ties. In the opinion of Toullier,a every gift is a contract,

for it is founded on agreement ; while, on the other hand,

Puffendorf had excluded it from the class of contracts,

out of deference to the Roman lawyers, who restrained

the definition of a contract to engagements resulting from

negotiation. Barbeyrac, in his notes to Piiffendorf,b in-

sists, that, upon principles of natural law, a gift inter vi-

vos^ and which ordinarily is expressed by the simple

term gift, is a true contract ; for the donor irrevocably

divests himself of a right to a thing, and transfers it gra-

tuitously to another, who accepts it ; and which accep-

tance, he rationally contends, to be necessary to the vali-

dity of the transfer. The English law does not consider

a gift, strictly speaking, in the light of a contract, because

it is voluntary, and without consideration ; where-

*438 as a contract is defined *to be an agreement upon

sufficient consideration to do or not to do, a par-

» Droit Civil Francois, torn. v. Des Donations Entre Vifs, sec. 4, 5.

and n. 1.

b Droit Des Gens, liv. v. ch. 3. sec. 10. n. 6.
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ticular thing, a And yet every gift which is made perfect

by delivery, and every grant, are executed contracts ; for

they are founded on the mutual consent of the parties, in

reference to a right or interest passing between them.

There are two kinds of gifts ;
1. Gifts simply so called,

or gifts mter vivos, as they were distinguished in the civil

law
;

2. Gifts causa mortis, or those made in apprehen-

sion of death. The rules by which they are governed

are different, and quite distinct, and they were taken

from the Roman law.

1. Gifts intei' vivos have no reference to the future, and

go into immediate and absolute effect. Delivery is essen-

tial, both at law an^ in equity, to the validity of a parol

gift of a chattel or chose in action ;
and it is the same

whether it be a gift inte?' vivos, or causa mortis.^ With-

out actual delivery, the title does not pass. A mere in-

tention, or naked promise to give, without some act to

pass the property, is not a gift. There exists the locus

pceniteiiticB, so long as the gift is incomplete, and left im-

perfect in the mode of making it ; and a court of equity

will not interfere and give effect to a gift left inchoate

and imperfect. c The necessity of delivery has been

maintained in every period of the English law. Dona-

tio perjicitur possessione accipientis, was one of its an-

cient maxims. d The subject of the gift m_ust be certain,

* 2 Blacks. Comm. 442.

b Irons V. Smallpiece, 2 Barnw. ^ Aid. 551. Bunn;^v. Markham, 7

Taunt. Rep. 227. Bryson v. Brownrigg, 9 Vesey, 1. Antrobus v. Smith,

12 Ibid. 39. Hooper v. Goodwin, 1 Swanst. Rep. 485. Sims v. Sims, 2

Alab. Rep. N. S. 117. Noble v. Smith, 2 Johnson, 52. Adams v. Hayes,

2 Iredell, N. C. Rep. 366. But though the two cases first mentioned do

not advert to any distinction between gifts inter vivos, and gifts causa

mortis, there are cases which do make it, and consider a gift inter vivos,

by parol, accompanied by acceptance, good to pass the property, without

actual delivery of the chattel. Com. Dig. tit. Biens, D. 2. 2 Manning ^
Granger, 691, note c.

e Antrobus v. Smith, 12 Vesey, 39. Pennington v. Gittings, 2 Gill ^
Johns. 208.

i Jenk. Cent. 109, case 9. Bracton, dc acquirendo rerum Dominio, lib.
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and there must be the mutual consent and concurrent

will of both parties. It is nevertheless, hinted or assum-

ed, in ancient and modern cases,a that a gift of a chattel,

by deed or writing, might do without delivery ; for

*439 an assignment in writing would be tantamount *to

delivery. But in Cotteen v. Missing ^"^ a letter to

executors, expressing a consent that a specific sum of

money be given to a donee, was not a sufficient act in

writing ;
and it was held not to be a gift of so much mo-

ney in their hands, because the consent was not executed

and carried into effect, and a further act was wanting in

that case to pass the money. The vice-chancellor held,

that money paid into the hands of B., for the benefit of a

third person, was countermandable, so long as it remained

in the hands of B.c A parol promise to pay money as a

gift is not binding, and the party may revoke his promise ;d

and a parol gift of a note from a father to a son, was held

not to be recoverable from the executors of the father.^

Delivery, in this, as in every other case, must be ac-

cording to the nature of a thing. It must be an actual

delivery, so far as the subject is capable of delivery. It

must be secundum suhjectam materiam, and be the true

and effectual way of obtaining the command and domin-

ion of the subject. If the thing be not capable of actual

delivery, there must be some act equivalent to it. The

2, 15, 16. The delivery must be, if not actual, yet, under the circumstan-

ces, constructive or symbolical. Carradine v. Collins, 7 Smedes ^ Mar-

shall, R. 428, In South Carolina it is declared by statute in 1830, that

no parol gift of any chattel shall be valid against subsequent creditors, pur-

chasers, or mortgagees, except where the douee is separate and apart from

the donor, and actual possession delivered at the time and continued in the

donee and his representatives.

a Flower's case, Noy's Rep. 67. Irons v. Smallpiece, 2 Barnw. ^ Aid.

551. Came v. Marley, 2 Yerger's Tenn. Rep. 582.

b 1 Haddock's Ch. Rep. 176.

« 1 Dyer, 49, a. S. P.

d Pearson v. Pearson, 7 Johns. Rep. 26.

e Fink V. Cox, 18 Johns. Rep. 145. Pitts v. Mangum, 2 Bailey's S. C.

Rep. 588. S. P.
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donor must part not only with the possession, but with

the dominion of the property. a If the thing given be a

chose in action^ the law requires an assignment, or some

equivalent instrument, and the transfer must be actually

executed. Therefore, where a donor expressed by letter

his intention of relinquishing his share of an estate, and

directed the preparation of a release of the personal es-

tate, and he died before it was executed, it was held, that

his intention, not being perfected, did not amount to a

gift.b

*When the gift is perfect, by delivery and ac- *440

ceptance, it is then irrevocable, unless it be preju-

.dicial to creditors, or the donor was under a legal inca-

pacity, or was circumvented by fraud. A pure and per-

fect gift inter vivos was also held by the Roman law to

be in its nature irrevocable ; and yet in that law it was

nevertheless revocable for special reason, such as extreme

ingratitude in the donee, or the unexpected birth of a

child to the donor, or when sufficient property was not

left with the donor to satisfy prior legal demands. c The
English law does not indulge in these refinements, though

it controls gifts when made to the prejudice of existing

creditors.

By the statutes of 50 Ed. III., ch. 6, and 3 Hen. VIL
ch. 4, all fraudulent gifts of goods and chattels in trust

a Hawkins v. Blewitt, 2 Ef^p. Rep. 663. Noble v. Smith, 2 Johns.

Rep. 52.

b Hooper v. Goodwin, 1 Swanst. Rep. 486. Picot v. Sanderson, 1 Dev^

ereux's N. C. Rep. 309. S. P. By the civil code of Louisiana, edited by

Upton and Jennings, art. 1523, a donation inter vivos of immoveables and

choses in action must be verified before a notary and two witnesses, un-

less it be manual gifts, accompanied with actual delivery.

c Code, lib. 8. tit. 56. De Revocandis Donationibus, I. 10. Ibid. 1. 8.-

Code, lib. 3. tit. 29. De inofficiosis Donationibus. Puff. Droit Des Gens,

par Barbeyrac, torn. ii. 53. n. So by the civil code of Louisiana, art.

1484, 1485, the donation would be void if the donor divested himself of

all his property, and did not reserve enough for his own subsistence ;
and

he cannot deprive his descendants of a certain portion. Lagrange v. Baire^

11 Rob. Lou. R. 302.
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for the donor, and to defraud creditors, were declared

void
;
and by the statute of 13 Ehz. ch. 5, gifts of goods

and chattels, as well as of lands, by writing or otherwise?

made with intent to delay, hinder, and defraud creditors,

were rendered void, as against the person to whom such

fraud would be prejudicial. But the statute excepted

from its operation, estates or interests in lands or chattels

conveyed or assured bona fide and upon good considera-

tion, without notice of any fraud or collusion. The stat-

ute of 27 Eliz. ch. 4, was made against fraudulent con-

veyances of lands to defeat subsequent bonafide purchas-

ers, and it applies in favor of subsequent purchasers for a

valuable consideration, even in cases of fair voluntary

conveyances, provided they were purchasers without no-

tice of the voluntary conveyance. a These statutes have

been re-enacted in New-York and with increased checks ;b

» Vide infra, vol. 4, p. 463.

b N. Y. Revised Statutes, vol. il. p. 135. sec. 1 ; Ibid. vol. ii. p. 137.

sec. 1. 3. The provision applies equally to every species of transfer, and

to things in action, and to every charge upon lands, goods, or things in ac-

tion ; and not only in favour of creditors and purchasers, but in favour of

the heirs, successors, personal representatives, and assignees, who represent

them. It is even made a misdemeanor to be a party or privy to any con-

veyance or assignment of any interest in goods or things in action, as well

as in lands, with intent to defraud prior or subsequent purchasers, or to de-

lay, hinder, or defraud creditors, or other persons. Ibid. vol. ii. p. 690. sec.

3. In Louisiana it is held, that the right of a creditor, to attack a sale as

fraudulent, made by his debtor to a third person, depends on his showing

he was a creditor before the date of the act. Lopez v. Bergel, 12 Louis.

Rep. 197. This rule, I should think, was rather too strict for all cases.

The statute in Connecticut against fraudulent conveyances is distin-

guished for its simplicity, precision, and brevity. It declares that all frau-

dulent conveyances of lands or chattels, and all bonds, suits, judgments,

executions, and contracts made with intent to avoid any debt or duty, are

utterly void, as against the persons whose debt or duty is endeavoured to

be avoided. Revised Statutes of Connecticut, 1821, p. 247. The Ohio

statute of 1810, and the statute of Illinois, of 1827, and of North Carolina,

by the Revised Statutes of 1837, p. 287, make all such convej'ances equal-

ly void, as against creditors and purchasers. The statutes of Kentucky of

" 13th December, 1820, and of Feb. 1st, 1839, render all mortgages and

deeds of trust, of real or personal property, unless recorded, void against

creditors and purchasers.
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and doubtless the principle in them though they may not

have hem formally or substantially re-enacted, prevails

throughout the United States. ^ All the doctrines of the

courts of law and equity, concerning voluntary settle-

ments of real estates, and the presumptions of

fraud arising from them, *are applicable to chat- *44l

tels ;
and a gift of them is equally fraudulent and

void against existing creditors.^ Voluntary settlements,

whether of lands or chattels, even upon the wife and chil-

dren, are void in these cases, and the claims of justice

precede those of aifection.c The English cases were ex-

tensively reviewed and considered, in the case of Reade v.

a See vol. Infra, 4. p. 462. In Cadogan v. Kennett, Cowp. 434, Lord

Mansfield observed, that the principles and rules of the common law, were

as strong against fraud in every shape, as the statutes of 13 and 27 Eliz.

;

and those statutes are considered as only declaratory of the principles of

the common law. Marshall, Ch. J., in Hamilton v. Russell, 1 Cranch,

316, to the same point. Lord Coke considered the statute of 13 Eliz. as

declaratory of the common law. Co. Litt. 76. a, 290. b. It professes to

be so. In North Carolina, by act of 1806, all gifts of slaves are void, un-

less in writings signed by the donor, and attested by one subscribing wit-

ness, and proved or acknowledged, and registered within one year.

b Bayard v. Hoffman, 4 Johns. Ch. Rep. 450. An immoral and corrupt

motive is not essential to render the act fraudulent as to creditors. It is

constructively so if it necessarily leads to the injury of the creditor. Mont-

gomery V. Tilley, 1 B. Monroe, 157. Huth v. Bank of U. S. in Ch. Louis-

ville, Kentucky, August, 1843.

c This sentiment is strongly inculcated and sententiously expressed by

Cicero, {De Off. 1. 14.) Videndum est igitur, ut ea liberalitate utamur,

qua prosit amicis, noceat nemini. Nihil est enim liherale, quod nan idem

justum. But settlements of personal estates are held, in England, not to

be within 27 Eliz. ch. 4 ; and a voluntary settlement of them by persons

not indebted at the time, is good against a subsequent purchaser for a val-

uable consideration. 1 Sim. ^ Stu. 315. And in Bohn v. Headley, 7

Harr. ^ Johns. 257, it was held that a gift of chattels by a father, not in-

debted at the time, to his child, by deed, with a provision that the donor

was to retain possession and use for life, was valid under 13 Eliz. and

also at common law, and good against a subsequent purchaser, A gift of

a particular chattel, though the giver be at the time indebted more than

he is worth, has been held to be only presumptive evidence of fraud, and

not necessarily void. Touimin v. Buchanan, 1 StewarVs Ala. Rep. 67.

Vol. II. 43
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It has been said by the elementary writers, a that the

statute of 13 EHz. does not extend to voluntary settle-

Validity is never given in England to a settlement, where the party was

largely indebted at the time, and subsequent creditors have applied for re-

lief. If the deed be set aside as fraudulent against creditors, subsequent

creditors are let in. Richardson v. Smallwood, 1 Jacobus Rep. 552. Mr.

Justice Story, in his Commentaries on Equity Jurisprudence, p. 351,

draws the conclusion as to the opinion of the master of the rolls in the case

last cited, that indebtedness at the time was a circumstance presumptive of

a fraudulent intent. This learned commentator has examined the author-

ities on the question, (Com. p. 343—360,) very critically, and he comes to

the conclusion, that the doctrine in the case of Reade v. Livingston is

strictissimi juris ; and he evidently settles down upon the conclusion under

the statute of 13 Eliz., that mere indebtedness at the time would not per

se establish, that a voluntary conveyance was void, even as to existing

creditors, unless the other circumstances of the case justly created a pre-

sumption of fraud, actual or constructive, from the condition, state and

rank of the parties, and the direct tendency of the conveyance to impair

the rights of creditors. I have no doubt that this is the tendency of the

decisions both in England and America, and that the conclusions of fraud

are to be left as matters of fact to a common jury. The doctrine in Reade

v. Livingston, and of those English chancellors on whom it rested, is as

I greatly fear, too stern for the present times. If the creditor's claim, at

the time of the voluntary conveyance, rested in unliquidated damages for

a tort, which had not been then ascertained, and made certain by a judg-

ment, yet he is entitled to the benefit of his character as a creditor, as

against the conveyance. Fox v. Hills, 1 Conn. Rep. 295. Jackson v.

Myers, 18 Johns. Rep. 425. lu Van Wyck v. Seward, in the court of

errors of New-York, in 1837, (18 Wendell, 392. 405,) the free, sound and

elevated reflections of Mr. Justice Bronson, on the doctrine in Reade v.

Livingston, and in Jackson v. Seward, 5 Cowen, 67, which followed it, are

delivered with elegance and strength. He thinks that the presumption of

a fraudulent intent may be and ought to be in cases of that kind, an infe-

rence of law, and he does not construe the case in 8 Cowen, 406, as con-

tradicting that principle, but concludes that the court had not advanced a

a Atherley on Marriage Settlements, 220. 1 Roberts on Fraudulent

Conveyances, 421, 422. Mr. Justice Story, in his Comm. on Equity Jur-

isprudence, 361, says, that the English doctrine has at length settled

down in favour of the proposition, that in order to make a voluntary con-

veyance void as to creditors, either existing or subsequent, it is indispensa-

ble that it should transfer property which would be liable to be taken in

execution for the payment of debts.
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ments of property which a creditor could not reach by

legal process in case no settlement had been made, such

as choses in action^ money in the funds, &c. ; and

therefore that a voluntary *settlement of that spe- *443

cies of property must be good against creditors,

even if made by an insolvent debtor. The difficulty of

reaching that species of personal property was discussed

and considered, in the case of Bayard v. Hoffman.^

The cases were found to be contradictory, and the ques-

tion unsettled ; but there appeared to be much good autho-

rity and much strong reason for the opinion, that personal

property, not tangible by execution at law, could be reach-

ed by the assistance of a court of equity. Without such

assistance, there would be great temptations to fraudulent

alienations ;
and a debtor under the shelter of it, might

convert all his property into stock, and settle it upon his

family in defiance of his creditors, and to the utter sub-

version of justice. In Spader v. DaviSj^ the court of

single step towards denying the doctrine of legal fraud, as laid down in

Reade v. Livingston.

In noting the vacillating and contradictory decisions on the point of the

validity of voluntary gifts and conveyances of property by persons indebt-

ed at the time, it is painful to perceive, in so many instances, the tendency

to a lax doctrine on the subject. The relaxation goes to destroy conserva-

tive principles, and to commit sound, wholesome, and stern rules of law,

to the popular disposal and unstable judgmjant of jurors. The very able

decision of the supreme court of North Carolina, in December, 1833, in

O'Daniel v. Crawford, 4 Dev. N. C. Rep. 197, stands out firmly opposed

to this enervating infirmity. It has established by argument and authority,

resting on the soundest foundations, the rule that no voluntary conveyance

of property, even to a child, will be upheld to defeat any creditor existing

at the time, however small the amount of the demand. It was well ob-

served, that there is not an English case in chancery to sustain the gift in

such a case, and this, I think, was fully shown in the review of the cases

in Read v. Livingston, mentioned in the text,

a 4 Johns. Ck. Rep. 450.

b 5 Ibid. 280. This decision in Spader v. Davis had important influences

on the jurisprudence of New-York, and may be considered as the origin

and foundation in this country, of the creditors bill, to supply the ineffica-

cy of the execution at law, which has made such a conspicuous figure in

the subsequent business and practice in chancery.



443 OF PERSONAL PROPERTY. [Part V-

chancery assisted a creditor at law to reach personal pro-

perty which the debtor had previously conveyed away in

trust. That case was affirmed upon appeal ;a and the

language of the court of errors was, that the court of equity

would assist a judgment creditor at law in discovering and

reaching personal property which had been placed in

other hands
; and that it made no difference whether that

property consisted of choses in action, or money or stock.

This disposition of the courts of equity to lend assistance

in such cases, was afterwards checked, by the argument

and opinion in Donovan v. Fi?in,^ where the chancellor

held, that the doctrine of equitable assistance to a judg-

ment creditor at law, to enable him to reach choses in

action of his debtor, was to be restricted to special cases

of fraud or trust
; and that without some such spe-

cific ingredient, the case was not of equitable jurisdic-

tion.c

a 20 Johns. Rep. 554.

b 1 Hopkins. Rep. 59.

•= The English equity jurisdiction would seem not to be carried beyond

the doctrine in the case of Donavan v. Finn
;
(Otley v. Lines, 7 Price's

Exch. Rep. 274 ;) but the N. Y. Revised Statutes, vol. ii. p. 173. sec. 38,

have fortunately carried to the full extent the principle declared in Spader

V. Davis, and given jurisdiction to the court of chancery to satisfy debts at

law, out of debts due to the defendant, or things in action, or property

held in trust for him, after a fieri facias at law has been returned nulla

bona, and the remedy at law bona fide exhausted. In Tappan v. Evans,

11 N. H. Rep. 311, the power of the court of chancery to reach choses

in action in aid and satisfaction of a judgment at law after the remedy at

law has been exhausted, is discussed and established in the clearest man-

ner ; and the Assistant Vice Chancellor in Storm v. Waddell, 3 N. Y.

Legal Observer, 373, showed also very satisfactorily, that long be-

fore the case of Spader v. Davis, it was settled law that an unsatisfied ex-

ecution creditor had a right to resort to chancery, to compel payment of

liis judgment debt out of equitable interests and things in action of the

judgment debtor. A creditor's bill will lie in chancerj'^ to collect a public

tax assessed, out of the equitable interests and choses in action of a defen-

dant, on the collector's return of no visible property on which to levy.

Supervisors of Albany Co. v. Durant, 9 Paige's Rep. 182. So, in Ohio,

Kentucky, Michigan, Georgia, Pennsylvania, Tennessee, Mississippi, and

probably in other states, a judgment creditor is authorized, by statute to
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*II. Gifts causa mortis have been a subject of very

frequent and extensive discussion, in the EngUsh courts

seize and sell on execution, or apply for the aid of chancery powers, to

reach clioses in action, stock, property or money in the hands of third per-

sons, or voluntary assignees, when the debtor has not property sufficient

to satisfy the judgment, which can be reached by execution, and the rem-

edy at law has been exhausted. Under that assistance equitable interests

and choses in action, and interest in joint stock companies, may be made

subject to the payment of judgments at law. Statutes of Ohio, 1831.

Act of Tennessee, 1833. Act of Kentucky, February, 1828. Act of

Georgia, 1822. Pardon's Dig. 368. 371. 372. Statutes of Connecticut,

1838, p. 65. Hubbard, Id. 28. Wright v. Petrie, 1 S7nedes <$• M. Miss. Ch.

R. 252. 295. C. C. U. S. for Michigan, October, 1841, where that court sus-

tained on demurrer a creditor's bill in chancery against choses in action, &c.

Freeman v. Michigan State Bank, 1 Walker's Mick. Ch. R. 62. Williams.

In New-Hampshire, bank notes may be attached on mesne process, and

sold on execution. Spence v. Blaisdell, 1 N. H. Cases, 198. Money may

be levied on ^m/«cias. I Bayley's S. C. Rep.^^. 12 Johns. Rep. 2^0.

So, in New-York, bank bills, and other evidences of debt, issued by any

monied corporation, or by the government of the United States, and cir-

culated as money ; and in Connecticut all corporate stock, may be levied

upon, and sold under execution at law without recourse to chancery. N.

Y. Revised Statutes, vol. ii. p. 366. Revised Statutes of Connecticut,

1821. The New-York provision in chancery extends to property and

things in action held in trust for the debtor, with the exception of such

trusts as have been created by, and of funds so held in trust proceeding

from some other person than the defendant himself. Ibid. p. 174. sec. 39,

39. Vide infra, vol. iv. p. 430. In Kentucky, by statutes of 1821, and

1828, equities of redemption were made subject to sale on execution, In

Maryland, equitable estates, are liable to sale under a fi. fa. in the -'^ame

manner that legal estates are. M'Mechen v. Marman, 8 Gill ^ Johnson,

58. But in North Carolina choses in action cannot be reached by afi.fa.

at law, nor by a court of equity. Pool v. Glover, 2 Iredell, 129. Doak

V. Bank of the State, Iredell's Rep. for June term, 1846, 337. Nor in

New-Jersey can trust estates be sold on execution. The statute of 29

Charles II. ch. 3, on that point has not been adopted in New-Jersey.

No equitable interest can be levied on and sold on execution at law. Dis-

horough v. Outcalt, Saxton's N. J. Ch. Rep. 298. In England an equita-

ble interest is not saleable under afi. fa. Scott v. Scholey, 8. East, 467 ;

nor does a court of equity consider a judgment or execution at law as bind-

ing a mere equitable interest. See Bryant v. Perry, 1 Johns. Ch. Rep. 56.

Hendricks v. Robinson, 2 lb. 312. Disborough v. Outcalt, m6. sm|j. In

Mercer v. Beale, 4 Leigh's Rep. 207. President Tucker was inclined to

the doctrine in Bayard v. HofFman, 4 Johns. Ch. Rep. 450, that where a
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of equity. Such gifts are conditional, like legacies;

and it is essential to them that the donor make them

in his last illness, or in contemplation and expecta-

tion of death ; and with reference to their effect after

his death, they are good nothwithstanding a pre-

vious will, and if he recovers, the gift becomes void.«i

The apprehension of death may arise from infirmity, or

old age, or from external and anticipated danger.

^

The English law on the subject of this speeies of gift,

is derived wholly from the civil law. Justinian was
justly apprehensive of fraud in these gifts, and jealous of

the abuse of them, and he required them to be executed

in the presence of five witnesses. We have not adopted

such precautions
; though it has been truly declared,

that such donations amount to a revocation pro tanto of

written wills
;
and, not being subject to the forms pre-

scribed for nuncupative wills, they were of a dangerous

nature. By the civil law, they were reduced to the si-

militude of legacies, and made liable to debts, and to pass

for nothing, and to be returned, if the donor recovered, or

revoked the gift, or if the donee died first. c It was a

disputed point with the Roman civilians, whether dona-

tions causa mortis resembled a proper gift or a legacy.

creditor was iu pursuit]of his demand, and the debtor transfers his choses in

action, stocks, «&c., to trustees for his benefit, the creditor would be entitled

to be assisted in equity. In Georgia an equitable interest, or a distributive

share, is not subject to sale on execution. Colvard v. Coxe, Dudley^s R. 99.

a Swinb. 18. Drury v. Smith, 1 P. Wms. 404. Blount v. Burrow, 1

Vesey, jun. 546. Sir L. Shadwell, in Edwards v. Jones, 7 Simons, 325.

S. C. 1 Mylne ^ Craig, 226. Wells v. Tucker, 3 Binney's Rep, 366. In

Nichlar v. Adams, 2 Wharton, 17, it was held not to be indispensable to a

valid donatio causa mortis, that it should be made in extremis like a nun-

cupative will. The Ch. J. defined it to be a conditional gift depending on

the contingency of expected death, and that it was defeasable by revoca-

tion, or deliverance from the peril. To constitute a donatio mortis causa

the circumstances must be such as to show that the donor intended the

gift to take efiect if he should die shortly afterwards, but that if he should

recover, the thing should be restored to him.

b Dig. 39. 6. sec. 3, 4, 5, 6.

« Inst. 2. 7. 1. Code, 8. 58. 4.
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The final and correct opinion was established, that a gift

inter vivos was irrevocable
; but that a gift causa

mortis was conditional and revocable, and of a *tes- 445

tamentary character, and made in apprehension of

death, a The first case in the English law on the subject

of gifts causa mortis, was that of Jo7ies v. Shelhy, in 171 0,^

in which the lord chancellor ruled, that a donatio causa

mortis was substantially a will with a like revocable cha-

racter during the life of the donor. Afterwards, in Drury

V. Smith,^ a person, in his last sickness, gave a one

hundred pound bill to a third person, to be delivered to

the donee if he died : and this was held to be a good gift,

and Lord Hardwicke subsequently^ approved of that de-

cision. In Laioson v. Lawson,^ and in Miller v. Miller,^

a delivery to the wife as donee was held good
;
but in

the last case it was held, that a note of hand not payable

to bearer, and being a mere chose in action, to be sued in

the name of the executor, did not pass by delivery, or take

effect as a gift causa mortis.^ The delivery of bank

notes, which circulated as cash, was held at the same

time to be a valid donation ;
and the same point has been

since established.

h

a Dig. 39. 6. 2. and 27. Inst. 2. 7. 1. Vide Dig. lib. 39. tit. 5. De

Donationihus, and tit. 6. De mortis causa Donationibus, for the Roman

law at large on the subject. By the Lex Cincia, A. U. C. 550, a donation

above 200 solidi was not valid, unless accompanied with delivery.

b Prec. in Ch. 300. In Hambrooke v. Simmons, 4 Russell's Rep. 25, it

was left as a doubtful point, whether a donatio mortis causa be avoided

by the making of a subsequent will.

c 1 P. Wins. 404.

d 3 Atk. Rep. 214.

e 1 P. Wins. 440.

f 3 Ibid. 356.

s The same point as that in Miller v. Miller, was decided the same way

in Bradley v. Hunt, 5 Gill ^- Johnson, 54, in the case of a promissory

note payable to the husband's order. It would have been otherwise, if the

note had been payable to bearer

.

h Hill V, Chapman, 2 Bro. Ch. Rep. 612.
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But the <iase of Ward v. Tu7mer,^ was that in

Avhich the whole doctrine was. for the first time, fully and
profoundly examined in the English court of chancery

;

and Lord Hardwicke gave to the subject one of his most

elaborate and learned investigations. He held, that ac-

tual delivery was indispensable to the validity of a gift

causa mortis, and that a delivery to the donee of

*446 receipts for south sea annuities, *was not sufficient

to pass the property though it was strong evidence

of the intent. The deliverer of the receipt was not the de-

hvery of the thing. He examined very accurately the

leading texts of the civil law, and the commentators on

the point, aad concluded, that though the civil law did

not require absolute delivery of possession in every kind

of donation causa mortis, that law had not been received

and adopted in England in respect to those donations,

only so far as the donations were accompanied with ac-

tual delivery. The English law required delivery

throughout, and in every case. In all the chancery cases,

delivery of the thing was required, and not a delivery in

the name of the thing. In Jones v. Shelby, a symbol was
held good

; but that was in substance the same as deli-

very of the article, and it was the only case in which such

a symbol had been admitted. Delivery of a symbol in

the name of the article was not sufficient. The delivery

of the receipts was merely legatory, and amounted to a

nuncupative will, and was a breach of the statute ot

frauds.

Symbolical delivery is very much disclaimed by Lord

Hardwicke in this case, and yet he admits it to be good

when it is tantamount to actpal delivery
; and in Smith

V. fSm^ith,^ it was ruled, that the delivery of the key of a

room, containing furniture, was such a delivery of pos-

session of the furniture, as to render the gift causa mortis

valid. Ch. J. Gibbs said, that was a confused case
; but

2 Fes. 431. ^ Sir. Rep. ^^5.
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the efficacy of delivery, by means of the key, was not a

questionable fact.

The doctrine of this species of gift, was afterwards

discussed with ability and learning, in Tate v. Hilhert.^

Lord Loughborough pressed the necessity of actual de-

livery to the efficacy of such gift, except in the case of a

transfer by deed or writing. He held, that where a per-

son, in his last sickness, gave the donee his check on his

banker, for a sum of money, payable to bearer,

and he died before it was realized, *it v/as not *447

good as a donatio causa mortis ; for it was to take

effect presently, and the authority was revoked by his

death. He likewise held, that where the same person,

at the same time, gave to another donee his promissory

note for a sum of money that was not good as such a

gift, for it was no transfer of property. So, where a per-

son, supposing himself to be in his last sickness, caused

India bonds^ bank notes and guineas, to be sealed up

and marked with the name of the donee, with directions

to have them delivered after his death, and still retained

possession of them, it was held,^ that there was no de-

livery
; and the act was void as a gift causa mortis ; for

there must be a continuing right of possession in the do-

nee until the death of the donor, and he may revoke the

donation any time before his death.

c

The cases do not seem to be entirely reconcilable on

the subject of donations of choses in action. A delivery

of a note, as we have seen, was not good, because it was

a mere chose in action ; and yet in Snellgrove v. Bailey,^

the gift of a bond causa mortis was held good, and pass-

ed the equitable interest ; and Lord Hardwicke aftei-

a 2 Ves.juji. 111. 4 Bro. Ch. Rep. 286.

b Bunn V. Markham, 7 Taunt. Rep. 224.

e Hawkins v. Blewitt, 2 Esp. iV; P. Rep. 663. S. P. In the case of the

Roman Catholic Church v. Miller, 17 Martin's Louis. Rep. 101, it wais

held that a legacy of so much money in a drawer, was only good for the

sum found there at the death of the testator.

d 3 Atk. Rep. 214.
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wards, in the great case of Wai^d v. Turner^ said he ad-

hered to that decision ; and the same kind of gift, as well

as the gift of a promissory note causa mortis^ has been

held in this county to be valid. The distinction made
by Lord Hardwicke, between bonds and bills of ex-

change, promissory notes and other choses in action,

seems now to be exploded in this country, and they are

all considered proper subjects of a valid donation causa

inortis as well as inter vivos.

^

448* *By the admirable equity of the civil law,

donations causa mortis were not allowed to defeat

the just claims of creditors ; and they were void as

» Wells V. Tucker, 3 Binnei/s Rep. 366. Borueman v. Sidlinger, 15

Maine Rep. 429. Wright v. Wright, 1 Cowen's Rep. 598. Constant v.

Schuyler, 1 Paige's Rep. 318. Parker v. Emerson, sup. court N, Y. 1846,

The Law Reporter, for June 1846. Brunson v. Brunsou, I Meig's Tenn.

Rep. 630. Parish v. Stone, 14 Pick. 207. This last case overrules the

one from Cowen, so far as it applies to the donor's own promissory note

payable to the donee, and which cannot be the subject of a donatio causa

mortis. It has been a debateable question, whether a bond and mortgage

could pass by delivery as a donatio causa mortis. In DufSeld v. Elwes, 1

Sim. <^ Stu. 239, it was held, that a mortgage could not be so given, and

that the bond did not also pass. The reason assigned was, that it was not

a gift completed, inasmuch as the mortgagor had a right to resist the pay-

ment of the bond without the reconveyance of the estate ; and the donor

of the bond was not to be compelled to complete his gift by such convey-

ance. But this case was afterwards reversed ; and the delivery of the

mortgage, as creating a trust by operation of law, was good as a donatio

causa mortis. 1 Bligh's Rep. 497. This principle was also admitted in

Hurst V. Beach, 5 Madd. Ch. Rep. 351, and a delivery of a bond and

mortgage, as a donation mortis causa, held valid. So, also, in Duffield v.

Hicks, 1 Dow's N. S. 1, bond and mortgage securities were held to be

capable of a good delivery as a donatio causa mortis. They raise a trust

by operation of law, and the heir or executor is bound to give effect to the

intent of the donor. These decisions are subject to the objection, that they

go very much to impair the provision in the statute of frauds, which avoids

parol grants and assignments in trust. The requisites of a valid donatio

mortis causa, are well collected in a learned note to the case of Walter v.

Hodge, 2 Swanston, 106, where it is stated and proved, that it requires

delivery of the property or the documentary evidence of it—that it is revo-

cable by the donor—that it is revoked by the death of the donee during his

life—that it is subject to the claims of creditors, and that, on the death of
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against them even without a fraudulent intent.* It is

equally the language of the modern civilians and of the

English law, that donations cannot be sustained to the

prejudice of existing creditors.

^

the donor, the propertj' vests absolutely in the donee and no probate is re-

quired, and the wife may be that donee.

a Dig. 39. 6. 17.

1) Vect, Com. ad Pand. 39. 5. sec. 20. Pothier, Traite des Donations

entre Vifs, sec. 3. art. 1. sec. 2. Toullier, Droit Civil Francois, torn. v.

p, 733. Smith v. Casen cited in 1 P. Wins. 406, note.



LECTURE XXXIX.

OF CONTRACTS.

In entering upon so extensive and so complicated a

field of inquiry as that concerning contracts, we must

necessarily confine our attention to a general outline of

the subject ; and endeavour to collect and arrange, in

simple and perspicuous order, those great fundamental

principles which govern the doctrine of contracts, and

pervade them under all their modifications and variety. ^^

I. Of the jjarties thereto.

An executory contract is an agreement of two or more

persons, upon sufficient consideration, to do or not

*450 to do a particular thing.b *The agreement is

» Th<} latest and best Practical Treatise in the English law on the Law

of Contracts not under Seal, is the one under that title by Mr. Chitty ; and

the Philadelphia edition of 1834 is much improved, by notes and references

to American cases, by Francis I. Troubat, Esq., of the Pennsylvania bar.

A Treatise on the Law of Contracts, and Rights and Liabilities of

Contracts by G. G. Addison of the Inner Temple in two volumes has since

appeared, and is full and very comprehensive.

b 2 Blacks. Com. 442. Plowd. Rep. 17 a. Com. Dig. tit. Agreement,

1. A. The definition of a contract in the English law, is distinguished for

lieatness and precision. The definition in the Code Napoleon, No. 1101, is

more diffuse. •' A Contract," says that Code, " is an agreement, by which

one or more persons bind themselves to one or more others, to give, to do, or

not to do, some thing." This definition is essentially the same with that

in Pothier, Traite des Oblig. No. 3. A contract, says Ch. J. Marshal], 4

Wheaion, 197, is an agreement in which a party undertakes to do or not

to do, a particular thing. An able writer on contracts, in the American
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either under seal or not under seal. If under seal, it is

denominated a specialty, and if not under seal, an agree-

ment by parol ; and the latter includes, equally verbal

and written contracts not under seaL^- The agreement

conveys an interest either in possession or in actio7i. If,

for instance, one person sells and delivers goods to an-

other for a price paid, the agreement is executed^ and be-

comes complete and absolute; but if the vendor agrees

o sell and deliver at a future time, and for a stipulated

price, and the other party agrees to accept and pay, the

contract is executory^ and rests in action merely. There

are also express and implied contracts. The former

exist when the parties contract in express words, or by

writing ; and the latter are those contracts which the

law raises, or presumes, by reason of some value or ser-

vice rendered, and because common justice requires it.

Every contract, valid in law, is made between iiarties

Jurist, for October, 1838, prefers this definition which drops the word

" consideration," to that of Blackstone. But as an agreement, vaHd iu

law, necessarily xec^mxes parties, a sufficient consideration, and an ohject :

all these essential members of the definition ought to bo stated, or the defi-

nition is imperfect. A sufficient consideration is in the purview of the

Enghsh law essential to the legal obligation of a contract, and the only

difference between simple contracts and specialties is, that in the latter,

the consideration is presumed, and so strongly, that the obligor is estopped

by the solemnity of the instrument, from averring a want of consideration.

See Infra, p. 464, note. In the Partidas, part 5. tit. 11. law 1, a promise

is defined to be " a verbal agreement, mutually entered into between men,

with an intention to obligate themselves, the one to the other, to give or to

do a certain thing agreed upon." See the translation of the Partidas on

Contracts and Sales, by Messrs. Moreau & Carlton, New-Orleans, 1820.

The Partidas is the principal code of the Spanish laws, compiled in Spain,

under the reign of Alphonso the Wise, in the middle of the 13th century

;

and it is declared by the translators to excel every other body of law, in

simplicity of style and clearness of expression. It is essentially an abridg-

ment of the civil law ; and it appears to be a code of legal principles,

which is at once plain, simple, concise, just and unostentatious, to an emi-

nent degree.

a Rann v. Hughes, 7 Term Rep. 350, note. Ballard v. Walker. 3 Johvs.

Cas. 60.
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having sufficient understanding, and age, and freedom of

will, and of the exercise of it, for the given case. We
have already considered how far infants and married

women are competent to contract. The contracts of lu-

natics are generally void from the period at which the

inquisition finds the lunacy to have commenced, a But

the inquisition is not conclusive evidence of the fact ; and

the party aifected by the allegation of lunacy may gain-

say it by proof, without first traversing the inquisition.^

In the case of Baxter v. The Earl of Poj'tsmovih, the K.

B. went quite far towards annihilating, the plea

*451 of lunacy in the case of fair 'dealing ; for they

held that the inquisition of lunacy was not admit-

ted to form any defence, on the ground that the goods

furnished by the tradesman were suitable to the condi-

tion of the defendant, and that he had no reason to sup-

pose that the defendant was a lunatic.^ So in Niell v.

ilior/ey,'^ the master of the rolls held, that a court of equi-

ty would not interfere to set aside a contract overreached

by an inquisition of lunacy, if it was fair, and made

without notice of the derangement.

e

The general rule is, that sanity is to be presumed until

^'the contrary be proved, and therefore by the common law,

a deed made by a person non compos is voidable only

and not void ; and when an act is sought to be avoided,

on the ground of mental imbecility, the proof of the fact

lies upon the person who alleges it. On the other hand,

if a general mental derangement be once established or

conceded, the presumption is shifted to the other side,

» Attorney General v. Parkhurst, 1 Ch. Cas. 112.

b Sergason v. Sealey, 2 Atk. Rep. 412. Faulder v. Silk, 3 Campb. N.

P. Rep. 126. Baxter v. Earl of Portsmouth, 5 Barnw. ^ Cress. 170. S.

C. 7 Dote ^ Ryland, 614. 2 Carr. ^ Payne, 178. Den v. Clark, 5

Halstead's Rep. 217.

e See also, to S. P. Brown v. Jodrell, 3 Carr. cf Payne, 30.

d 9 Ves. 478.

« The English act of August 4, 1845, contains judicious and humane

provisions, relative to the care and treatment of lunatics.
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and sanity is then to be shown.a The party himself

may set up as a dcfencCj and in avoidance of the contract,

that he was non compos mentis when it was alleged to

have been made. The principle advanced by Littleton

and Coke,b that a man shall not be heard to stultify

himself has been properly exploded, as being manifestly

absurd and against natural justice.^

The rule formerly was. that intoxication was no ex-

cuse, and created no privilege or plea in avoidance of a

contract ;d but it is now settled, according to the dictate

of good sense and common justice, that a contract made

by a person so destitute of reason as not to know the con-

sequences of his contract, though his incompetency

be produced by intoxication, *is void.e This M52

a Swinh. part 2. ch. 3. sec. 4. 7. Attorney General v. Parnther, 3 Bro.

441. Lord Erskine, in White v. Wilson, 13 Ves. 88. Jackson v. Van-

duscn, 5 Johns. Rep. 144. Ballew v. Clark, 2 Iredell's N. C Rep. 23.

Allis V. Billings, 6 Metcalf, 415.

b Littleton, sec 405. Beverley's case, 4 Co. 123. Co. Litt. 247, a.

c F. N. B. 202. D. Yates v. Been, Str. Rep. 1104. Lord Holt, in Cole

V. Robins, Buller's N. P. 172. Webster v. Woodford, 3 Dai/s Rep. 90.

Grant v. Thompson, 4 Conn. Rep. 203. Mitchell v. Kingman, 5 Pick,

Rep. 431. Rice v. Peet, 15 Johns. Rep 503. Ballew v. Clark, 2 Iredell's

N. C. Rep. 23. In Baxter v. Earl of Portsmouth, supra, p. 450. n. c,

Littledale, J., said, that a specialty might be avoided by plea of lunacy, if

at the time it was executed the defendant was non compos mentis ; but

that the rule did not apply to the case of necessaries supplied to a person

insane on some particular subject, and sound on others, though found by

inquisition to have been of unsound mind when the contract was made.

And in Brown v. Jodrell, 3 Carr. ^ Payne, 30 S. C. 1 Moody <^ Malkin,

105, Lord Tenterden would not allow a defendant to stultify himself in an

action of assumpsit for work and labour, unless he could show imposition

in consequence of mental imbecility. The point, whether unsound mind

could be a defence in the case of an unexecuted contract, was expressly

waived in the case of Baxter v. Earl of Portsmouth. The rule allowing

defendant to stultify himself by plea, seems now to be confiued to spe-

cialties.

d Co. Litt. 247. a. Johnson v. Mediicott, cited in 3 P. Wms. 130.

* Lord Holt, in Cole v. Robins, Bailer's N. P. Rep. 172. Lord Ellen

-

borough, in Pitt v. Smith, 3 Camb. Hep. 33. 1 Starkie's N. P. Rep. Iii6.

.Sir William Grant, in Cooke v. Clayworth, 18 Ves. 12. Wade & Massay

Vol. II. 44
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question was fully and ably considered in Barratt

V. Buxton ;^ and it was decided, that an obligation, exe-

cuted by a man when deprived of the exercise of his

understanding by intoxication, was voidable by himself,

though the intoxication was voluntary and not procured

through the circumvention of the other party>

Imbecility of mind is not sufficient to set aside a con-

tract when there is not an essential privation of the rea-

soning faculties, or an i7icapacity of understanding and

acting with discretion iii the ordinary affairs of life.

This incapacity is now the test of that unsoundness of

mind which will avoid a deed at law. The law cannot

undertake to measure the validity of contracts by the

greater or less strength of the understanding • and if the

party be compos mentis, the mere weakness of his men-

tal powers does not incapacitate him.c Weakness of un-

derstanding may however, be a material circumstance in

estabUshing an inference of unfair practice of imposition
;

and it will naturally awaken the attention of a court

V. Colvert, 2 MilVs Conn. Rep. 27. Ring v. Huntington, 1 lb. 162. Foot

V. Tewksbury, 2 Vermont Rep. 97. Prentice v. Achorn, 2 Paige's Rep.

30. Burroughs v. Richman, 1 Greenes N. J. Rep. 233. Harrison v.

Lemon, 3 Blackf. Ind. Rep. 51. Hotchkiss v. Fortson, 7 Yerger, 67

Gore V. Gibson, 13 Meeson ^ Welsby, 623.

» 2 Aiken's Vermont Rep. 167. Hutchinson v. Tindall, 1 Green's N. J.

Ch. Rep. 357. S. P.

b Drunkenness rendered a contract void by the civil law. Potkier,

Traite des Oblig. 49. Heinecc. Elm. Juris. Nat. 1. 14. sec. 329. The

rule in equity is that the court will not interfere to assist a person on the

ground merely of intoxication, but if any unfair advantage has been taken

of the person's intoxication, it will render all proper aid. Cooke v. Clay-

worth, 18 Vesey, 12. Hutchinson v. Tindall, 1 Green's N. J. Rep. 357.

Crane v. Conklin, Saxton's N. J. Ch. Rep. 346. Cooke v. Clayworth, 18

Vesey, 12. Dealing with persons non compos is evidence of fraud, but if

the evidence of good faith is full, and the contract beneficial to the infirm

person, the court of chancer}- will not interfere. Jones v. Perkins, 5

B. Monroe, 227.

c Osmond v. Fitzroy, 3 P. Wjns. 129. Lord Hardwicke, in Bennett v.

Vade, 2 AtJc. Rep. 324. Ball v. Mannin, 1 Dow's N. S. Rep. 380.
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of justice to every unfavourable appearance in the case.a

Nor is a person born deaf and dumb to be deemed abso-

lutely 7ion compos mentis, though by some of the ancient

authorities he was deemed incompetent to contract, b The
proposition would seem to be a reasonable one,

that every such person was *prima facie incom- *453

potent, inasmuch as the want ofhearing and speech

must exceedingly cramp the powers, and limit the range

of the human mind. But it is well known, by numerous

and affecting examples, that person's deprived of the fa-

culty of speech and the sense of hearing, possess sharp and

strong intellects, susceptible of extensive acquirements in

morals and science.^

If the contract be entered into by means of violence

offered to the will or under the influence of undue con-

straint, the party may avoid it by the plea of duress
;

and it is requisite to the validity of every agreement, that

it be the result of a free and bona fide exercise of the will.<^

If a person be under an arrest for improper purposes,

without a just cause, or where there is an arrest for a

just cause, but without lawful authority, he may be con-

sidered as under duress. The general rule is, that either

the imprisonment or the duress must be tortious and with-

out lawful authority or by an abuse of the lawful autho-

* Blachford v. Christian, Knapp's Rep. on Appeals, vol. i. p. 73.

b Brower v. Fisher, 4 Johns Ch. Rep. 441. Bracton, de Exceptionibus,

lib. 5. ch. 20. Fleta, lib. 6. ch. 40. Bro. tit. Escheat, pi. 4. The civil

law also held such afflicted persons to be fit subjects for a curator or guar-

dian. Inst 1. 23, 24. Ihid. 2. 13. 3. Vinnius ^ Ferriere, h. t.

c Mr. Justice Story, in his Commentaries on Equity Jurisprudence, p.

•327—245, has fully discussed the question, and examined the authorities

both in the English and the civil law, which bear on it respecting the re-

lief afforded in equity against contracts and other acts of persons wholly

or partially non compotes mentis.

d By the Scots law, force and fear annul engagements when they are

such as to shake a mind of ordinary firmness. BelVs Principles of the

Laic of Scotland, p. 5. Fear of unlawful imprisonment will constitute a

case of duress per minas, and avoid a contract. Co. Litt. 253. 6. 2 Inst.

483. Forshay v. Ferguson, 5 HilVs N. Y. Rep. 154.
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rity to arrest, to constitute duress by imprisonments.

a

Nor will a contract be valid if obtained by misrepresen-

tation or concealment, or if itbe founded in mistake as to the

subject matter of the contract. But the distinctions un-

der this head will be considered at large in a subsequent

part of the lecture.

11. The lex loci as to contracts.

(Questions have frequently arisen on the effect to be

given to foreign laws, when brought into view in discus-

sions concerning personal rights and contracts. The in-

quiry is, how are contracts made abroad to be construed,

and in what manner, and to what extent are they to be

enforced and discharged, when the law of the countiy in

which they were made, and the law of the country in

which performance is sought, are in collision.

*454 The subject forms a secondary branch of the *law

of nations
; and the rules by which such questions

are governed, are founded on the principles of general

jurisprudence, and are incorporated into the code of na-

tional law in all civilized countries. It is sometimes

called private international law, and it exists not strictly

exjure gentium but rests on the comitas gentiuin. But

if one independent state allows commercial intercourse

and contracts between its citizens and those of another,

the rights of the parties and the relation between them

would seem to have a higher claim than that of mere co-

8- NichoUs y. Nicholls, 1 Atk. 409. Thompson v. Lockwood, 15 Johns.

Rep. 259. Watkins v. Baird, 6 Mass. Rep. 511. Stouffer v. Latshaw, 2

Watts' Penn. Rep. 165. Richardson v. Duncan, 3 N. H. Rep. 508. This

last case states than even an arrest for a just cause, and under lawful au-

thority, may amount to duress, if done for unlawful purposes. 5 Hill's N. Y.

Rep. 157, S. P. There is a material distinction between duress of the

person and duress of goods, and the latter w'\\\ not render an agreement

void. Skeate v. Beale, 11 Adolp. ^ Ellis, 983. Powell, J., in 11 Mod.

201. But though a man may not avoid his bond procured by an illegal

distress of his goods, but Mr. Justice Bronson had no doubt that a contract

procured by threats and the fear of battery, or the destruction of property

might be avoided on the ground of duress. Forshay v, Ferguson, sup.
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mity,—a claim of justice, though perhaps of imperfect ob-

ligation under the laws of independent states, within

their own territories. The principal events which pro-

duce a conflict in respect to personal rights and the dis-

tribution of property, between the laws of the country

where the judicial discussions arise, and the laws

of the place of the party's domicil, are marriage, death,

bankruptcy, and the application of remedies. We have

already adverted to the subject, (though necessarily in

the brief manner which the nature of the present under-

taking required,) in respect to the effect of foreign suits

and judgments ; a and in respect to marriage,^ divorce,c

infancy! assignments in bankruptcy,^ the discharge of

insolvent debtors,f and the distribution of intestate's

estates.? A further view of the doctrine will be useful,

and cannot fail to be interesting to the student, in its ap-

plication to contracts at large ; for questions arising on

the ex-territorial operation of statutes, usages, and judicial

decisions, are becoming frequent and delicate topics of

discussion in our American law.

A contract, valid by the law of the place where it is

made, is, generally speaking, valid every where jure gen-

tium, and by tacit assent. The lex- loci contractus con-

trols the nature, construction, and validity of the contract

;

and on this broad foundation the law of contracts, found-

ed on necessity and commercial convenience, is said to

have been originally established.^ If the rule were other-

* Supra, p. 118.

b Supra, p. 91. 183, 184.

c Supra, p. 106--118.

d Supra, p. 233.

e Supra, p. 404—408.

f Supra, p. 392, 393.

s Supra, p. 67. 428—434. Those universal personal qualities, which

the laws of all civilized nations consider as essentially affecting the capac-

ity to contract, as majority and minority, marriage or celibacy, sanity or lu-

nacy, &c., are regulated by the lexdomicilii, and travel with parties wher-

ever they go, as see post, p. 456.

h Ec hoc jure gentium omnespene contractus, introducti sunt—usu exi-



454 OF PERSONAL PROPERTY. [Part V.

wise, the citizens of one country could not safely contract.

or carry on commerce, in the territories of another.

*455 The necessary intercourse ofmankind requires *that

the acts of parties, valid where made, should be

recognized in other countries, provided they be not con-

trary to good morals, nor repugnant to the policy and

positive institutions of the state, a

The doctrine of the lex loci is replete with subtle dis-

tinctions and embarrassing questions which have exer-

cised the skill and learning of the earlier and most dis-

tinguished civilians of the Italian, French, Dutch and

German schools, in their discussions on highly important

topics of international law.^ These topics were almost

gente et humanis necessiiatibus. Inst. 1. 2. 2. Pardessus, Droit com-

mercial torn. V. p. 1482. Trasher v. Everhart, 3 Gill ^ Johns. 234.

Pickering v. Fisk, 6 Vermont Rep. 102. Story's Com. on the Conjlict of

Laws, p. 201, 202. Rectores imperiorum id comiter agunt ut jura cujus-

que populi intra terminos ejus exercita, teneant vbique suam vim, quate-

nus nihil potestati aut juri alterius impcrantis ejusque civium prajudi'

eatur. Huber, De Conjlictu Legum, tit. 3. sec. 2.

* This principle of public law, says Toullier, (Droit Civil, torn. x. art.

80. n.j) is well explained and enforced by M. Bayard, in the Nouvelle Col-

lection de Jurisprudence, torn. ix. 759 ; and which he undertook in con-

junction with M. Camus.

b Among a host of jurists who have displayed their research and acute

-

ness on these subjects, the most pre-eminent are, Dumoulin, D'Argentre,

Burgundus, Rodenburgh, P. & J. Voet, Boullenois, Bouhier, and Huberus
;

and their respective doctrines, pretensions, and merits, were critically and

ably examined by Mr. Livermore, of New-Orleans, in his Dissertation on

Personal and Real Statutes, published in 1829—a work which is very

creditable to his learning and vigourous spirit of inquiry. A curious fact is

mentioned by Mr. Robertson, in his Treatise on the Law of Personal Suc-

cession. He says, that of the ninety-one continental writers on the sub-

ject of the Conflict of Laws, quoted or referred to by the American jurists,

Livermore and Story, a brge proportion of them was not to be found in

the public law libraries in London, but all of them, except six, were to be

met with in that admirable repertory of books of law, the library of the

faculty of advocates in Edinburgh. Mr. Livermore, while a practising

lawyer in New-Orleans, had collected from continental Europe, most of

those rare works as part of his valuable law library, and which library he

bequeathed by will to Harvard University in Massachusetts.
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unknown in the English courts, prior to the time of Lord

Hardwicke and Lord Mansfield
; and the English law-

yers seem generally to have been strangers to the dis-

cussions on foreign law by the celebrated jurists in

continental Europe. When the subject was introduced

in Westminster Hall, the only work which attracted

attention, was the tract in Huber, entitled De Conflictu

Legum and which formed only a brief chapter in his vo-

luminous Pi^elections on the Roman law ; and yet it ap-

pears that the very great diversity of laws and usages in

the cities, provinces and states of Germany, Holland and

France, had produced far more laborious investigations

on the subject, a In the works of the civilians

on *the continent of Europe, the application of the *456

law of domicil or the lex loci on the one hand,

and the Iot fori or rei sitce on the other, is made to de-

pend on the distinction between real and personal sta-

tutes. According to the understanding of an American

lawyer, a statute means an express act of the legisla-

ture of the country ; but the jurists educated in the

schools of the civil law, apply the term statute to any

particular municipal law or usage, though resting for its

authority on judicial decisions or the practice of nations.

A personal statute is a law, ordinance, regulation or cus-

tom, the disposition of which affects the person, and

clothes him with a capacity or incapacity, which he does

not change with every change of abode; but which,

upon principles of justice and policy, he is assumed to

a The foreign treatises of most interest on the doctrine of the lex loci, in

addition to that of Huber, are understood to be Rodenburgh's Tractatus de

Jure quod Oritur ex Statutorum Diversitate, P. Voet's De Statutia

Eorumque concursu, Hertius' De Collissione Legum, and G. G. Titius'

De Conflictu Legum. Mr. Henry published at London, in 1823, a Trea-

tise on Foreign Law, and particularly on the difference between personal

and real statutes, and its effects on foreign judgments and contracts, mar-

riages, and wills. In that treatise he shows himself to be a master of ma-

ny of the foreign works on the subject ; and he bestows particular com-

mendation on the treatise of Rodenburgh.



456 OF PERSONAL PROPERTY. [Part V.

carry with him wherever he goes. A real statute affects

things as used in contradistinction to persons : and their

operation is necessarily confined within territorial limits,

or ad locum rei sitce.^ According to this distinction,

laws regulating the marriage and nuptial contracts, di-

vorce, the period of infancy, and the disposition of perso-

nal property, are personal statutes ; while laws regulating

the descent, transmission and disposition of real property,

and the nature, extent and limitation of civil reme-

*457 dies, are real statutes. But the *difficulty with the

civilians has been to draw a clear, precise, and prac-

tical line of distinction, and one worthy of insertion in the

code of international jurisprudence, between real and per-

sonal statutes
;
and many of their discussions are involv-

ed, in perplexity and confusion. Merhn arrives at the most

definite and inlelHgible result. In his view of the sub-

ject, the laws, which regulate the condition, ca-

pacity or mcapacity of persons, are personal statutes ; and

those which regulate the quality, transmission, and dis-

position of property, are real statutes. The test by which

they may be distinguished, consists in the circumstance,

that if the principal, direct, and immediate object of the

law, be to regulate the condition of the person, the statute

is personal, whatever may be the remote consequences of

that condition upon property. But if the principal, direct,

and immediate object of the law be to regulate the quality,

nature, and disposition of property, the statute is real, what-

ever may be its ulterior effects in respect to the person.''

» Mr. Henry and Mr. Livermore, have become so completely initiated in

the learning of the Roman civil law as to use the terms real and personal

statutes, as familiarly as an English lawyer would the words real and per-

sonal property. I beg leave, however, to protest against the introduction

into our American jurisprudence, of such a perversion of the word statute, so

long as we can find other and more appropriate terms to distinguish foreign

from domestic law, or the law of the domicil from the law of the territory.

b Repertoire de Jurisprudence, tit. Autorisation Mariiale, sec. 10. The

writers on the civil law frequently speak of the status of the person, by

which they mean only his civil condition, quality or capacity. Status est
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The doctrine in question may be considered, 1. In its

application to the obhgation and construction of con-

tracts
; 2. In its appUcation to the remedy.

(1.) There is no doubt of the truth of the general pro-

position, that the laws of a country have no binding force

beyond its territorial limits
;
and their authority is ad-

mitted in other states, not ex proprio vigore, but ex comi-

tate ; or, in the language of Huberus, quatemis sine prm-
judicio indulgentium fieri potest. Every independent

community will judge for itself, how far the comitas inter

communitates is to be permitted to interfere with its do-

mestic interests and policy. The general and most bene-

ficial rule of international law, contributing to the safety

and convenience of mankind is Statuta suis clauduntur

territoriis nee nltra terj^itorinm disperanter. There are,

however, certain general rules in respect to the admis-

sion of the lex loci contractus, which have been illustra-

ted by jurists, and recognized in judicial decisions, and to

which we may confidently appeal, as being of command-
ing influence in the consideration of the subject.

Thus it may be laid down as the settled doctrine

of public law, that personal *contracts are to have *458

the same validity, interpretation, and obligatory

force in every other country which they have in the

country where they were made. a The admission of

qualitas, cujus ratione homines diverso jure utuntur. So, again, Persona

est homo, cum statu quodam consideratus. Heinecc, Elm. Jiir. C. torn. 5.

1. 3. 76.

* Bank of the United States v. Donnally, 8 Peter's U. S. Rep. 361.

Watson V. Orr, 3 Dev. .N. C. Rep. 161. See, also, infra, note b. If

therefore, under a foreign marriage contract, the husband would be enti-

tled to property accrued to the wife during coverture, the English courts

will enforce it, without raising an equity for a settlement in favour of the

wife. Anstruther v. Adair, 2 Mylne ^ Keen, 573. Dues v. Smith, Jacob's

Rep. 544. S. P. Matrimonial rights as between husband and wife, are

determined by the law of their domicil. Gamier v. Poydras, 13 Louis.

Rep. 177. And as a general rule personal property follows the law of the

domicil of the owner, and real property the law of the loc2(s rei sitae.

Vide supra, p. 429. But every state may impress upon all property within its
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this principle is requisite to the safe intercourse of the

commercial world, and to the due preservation of public

and private confideiice
; and it is of very general recep-

tion among nations. Parties are presumed to contract

in reference to the laws of the country in which the

contract is made and where it is to he paid unless other-

wise expressed
; the maxim is that locus contractus regit

actum^ unless the intention of the parties to the contrary

be clearly shown. a The rule stated in Huber relative

to contracts made in one country, and put in suit in the

courts of another is the true rule, and one which the

courts follow, viz : the interpretation of the contract is

to be governed by the law of the country where the con-

tract was made ; but the mode of suing, and the time of

territory any character which it may deem expedient, Story^s Confiict of

Laws, sec. 447. Thus in Louisiana, slaves were declared to be immovea-

ble property, or real estate, in contemplation of law. Louis. Dig. 1808, b.

2. c. 2. art. 19. Local stocks, such as bank, insurance, turnpike, and canal

stock, and other incorporeal property, owing its existence or regulated by

local laws, must be transferred according to local laws or regulations. But

debts due from corporations are not of a local character, and may be as-

signed or transferred according to the law of the place where the assign-

ment is made. A debt has no situs or locality. Erskine's Inst. b. 3. tit.

9. sec. 4. Story's Confiict of Laws, sec. 362. 383. 399. Atwood v. Pro-

tection Ins. Co., 14 Conn. Rep. 555. The general principle is, that perso-

nal property has no locality or situs, but follows the person of the owner,

and his alienation of it is governed by the law of his domicil, or where it

was made, and this rule is generally recognized by the comity of nations-

Van Buskirk v. Hartford F. Ins. Co., 14 Conn. Rep. 583.

» Allshouse V. Ramsey, 6 Wharton, 331. Burges' Conflict of Laws^

vol. 2. 851. vol. 3. 758. In the matter of Roberts' Will, 8 Paige's Rep.

446. 525. Sessions v. Little, 9 N. H. Rep. 271. Dunscomb v. Bunker, 2

Metcalfs Rep. 8. Thomas v. Beckman, 1 B. Monroe's Ken. Rep. 32.

Story's Conflict of Laws, 201. 232. Story on Bills, p. 184—188. At-

rington v. Gee, 5 Iredell's N. C. Rep. 590. If no place be designated in

a note as the place of payment, the law of the place where it is made de-

termines its construction, obligation, and place of payment, and if the law

of that place gives three days of grace, ihe maker is entitled to that grace,

if he resides elsewhere, before demand can be made and the endorser

fixed. Story's Conflict of Laws, 264. Bryant v. Edsou, 8 Vermont Rep.

325. Bank of Orange v. Colby, 12 N. H. Rep. 520.
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suing, must be governed by the law of the country where

the action is brought.a- It is, however, a necessary ex-

ception to the universaHty of the rme, that no people are

bound or ought to enforce, or hold valid in their courts of

justice, any contract which is injurious to their public

rights, or offends their morals, or contravenes their

policy, or violates a public law.^ It is a consequence of

the admission of the lex loci, that contracts, void by the

law of the land where they are made, are void in every

other country.^ So, also, the personal incompetency of

individuals to contract, as in the case of infancy, and the

general capacity of parties to contract, depend as a ge-

* Huh. Be Conflictu Legum, sec. 7. De la Vega v. Vianna, 1 B. ^
Adolph. 284, Trimbey v. Vignier, 1 Bing. N. C. Rep. 151. Duuscomb

V. Bunker, 2 Metcalf's Rep. 8.

b Hub. Pr<Blec. Jur. Civ. torn. ii. b. 1. tit. 3. De Conjliciu Legum.

Voet, ad Pand. lib. 5. tit. 1. sec. 51. Emerig. des Ass. ch. 4. sec. 8. vol. i.

p. 122. Kame's Principles of Equity, h. 3. cli. 8. sec. 4. Van Reims-

dyke v. Kane, 1 Gall. Rep. 371. Harvey v. Richards, 1 Mason's Rep.

381. Le Roy v. Crowninshield, 2 Ibid. 151. Greenwood v. Curtis, 6

Mass. Rep. 358. Brown v. Richardson, 13 Martin's Louis. Rep. 202.

Blanchard v. Russell, 13 Mass. Rep. 1. Prentiss v. Savage, Ihid. 26.

Lodge V. Phelps, 1 Johns. Cas. 139. Saul v. His Creditors, 17 Martin's

Louis. Rep. 569. Stori/s Comni. on the Conflict of Laws, p. 203—215.

In this work of Mr. Justice Story, the exceptions in the text are stated

and discussed, and the authorities in support of them collected. In New-

Jersey, it was held, in Varnum v. Camp, 1 Green's Rep. 326, that an as-

signment of personal property by an insolvent debtor, made at New-York,

in trust to pay creditors, and giving preferences, though good in New-

York, was void as to personal property in New-Jersey, because their sta-

tute law prohibited preferences in that case. The lex rei sites, even as to

personal property, prevailed by force of the statute over the lex loci. The

exercise of comity in admitting or restraining the application of the lex

loci, must unavoidably rest in sound judicial discretion dictated by the cir-

cumstances of the case. Parker, Ch. J., in Blanchard v. Russell, 13 Mass.

Rep. 6. Story's Conflict of Laws, 29. Shaw, Ch. J., in Commonwealth

V. Aves, August, 1836.

« Boullenois, torn. 1. tit. 2. c. 3. p. 491. Alves v. Hodgson, 7 Term Rep.

241. Desebats v. Berquier, 1 Binney's Rep. 336. Houghton v. Page, 2

iV. H. Rep. 42. Story's Comm. on the Conflict of Laws, 203. Story on

Bills, p. 184—168.
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neral rule, upon the law of the place of the contract.

a

The incompetency of a married woman to contract is

considered by the civilians to depend upon the law of

the place of the marriage^ Upon the doctrine of

*459 the lex loci, nuptial contracts, *valid by the law of

the place where made, will be recognized and en-

forced by the courts of other countries, in proper cases ;c

a Male V. Roberts, 3 Esp. N. P. Rep. 163. Ex parte Lewis, 1 Vesey,

297. Henry on Foreign Law, 96. Saul v. His Creditors, 17 Martin's

Louis. Rep. 596. 598. Story on the Conflict of Laws, p. 97. Pickering v.

Fisk, 6 Vermont Rep. 102. In the case of Polydore v. Prince, Ware's Rep.

402, it was held, after a full consideration of the law both at home and abroad

and of the principles of general jurisprudence which belong to the question,

that civil incapacities and disqualifications by which a person is affected

by the law of his domicil, are regarded in other countries as to acts done

or rights acquired in the place of his domicil ; but not as to acts done
or rights acquired within another jurisdiction, where no such disqualifica-

tions are acknowledged. On this doctrine it was held, that the libellant, who
was a slave by the law of his domicil, might sue in his own name in Maine,
where slavery was not allowed, for a personal tort committed in an Amer-
ican vessel, on the high seas, and within the cognizance of the district court.

b Henry on Foreign Law, 37. 50, cites the opinion of Grotius, in a case

submitted to him to that effect.

c Feaubert v. Turst, Free, in Ch. 207. 1 Bro. P. C. 38. 1 Rob. App.
Ca. 4 S. C. Freemoult v. Dedire, 1 P. Wms. 429. Decouche v. Savetier,

3 Johns. Ch. Rep. 190. Crosby v. Berger, 3 Edwards' N. Y. Ch. Rep. 538.

Hub. De Conflictu Legum, lib. 3. sec. 9. Story's Com. on the Conflict of

Laws, 132. 134. Anstruther v. Adair, 2 Myl. ^ K., 513. Schrimshire v.

Schrimshire, 2 Hagg. Cons. Rep. 407. Lord Eldon's opinion, in Lashley v.

Hoy, cited in Robertson on Personal Succession, App, p. 427, 428. But if

A. and B., domiciled in Louisiana, elope to the state of Mississippi and

marry, and shortly thereafter return, the conjugal rights under the marriage

are held to be according to the law of domicil, as the law of the land

would otherwise be fraudulently evaded ; and it was not, in such a case,

the intention of the parties to shift their domicil. Le Breton v. Nouchet,

3 Martin's Louis. Rep. 60. See, also, Hub. De Conflictu Legum, sec. 10.

Nor can a contract of marriage, entered into in Louisiana, provide that the

rights of the parties shall be according to the provisions of any foreign

specified law. Bourcier v. Lanuse, 3 Martin's Louis. Rep. 581. If, how-
ever, the parties agree, previously to their marriage, upon a place of resi-

dence after it, and actually settle there, it becomes the place of their

matrimonial domicil, and the marital rights of the husband to the wife's
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and as personal qualities and civil relations of a univer-

sal nature, such as infancy and coverture, are fixed by

the law of the domicil, it becomes the interest of all na-

tions mutually to respect and sustain that law."-

The lex loci operates not only in respect to the nature,

obligation and construction of contracts and the formali-

ties and authentications requisite to the valid execution

of them, but also as to their discharge. It is a general

rule, that whatever constitutes a good defence, by the

property, are determined by tlie law of that domicil. Kneeland v. Eiisley,

1 Meig's Tenn. Rep. 620. Le Breton v. Miles, 8 Paige's Rep. 261.

a Mr. Justice Story, in treating of the capacity of persons, in his Co7n-

mentaries on the Conflict of Laws, ch. iv., has thoroughly examined the

conflicting opinions and infinite distinctions with which the host of civi-

lians of continental Europe have overwhelmed and perplexed the subject

;

and he has deduced the following rules as best established in the jurispru-

dence, of England and America, viz : (1.) The capacity, stale and condi-

tion of persons, according to the law of their domicil, will generally be re-

garded as to acts done, rights acquired, and contracts made in the place

of their domicil. (2.) That as to acts done, and rights acquired, and con-

tracts made in other countries, the law of the country where they are

done, acquired, or made, will generally govern, in respect to the capacity,

state and condition of persons. And, therefore, in regard to questions

concerning infancy, competency to marry, incapacities incident to cover-

ture, guardianship, and other personal qualities and disabilities, the law of

the domicil of birth, or other fixed domicil, is not generally to govern,

but the lex loci contractus aut actus. (3.) Personal disqualifications arising

from customry or positive law, and of a penal nature, are territorial, and

not generally regarded in other countries, where the like disqualifications

do not exist. Ston/s Comm. p. 96, 97, 98. On this subject of the

capacity of persons to contract, the continental jurists generally adopt the

law of the domicil, and the English common law, the lex loci contractus.

Burge, in his Comm. on Colonial and Foreign Laws, vol. i. 244—260, cites

largely from the continental civilians, to show that the wife's rights, capa-

cities and disabilities, under the contract of marriage, are determined by

the law of the husband's domicil, when the marriage took place. This is

the law in this country, if the parties had not in view at the time, another

place of residence. If the husband and wife have different domicils at the

time of the marriage, the law of the husband's domicil governs the marital

rights, and if neither party have any determinate domicil at the time, the

lex loci contractus governs. Kneeland v, Ensley, 1 Meig's, 620.

Prima facie at least the husband's domicil is that of the wife. Whitcomb

v. Whitcomb, 2 Curteis, 351.
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law of the place where the contract is made, or is to be

performed, is equally good in every other place where
the question may be litigated. Upon this principle, the

discharge of a debtor under the bankrupt or insolvent

laws of the country where the contract was made, and
in cases free from partiality and injustice, is a good dis-

charge in every other country, and pleadable in bar.

The same law which creates the charge, is to be regard-

ed when it operates in discharge of the contract.^

But if a contract be made under one government, and
is to be performed under another, and the parties had in

view the laws of such other country in reference to the

execution of the contract, the general rule is, that the

contract, in respect to its construction and force, is to be

governed by the law of the country or state in which it

is to be executed, the foreign law is in such cases adopted

and effect given to it.t> This exception to the application

a Ballantine v. Goulding, 1 Cooke's B. L. 347. 1st ed. Potter v. Brown,

5 Easfs Rep. 124. Van Raugh v. Van Arsdale, 3 Caines' Rep. 154.

Smith V. Smith, 2 Johns. Rep. 225. Hicks v. Brown. 12 Johns. Rep. 142.

Blauchard v. Russell, 13 Mass. Rep. 1. Bradford v. Farrand, Ibid. 18.

Prentiss v. Savage, Ibid. 20. Van Reimsdyke v. Kane, 1 Gall. Rep. 371.

Le Roy v. Crowninshield, 2 Mason's Rep. 151. Green v. Sarmeinto, 1

Peters' U. S. Rep. 74. Harrison v. Edwards, 12 Vermont Rep. 648.

Story on the Conflict of Laws, 272. 289. See, also, supra, p, 393. All

the foreign jurists agree, that every contract must conform to the formal-

ities and solemnities required by the lex loci, in respect to their valid exe-

cution; and the like doctrine is recognized in Alves v. Hodgson, 7 Terin

Rep. 241. Clegg v. Levy, 3 Camph. Rep. 166. Vidal v. Thompson, 11

Martin's Louis. Rep. 23. Depau v. Humphreys, 20 Ibid. 1. 22 ; but a

contrary rule was declared in Wynne v. Jackson, 2 Russel's Rep.351, and

James v. Catherwood, 3 Dowl. ^ Ry. 190. Mr. Justice Story adds the

weight of his opinion to the rule first mentioned. Comm.on the Conflict

of Laws, 215—219.

b Hub. de Conflictu Legmn, sec. 10. Voet, ad Pand. 4. 1. 29. Lord

Mansfield, in Robinson v. Bland, 2 Burr. Rep. 1077. Dig. 42. 5. Ibid.

44. 7. 21. Story's Comm. on the Conflict of Laws, 233, 234. Baldwin,

J., in Strother v. Lucas, 12 Peters, 436, 437. Andrews v. Pond, 13

Peters, 65. Bell v. Bruen, 1 Howard's U. S. Rep. 182. Le Breton v.

Miles, N. Y. Court of Chancery, 8 Paige, 261. The principle was applied

in this last case, to an ante-nuptial contract, made in reference to another
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of the lex loci is more embarrassed than any other branch

of the subject, by distinctions, and jarring decisions
;
and

the notice of a few of them may be instructive, and serve

to give some precision to the doctrine. Thus, the days

of grace allowed upon bills of exchange, are to be

computed *according to the usage of the place in *460

which they are to be paid, and not of the place in

which they were drawn, for that is presumed to have

been the intention of the parties ;'^ whereas, by the gene-

ral understanding, and course of decisions and practice,

the drawer or endorser, upon the return, of a foreign bill

under protest, pays the damages allowed by the law of

the place where the bill was drawn or endorsed.^ If in-

terest be not stipulated in the contract and the money

be payable at a given time, in a different territory, and

there be default in payment, the law of the place of pay-

ment regulates the allowance of interest, for the default

arises there.c The drawer may, consequently, be hable

to one rate of damages, and the endorser to another, if

he endorses at a different place ; for every endorsement is

a new contract.^ If, however, the rate of interest be

country, as the future domicil of the parties, and it was laid dov/n as a rule

of law, that when parties marry in reference to the laws of another coun -

try as their intended domicil, the law of the intended domicil governs the

construction of their marriage contract as to their rights of personal pro-

perty. See, also, Prentiss v. Savage, 13 Mass. Rep. 23. Thompson v.

Ketchara, 8 Johnson, 189. Cox & Dick v. United States, 6 Peters, 172.

Fanning v. Consequa, 17 Johnson, 511. If A, in America, orders goods

from England, and the English merchant executes the order, the contract

is governed by the law of England, for the contract is there consummated.

Casaregis' Bis. 179. Whision v. Stodder, 8 Martin's Louis. Rep. 93.

a Videl V. Thompson, 11 Martin's Louis. Rep. 23. Bank of Washing-

ton V. Triplett, 1 Peters' U. S. Rep. 25.

b Hendricks v. Franklin, 4 Johns. Rep. 119. Graves v. Dash, 12 Ibid

17. Slocum V. Pomeroy, 6 Crunch's Rep. 221. Hazlehurst v. Kean, 4

Yeates' Rep. 19. Pothier's Oblig. n. 171.

c Cooper V. The Earl of Waldegrave, 2 Beavan, 282.

d Champant v. Lord Ranelagh, Prec. in Ch. 128. Fanning v. Consequa,

17 Johns. Rep. 511. Henry on Foreign Law, 53. Story on the Conflict of

Laws, p. 261, 262. It may be laid down as a general rule, that negotiable

paper of every kind is construed and governed, as to the obligation of the
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specified in the contract, and it be according to the law of
the place where the contract was made, though the rate

be higher than is lawful by the law of the place where
payment was to be made, the specified rate of interest at

the place of the contract has been allowed by the courts

of justice in that place, for that is a part of the substance
of the contract. a The general doctrine is, that the law of
the place where the contract is made, is to determine
the rate of interest when the contract specifically gives

interest
; and this will be the case, though the loan be se-

cured by a mortgage on land in another state unless there

be circumstances to show that the parties had in view
the laws of the latter place in respec^ to interest.^

drawer or maker, by the law of the coiintr)^ whore it was drawn or made;
and as to that of the acceptor, by the law of the country where he ac-

cepts
; and as to that of the endorsers, by the law of the country in which

the paper was endorsed. Potter v. Brown, 5 East's Rep. 124. Dela
Chaumette v. Bank of E., 9 B. ^' Cress. 208. 2 Bell's Ccmm. 692, G93.

Siocum V. Ponieroy, 6 Crunch's Rep. 221. Ory v. Winter, 16 Martin's
Louis. Rep. 277. Blanchard v. Russel, 13 Mass. Rep. 1. Pardessus,

Cours de Droit, torn. 5. sec. 1497—1499. Notice of the dishonour of a
foreiga bill and protest, is to be given according to the law of the place

where the acceptance is dishonored, though the other parties resided in

England, for the bill being made payable in France, was a foreign bill,

and as between the drawer and payee is to be taken as made there.

Rothschild V. Currie, 1 Adolp. ^ Ellis, N. S. 43. Sherrill v. Hopkins, 1

Cowen's Rep. 103. Story's Com. 237. 284—289. 298. Boyce v. Edwards,

•% Peters' U. S. Rep. 111. Ayman v. Sheldon, 12 Wendell's Rep. 439.

Gaston, J., in Hatcher v. Morine, 4 Dev. N. C. Rep. 124. If the drawee

who accepts a bill in New-York when it was drawn in another state by
the drawer who resides in that other state, the contract of acceptance as to

presentment &c., is governed by the law of New-York. Worcester Bank
V. Wells, 8 Metcalf, 107.

» Depau V. Humphreys, 20 Martin's Louis. Rep. 1. The decision in

this case is accompanied with a full discussion of the authorities in the

English and American law, and of the opinions of the European continen-

tal civilians. The law of this case has been critically examined by Mr.

Justice Story, {Comm. on the Conflict of Laws, '248. 254,) and he does not

think that the foreign jurists bear out; the case. See below, note a, the

result of the authorities there referred to.

b De Wolf V. Johnson, Wheaton, 367. Story's Comtn. on the Conflict

of Laws, p. 239. 242. 244. The place or country in which a bill of ex-
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